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PEEFAOE. 


The  lawB  of  descent  were  an  organic  part  of  the  feudal 
system ;  and,  so  far  as  the  general  principle  of  succession  is 
involved,  have  come  down  to  us  unchanged.  Important 
alterations  have  been  made  in  the  order  and  lines  of  succes- 
sion. The  course  of  descent  has  also  been  subjected  to  be 
entirely  defeated  by  the  alienation  of  the  ancestor  while 
alive,  and  by  his  testamentary  alienation  to  take  effect  at 
and  after  his  death.  His  estate  has  also  been  made  liable  to 
the  payment  of  bis  debts,  and  the  fulfillnient  of  his  personal 
obligations,  after  the  succession  of  the  heir.  Otherwise,  the 
heir  succeeds  the  ancestor  in  the  ownership  of  the  estate, 
precisely  as  he  did  under  the  feudal  law,  in  all  the  States  of 
this  country ;  that  is,  his  right  of  succession  is  based  upon 
the  same  principle,  which  regulated  succession  under  purely 
feudal  organizations.  It  is,  therefore,  necessary  to  fully 
understand  the  principle  and  operation  of  the  feudal  succes- 
sion, in  order  to  understand  the  principle  and  operation  of 
inheritance  at  the  present  day.  This  work  is  designed  to 
put  the  student  in  possession  of  a  full  and  familiar  know- 
ledge of  the  feudal  law,  and  of  feudal  customs  in  that  respect. 

Having  possessed  himself  of  that  general  knowledge,  the 
student  has  then  attained  a  standpoint  from  which  he  can 
command  a  clear  view,  and  a  ready  comprehension  of  the 
whole  of  this  department  of  the  law,  in  all  its  practical 
operations  and  incidents. 

This  work  is  designed,  not  only  to  place  the  student  upon 
that  standpoint,  but  when  he  is  there,  to  open  up  before 
him,  a  full  and  clear  view  of  all  the  material  changes  made 
in  the  laws  of  inheritance  and  in  the  rights  of  heirs  in  the 
succession,  either  in  England  or  in  this  country  from  the 
time  of  the  first  innovation  to  the  present  time. 
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These  changes  embrace,  among  other  matters,  the  subject 
of  the  liability  of  estates  which  may  descend,  to  the  debts 
and  obligations  incurred  by  the  ancestor,  and  the  different 
modes  of  collecting  and  enforcing  the  same;  questions  of 
contingent  remainders,  executory  devises  and  advancements, 
of  marriages  and  the  evidence  thereof,  and  all  other  ques- 
tions growing  out  of,  or  incidental  to,  the  laws  of  inherit- 
ance as  they  now  exist  in  the  several  States  of  this  country. 

Two  general  purposes  are  sought  to  be  fulfilled  in  the 
preparation  of  this  work :  Mrsty  to  put  the  student  in  pos- 
session of  all  knowledge  necessary  to  a  clear  and  familiar 
understanding  of  the  origin,  operation  and  principles  of  the 
laws  of  inheritance,  as  they  now  exist,  including  all  the  inci- 
dental questions  connected  therewith ;  and,  second,  to  place 
before  the  practical  lawyer  the  adjudications  upon  the  dif- 
ferent points  and  questions  from  the  reported  decisions  of 
England,  and  of  the  several  States  of  this  country,  so  fully  set 
forth,  explained  and  reviewed,  that  he  can  learn  therefrom 
what  is  necessary  in  order  to  understand  the  law  and  its 
practical  application  as  so  established,  without  liaving  a 
copy  of  the  decisions  themselves  before  him.  One  consid- 
eration which  induced  the  writer  to  undertake  this  work, 
was  the  apparent  want  of  an  elementary  treatise  which  fully 
presented  this  branch  of  the  law,  as  it  has  been  established 
and  is  now  in  force  in  this  country.  Upon  many  of  the 
points  which  are  continually  arising  in  practice,  the  lawyer 
will  find  but  little  to  aid  him  in  the  elementary  works  gen- 
erally, while  the  reported  decisions  of  the  several  States  are 
rich  in  their  developments  thereupon. 

For  example,  such  is  the  case  in  regard  to  contingent 
remainders  and  executory  devises.  Elementary  writers  have 
•  generally  followed  in  the  footsteps  of  Feame,  whose  classifi- 
cations and  distinctions  are  too  artifical  and  merely  fanciful 
to  be  of  much,  if  any,  utility  in  this  country.  They  can 
furnish  but  little,  if  any  practical  aid,  in  the  solution  and 
adjustment  of  questions  touching  contingent  interests,  as 
such  questions  arise  under  our  laws.    While  our  system  of 
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laws  touching  tills  class  of  interestB,  has  rules  and  principles 
of  its  own,  of  a  much  more  practical  character.  They  are 
to  be  found  in  the  reported  decisions  of  the  courts  of  more 
than  twenty  different  States,  and  have  not  heretofore  been 
written  up  by  the  text-writers.  That  class  of  decisions  and 
its  rules  and  piinciples  are  set  forth  in  this  work,  and  will 
be  found  to  have  reduced  contingent  remainders  and  execu- 
tory devises  to  a  few  plain  and  practical  questions,  within 
the  ready  comprehension  and  understanding  of  any  ordinary 
mind. 

Advancements  constitute  another  branch  of  the  law  of 
descents,  which,  although  initiated  in  England,  has  become 
much  more  common  in  this  country;  and  which  has  received 
but  little  attention  from  the  elementary  writers,  compared  to 
the  place  it  holds  in  our  reported  decisions,  and  the  import- 
ance it  occupies  in  the  adjustment  of  estates  which  pass  by 
descent.  That  class  of  decisions  is  fully  examined,  and  the 
law  of  advancements  thereby  shown  to  be  within  the  reach 
of  classification  and  system. 

In  short,  this  work  is  designed  to  accomplish  two  general 
purposes :  First^  to  educate  the  student  to  a  better  general 
knowledge  of  the  laws  of  inheritance  than  he  can  find  in 
any  other  elementary  work;  and  %econd^  to  place  in  the 
hands  of  the  practical  lawyer  the  means  of  making  a  good 
brief,  with  the  least  possible  labor,  upon  any  of  the  questions 
which  may  arise  in  his  practice  jander  this  branch  of  the  law. 

ANSON  BINGHAM. 
AxBAirr,  January  1, 1870. 
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TITLE  TO  LANDS  BY  DESCENT. 


CHAPTER  I.  ♦ 

THE  ORIGm,  PRINCIPLE  AND   OPERATION  OF 
DESCENTS,  CONSIDERED  GENERALLY. 

It  is  the  custom  of  modem  times  to  treat  the  operation  of 
descent  as  one  of  the  modes  of  acquiring  title  to  land,  simi- 
lar in  character  to  the  acquisition  by  purchase.  Thus  it  is 
stated  by  Chancellor. Kent,  that  "  aU  the  modes  of  acquiring 
title  to  land  are  reducible  to  title  by  descent  and  by  pur- 
chase, or  according  to  the  better  distribution  of  Mr.  Har- 
grave,  into  title  by  act  or  operation  of  law,  and  title  by 
purchase  or  by  the  act  or  agreement  of  the  parties." 

4  Kent,  37S ;   See  Co.  Litt.  237  a,  847  b ;  2  Bl.  Ck)m.  201  • 
Smith  on  Heal  and  Personal  Propertj,  321. 

That  mode  of  stating  the  operation  is  liable  to  the  objec- 
tion, that  it  may  mislead  the  student  into  the  notion  that 
the  death  of  the  ancestor  begets  a  title  to  the  lands  in  the 
heir ;  which  is  only  qualifiedly  true.  The  title,  which  the 
heir  has  in  the  land,  neither  takes  •its  origin  nor  gains  any 
strength  in  the  death  of  the  ancestor.  The  heir  merely  suc- 
ceeds to  the  title  or  right  which  the  ancestor  held  at  his 
death.  The  one  is  only  the  successor  to  the  other,  to  certain 
contract  rights  in  the  land.  Consequently,  to  treat  the  heir 
as  the  successor,  as  he  was  once  regarded,  seems  to  be  more 
strictly  true,  and  therefore  preferable  to  regarding  him  as 
acquiring  the  title  by  the  death  of  the  ancestor. 

It  should  be  borne  in  mind  that  an  estate  of  inheritance 

under  the  feudal  law,  existed  only  in  the  contract  between 

the  lord,  for  himself  and  his  heirs  on  the  one  side,  and  the 

"vassal,  for  himself  and  his  heirs  on  the  other.     The  one  oon- 
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tracted  that  the  other  might  have  the  possession  and  occupa- 
tion of  certain  lands,  usually  upon  the  condition  of  rendering 
in  return  therefor  certain  rents  and  services,  which  the  latter 
agreed  to  pay  and  perform.  The  heirs  of  each  party  were 
expressly  named,  and  regarded,  in  the  eyes  of  the  law,  as  par- 
ties to  the  contract ;  and,  when  the  original  parties  died,  the 
heirs  became  the  real  and  acting  parties  of  the  contract ; 
and  so  parties  continued  to  succeed  each  other  from  one 
generation  to  another,  so  long  as  there  were  heirs  capable  of 
becoming  parties.  This  contract  right  of  possession  of  the 
lands  constituted  what  is  known  in  the  law  as  an  estate  of 
inheritance,  or  an  estate  in  fee ;  and  the  succession  of  one 
person  on  the  death  of  another,  is  what,  in  more  recent  times, 
is  said  to  be  the  acquisition  of  title  by  descent. 

The  character  of  this  contract,  the  rights  conferred  and 
the  obligations  imposed  upon  the  heir,  are  well  illustrated  in 
the  fact  that  the  heir  was  not  and  is  not  now  allowed  any 
choice,  whether  he  will  become  the  party  to  the  contract  as 
the  successor  of  his  ancestor,  or  not.  The  estate  vests  in 
him  immediately  upon  the  decease  of  his  ancestor.  In  that 
respect,  his  position  differs  from  an  assignee  or  devisee  of  an 
estate,  who  has  the  right  to  elect,  whether  he  will  receive 
the  estate  or  not,  and  can  never  have  it  forced  upon  him 
against  his  will. 

Watkins  on  Descents,  25  ;  WUliams  on  Real  Prop.  75 ;  2  Wasb. 
on  Real  Prop.  48fi  ;  2  Bl.  Com.  201 ;  Nicolson  v.  Wordsworth, 
2  Swanst.  865,  872. 

This  seems  to  be  the  only  instance  known  to  the  common 
law,  where  it  is  possible  to  make  a  person  a  party  to  a  con- 
tract against  his  will.  He  is  not  made  a  party  by  the  death 
of  his  ancestor,  but  is  regarded  as  having  been  a '  party 
before ;  and  is  only  forced  to  take  an  acting  part  in  the  con- 
tract by  the  death.  There  was  a  time  in  the  early  history 
of  the  feudal  law,  when  the  owner  of  an  estate  of  inheritance 
was  not  allowed  to  alien  the  estate  without  the  consent  of 
his  heir,  on  the  ground  that  the  heir  was  so  far  a  party  to 
the  contract  as  to  have  vested  rights  therein,  of  which  he 
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could  not  be  divested  by  the  ancestor ;  and  this  right  of 
heirs  was  made  one  of  the  principal  obstacles  to  the  aliena- 
tion of  estates  of  inheritance. 

Dalrymple  on  Feudal  Prop.  94,  95,  96 ;  Crabb's  History  of 
English  Law,  90.  91. 

The  laws  of  inheritance  or  descent,  have  not  in  this  re- 
spect undergone  any  substantial  change  in  the  principle  of 
their  operations.  The  tenant  in  possession  has  acquired  the 
right  of  voluntary  alienation  to  the  disherison  of  the  lieir. 
The  estate  may  also  be  diverted  from  the  heir  by  involun- 
tary alienation,  in  favor  of  the  creditors  of  the  ancestor. 
These  contingencies  of  diversion  of  the  estate  from  the  heir 
are  innovations  upon  the  common  law  rights  of  the  heir,  as 
those  rights  formerly  existed ;  and  so  far,  the  line  of  descent, 
or  more  properly  speaking,  the  right  of  succession  in  the 
heir,  may  now  be  interrupted.  But  aside  from  that,  there  is 
no  change  in  the  principle  or  operation  of  the  succession. 

The  estate  of  inheritance  in  land  in  this  country,  is  only 
a  errant  or  contract  on  the  part  of  the  State,  that  the  grantee 
aad  his  heirs  may  possess  and  enjoy  the  lands.  And  on  the 
decease  of  a  person  seised  and  intestate,  his  heira  succeed  to 
his  rights  as  parties  to  the  contract  of  the  State,  as  strictly 
as  though  the  right  or  power  of  alienation  did  not  exist. 
The  fact  that  the  party  seised  may  alienate,  if  he  choose, 
gives  to  the  succession  of  the  heir  the  appearance  of  a  dona- 
tion of  title  from  the  ancestor,  reSblting  from  the  election  or 
failure  of  the  latter  to  make  other  disposition  of  the  estate. 
Hence  the  idea  has  originated,  that  the  succession  of  the 
heir  is  an  acquisition  of  title  from  the  ancestor,  instead  of  a 
right  secured  to  him  by  the  terms  and  operation  of  the 
contract. 
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SECTION  I. 

WHAT     KIGHTS     ABE     THE     SUBJEOr     OF     DESCENT     GENERALLY 

OONSIDEBED. 

Every  thing  in  tlie  way  of  property,  which  may  descend 
from  the  ancestor  on  hi^  decease  intestate,  to  his  heir,  is 
called  a  hereditament.  Hereditament  is  a  general  term 
which  embraces  every  thing  having  the  character  of  property 
or  privilege  capable  of  being  inherited.  It  follows,  there- 
fore, that  every  species  of  property,  or  of  individual  right, 
that  is  made  descendible,  either  by  the  common  law  or  by 
statute,  is  a  hereditament. 

Hereditaments  are  divided  into  corporeal  and  incorporeal. 
Corporeal  hereditaments  embrace  only  estates  in  land.  They 
are  called  corporeal,  because  they  exist  in  that  kind  of  per- 
sonal prerogative  which  gives  the  right  of  possession  to  the 
land.     The  subject  of  the  right  must  be  palpable  and  tan- 
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gible,  and  the  right  itself  must  be  one,  the  character  of 
which  authorizes  either  a  general  or  a  limited  occupation. 
As  Blackstone  expresses  the  distinction :  "  Corporeal  consist 
of  such  as  affect  the  senses;  such  as  may  be  seen  and 
handled  by  the  body ;  incorporeal  are  not  the  objects  of  sen- 
sation; can  neither  be  seen  nor  handled^  are  creatures  of  the 
mind  and  exist  only  in  contemplation. 

"  Corporeal  hereditaments  consist  wholly  of  substantial  and 
permanent  objects  ;  all  which  may  be  comprehended  under 
the  general  denomination  of  land  only." 

2  Bl.  Com.  17 ;  see  also  8  Kent,  401 ;  8  Cruise  Dig.  1 ;  Smith 
on  Real  and  Personal  Prop.  4. 

Corporeal  hereditaments  were  also  formerly  described  as 
"  things  that  lie  in  livery,"  4  Cruise  Dig.  53 ;  incorporeal  as 
those  which  "  lie  in  grant,"  Id.  55 ;  because  the  one  could 
be  created  only  by  livery  of  seisin,  while  the  other  could  be 
created  by  grant. 

That  mode  of  expression  grew  out  of  the  different  modes 
of  witnessing  the  contracts  or  grants  which  the  law  required 
to  create  different  classes  of  interests ;  that  is,  an  estate  of 
inheritance  in  land  could  not  be  created  without  a  grant  or 
contract  witnessed  and  consummated^by  livery  of  seisin  ;  in 
other  words,  by  the  delivery  of  the  possession  of  the  land,  or 
by  some  ceremony  accepted  in  the  law  as  equivalent ;  while 
some  other  inheritable  rights  could  be  created  by  a  mere 
grant  or  contract  executed  by  the  granting  party.  That 
distinction  has  ceased  to  exist  by  the  disuse  of  livery  of 
seisin  as  a  necessary  ceremony  to  the  making  of  a  contract 
of  grant  or  lease.  The  distinction  into  "  things  that  lie  in 
livery,"  and  "  things  that  lie  in  grant,"  is  therefore  no  longer 
appropriate.  The  only  classification  of  hereditaments  now 
existing  which  has  any  practical  application  in  this  country, 
is,  as  before  stated,  that  of  corporeal  and  incorporeal.  And 
we  shall  see  by  and  by,  that  it  is  by  no  means  clear,  that 
that  classification  has  any  practical  utility  in  distinguiBhing 
individual  rights  as  they  exist  in  the  several  States  of  this 
country. 
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It  should  be  borne  in  mind,  while  considering  inheritable 
rights,  that  there  are  two  distinct  things  involved  in  every 
such  right,  namely,  the  matter  or  subject  to  be  possessed  or 
enjoyed,  and  the  grant  or  contract  which  gives  the  individual 
the  right  to  possess  or  enjoy.  The  classification  indicated 
by  the  terms  "  corporeal "  and  "  incorporeal "  relates  only  to 
the  matter  or  subject  of  possession  or  enjoyment ;  depending, 
as  we  have  seen,  upon  whether  it  is  substantial  and  tangible, 
or  merely  ideal  and  intangible. 

It  should  also  be  borne  in  mind,  that,  at  common  law,  it 
is  only  that  class  of  individual  rights  which  subsists  in  con- 
tract that  descends  to  the  heir.  Goods  and  chattels  and 
mere  choses  in  action,  embracing  all  that  kind  of  property 
which  an  individual  may  be  said  to  own  in  the  fiill  and  abso- 
lute sense  of  ownership,  do  not  descend.  That  class  of  inter- 
ests goes  directly  to  the  administrator  or  executor,  and,  only 
through  him,  to  the  heirs  at  law  or  next  of  kin.  It  is  the 
class  of  contract  rights  which  gives  a  right  in  possession,  as 
distinguished  from  a  right  in  action,  whereby  the  person 
claiming  has  the  use  and  profits  of  something  which  he  does 
not  otherwise  own,  that  passes  to  his  heir  upon  his  decease 
intestate.  And  that  contract  must,  by  its  very  terms  and 
legal  effect,  embrace  the  heirs  as  parties  who  are  to  possess 
and  enjoy.  It  is  the  contract  of  that  peculiar  character 
which  constitutes  a  hereditament.  The  grant  or  contract 
must  bestow  the  right  of  possession  or  enjoyment  upon  the 
grantee  or  party  of  the  second  part  to  the  contract,  and  upon 
his  heirs ;  otherwise,  it  does  not  constitute  a  hereditament. 
The  class  of  interests  embraced  within  the  term  heredita- 
ments is  made  up,  in  this  country,  mostly,  if  not  entirely,  of 
such  grants  of  the  State,  either  expressly  or  impliedly  proved, 
as  bestow  upon  the  holder  and  his  heirs  the  right  of  posses- 
sion to  some  particular  parcel  of  land.  The  grant  or  con- 
tract of  the  State  constitutes  the  hereditament;  the  land  is 
only  the  subject  of  the  grant.  ^ 
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SECTION  IL 

OO&POSEAL  HEBEDITAMENTS  —  WHAT  THEY  ABB  AND  HOW  OON- 

STrrUTED  —  CASES  BEVIKWED. 

Corporeal  hereditaments  are  confined  to  land. 

2  Bl.  Com.  17 ;  8  Kent,  401. 

It  is  equally  true,  that  they  embrace  only  an  estate  in  fee 
in  lands,  and  apply  exclusively  to  that  subdivision  of  estates, 
according  to  the  common  law  classification.  No  other  estate 
in  lands  is  a  hereditament,  because  no  other  estate  descends 
to  heirs.  And  whoever  succeeds  to  an  estate  in  fee  in  land, 
whether  that  estate  be  in  reversion  or  remainder,  has  a  cor- 
poreal hereditament. 

Some  of  the  modem  text-writers  have  placed  reversions 
and  remainders  in  fee  in  land  among  the  incorporeal  heredita- 
ments. 

1  Wash,  on  Real  Prop.  11 ;  Williams  on  Real  Prop.  197. 

The  grounds  upon  which  they  assume  to  take  an  estate  in 
fee  out  of  the  class  of  corporeal  hereditaments  and  place  it 
with  the  incorporeal,  the  moment  it  is  in  reversion  or  re- 
mainder, are  found  in  the  rule  that  reversions  and  remainders 
could  be  conveyed  by  grant,  that  is,  by  a  mere  deed  of  con- 
veyance without  livery  of  seisin.  They  are  thus  within  the 
ancient  distinction  that  they  lie  in  grant,  and  not  in  livery ; 
and,  therefore,  as  the  text-writers  conclude,  they  must  be  in- 
corporeal. The  case  of  Doe  v.  Cole^  7  Bam.  &  Cress.  243,  is 
cited  as  authority.  Now  it  is  true  that  that  case  is  authority, 
"  that  where  lands  are  in  possession  of  a  tenant,  the  reversioner 
may  convey  his  interest  by  deed."  It  is  there  said  that  "  all 
lands  lie  in  livery  or  in  grant ;  and  they  do  not  lie  in  livery 
where  the  party  intending  to  convey  cannot  give  immediate 
possession."  The  final  conclusion  of  the  court  is  expressed 
as  follows : 

"  On  the  short  ground,  that  where  the  right  of  possession 
is  in  a  tenant  for  years,  the  riglit  of  the  landlord  is  a  rever- 
sion expectant  on  the  determination  of  the  tenancy,  and  lies 
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in  grant  and  not  in  livery,  I  am  of  opinion  that  the  rever- 
sion of  the  lands  sought  to  be  recovered  passed  by  the  deed." 

There  is  nothing  in  that  case  which  undertakes  to  class 
reversions  or  remainders  as  incorporeal  hereditaments.  That 
is  only  the  conclusion  of  6thers.  The  fallacy  of  that  conclu- 
sion is  apparent.  Since  livery  of  seisin  is  abolished,  all 
estates  in  land  pass  by  deed,  or,  in  the  phrase  of  the  old 
writers,  "  lie  in  grant."  Are  all  estates  in  land,  consequently, 
incoi'poreal  hereditaments  ?  The  tenant  or  owner  of  an  estate 
in  fee  has  a  corporeal  hereditament,  while  no  less  estate  inter- 
venes between  his  right  and  immediate  possession  of  the 
premises.  When  a  tenancy  for  life  or  some  other  estate  less 
than  the  fee  intervenes,  it  does  not  change  the  character  of 
the  right  which  constitutes  the  estate  in  fee ;  it  merely  inter- 
rupts that  right,  temporarily,  as  to  one  mode  of  its  enjoyment, 
that  is,  as  to  the  actual  occupation  of  the  premises.  But  it 
might  as  well  be  said  that  the  estate  of  the  reversioner  or 
remainderman  had  ceased  to  exist  by  reason  of  the  interrup- 
tion, as  to  say  that  it  had  been  changed  to  an  incorporeal 
right  during  the  interval.  It  is  an  attempt  at  classification 
based  upon  a  distinction  in  the  mode  of  conveyance  which 
has  ceased  to  exist,  and  which,  when  it  did  exist,  was  never 
held  to  authorize  such  classification. 

There  is  another  class  of  rights  sometimes  placed  among 
incorporeal  hereditaments,  whicli  seems  not  properly  to 
belong  there.  It  embraces  those  which,  although  they 
bestow  upon  the  owner  only  the  right  to  use  the  premises 
for  some  particular  and  limited  purpose,  are  yet  corporeal 
rights  within  the  definition  of  that  term.  Examples  of  this 
class  are  abundant.  Among  them  is  the  pew-holder  of  a 
church,  who  holds  the  right  to  himself  and  his  heirs. 

The  case  of  Mussey  v.  Bulfinch  Street  Society^  1  Gush. 
148,  presents  an  example  of  this  kind.  So  also  does  the  case 
of  ITeeixy  v.  SL  Peter's  Church,  2  Edw.  Cli.  608. 

In  Frellgh  v.  Plait,  5  Cow.  494,  the  point  was  made,  that 
the  interest  of  a  pew-holder  was  real  estate  within  the  pro- 
visions of  a  certain  statute ;  but  it  was  decided  otherwise.     It 
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was  said  that  the  grantee  of  a  pew  acquires  a  limited  usufruc- 
tuary right  only.  It  may  be  truly  said  of  any  estate  in  land, 
in  one  sense,  that  the  holder  has  a  usufructuary  right  only. 

The  character  of  this  kind  of  property  in  land,  as  distin- 
guished from  the  general  ownership  of  land,  as  it  is  termed 
in  this  country,  is  practically  delineated  in  Gay  v.  Baker^ 
17  Mass.  435.  That  case  was  an  action  of  trespass  qiiare 
dau&um  f regit  by  a  pew-holder  of  a  church  for  tearing  down 
his  pew. 

The  plaintiff's  right  of  action  was  denied  upon  grounds 
expressed  in  the  opinion  of  the  court.     It  was  said : 

"  Now,  it  must  be  obvious,  we  think,  that  the  property  of 
the  plaintiff  in  his  pew,  although  to  be  treated  as  real  estate, 
is  by  no  means  subject  to  the  same  rules  and  principles  as 
his  property  in  his  farm  would  be.  If  it  were  so,  the  rights 
of  the  parish  over  the  meeting-house,  could  not  be  exercised 
on  the  most  urgent  occasions,  without  interfering  with  the 
rights  of  each  pew-holder. 

"  The  corporation  or  parish  is  the  sole  owner  of  the  soil 
on  which  the  meeting-house  stands  ;  as  also  of  the  building 
itself;  it  having  been  erected  pursuant  to  a  vote  of  the 
parish,  and  paid  for  by  a  tax  on  all  the  parishioners.  The 
pew-holder  has  an  exclusive  right  to  occupy  his  pew,  and  to 
maintain  trespass  or  a  writ  of  entry  against  any  one  who 
disturbs  him  in  his  seat.  But  he  does  not  own  the  soil  over 
which  his  pew  is  built,  nor  the  space  above  it ;  for  there  may 
be  other  pews  in  a  gallery  above  him,  whose  owners-  have  an 
equal  right  with  himself. 

"  The  building  and  the  soil  being  the  property  of  the 
parish,  they  may,  when  necessary,  take  it  down  and  rebuild 
upon  the  same  spot ;  or  may  alter  the  form  and  shape  of  it, 
for  the  purpose  of  making  it  more  convenient.  If  in  doing 
this,  not  wantonly,  but  for  useful  purposes,  the  pews  are 
destroyed,  they  must  provide  an  indemnity  for  the  pew- 
holders  on  just  and  equitable  principles;  and  if  they  do 
this,  there  can  be  no  just  cause  of  complaint ;  because,  in 
the  very  nature  of  the  property  in  a  pew,  there  is  a  necessary 
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condition  that  it  shall  be  subject  to  the  regulations  of  the 
parish  for  purposes  of  this  sort." 

The  rights  of  pew-holders  are  not  limited,  however,  to 
their  pews.  They  are  allowed  to  enjoy  other  rights  as  inci- 
dents thereto,  in  common  with  each  other.  These  more 
general  and  incidental  rights  are  well  stated  in  Revere  v. 
Spanell,  1  Pick.  169. 

In  that  case  a  creditor  of  the  meeting-house  corporation 
had  recovered  a  judgment  against  the  corporation,  and  levied 
his  execution  on  the  pulpit.  He  then  brought  trespass 
against  the  minister  for  occupying  the  pulpit  while  perform- 
ing the  usual  services  of  the  church.  The  court  pronounced 
his  levy  void  and  nonsuited  him.  The  grounds  of  the  decis- 
sion  are  thus  stated  in  the  opinion  of  the  court : 

"  The  meeting-house  corporation  had  sold  the  pews  to 
individuals.  The  purchasers  must  be  supposed  to  take  with 
the  pews  that  which  rendere  them  valuable.  The  sellers  can 
have  no  riglit  to  take  away  the  windows  of  the  meeting- 
house, or  the  walls,  or  the  pulpit,  or  the  singers'  loft.  The 
proprietors  of  pews  are  entitled  to  various  privileges,  such 
as  passing  through  the  aisles,  being  addressed  froin  the  pul- 
pit, etc.  There  is  no  property  in  the  pulpit  distinct  from 
the  right  of  enjoying  the  house  for  public  worship." 

The  good  sense  and  propriety  of  the  reasoning,  and 
the  justice  of  the  decision  founded  thereupon,  are  ob- 
vious. 

In  Daniel  v.  Woodj  1  Pick.  102,  it  was  decided  that  "  the 
property  in  a  pew  in  a  meeting-house  is  not  an  absolute,  but 
a  qualified  property ;  it  is  an  exclusive  right  to  occupy  a 
certain  part  of  the  meeting-house,  for  the  purpose  of  attend- 
ing upon  public  worehip,  and  for  no  other  purpose,  and  is 
necessarily  subject  to  the  right  in  the  parish  to  take  down 
and  rebuild  the  meeting-house,  and  make  such  alterations 
as  the  good  of  the  society  may  require.  This  restriction 
upon  the  property  of  the  plaintiff  grows  out  of  the  nature 
of  the  property,  and  the  purposes  to  which  it  is  ap- 
plied." 
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The  cases  are  nnraerous  which  recognize  the  same  principle. 

See  Wentworth  v.  First  Parisli  in  Canton,  3  Pick.  844 ;  How- 
ard V.  First  Parisli  in  North  Bridgewater,  7  id.  187 ;  In  the 
Matter  of  the  Brick  Presbyterian  Church,  8  Edw.  Ch.  155 ; 
Bichards  v.  The  North  West  Protestant  Dutch  Church, 
32  Barb.  42 ;  Shaw  v.  Beveridge,  3  Hill,  26 ;  Voorhees  v. 
Presbyterian  Church  of  Amsterdam,  17  Barb.  109 ;  Wheaton 
V.  Gates,  18  N.  Y.  404 ;  M'Nabb  v.  Pond,  4  Bradf.  7. 

There  is  some  apparent  conflict  in  the  authorities,  as  to 
whether  this  class  of  individual  rights  in  real  property  should 
be  classed  as  corporeal  or  incorporeal.  But  the  differences  of 
opinion  have  arisen  from  failing  to  discriminate  between  the 
right  of  occupying  premises  for  a  particular  purpose,  and 
the  right  of  occasionally  using  premises  which  are  occupied 
by  some  one  else. 

For  example,  the  right  to  occupy  premises  for  a  dock,  or 
wharf,  would  be  as  clearly  corporeal  as  the  right  to  use  them 
for  pasture,  or  for  agricultural  purposes  generally.  But  the 
right  to  use  the  dock  or  wharf  belonging  to  some  third  per- 
son, as  an  incident  to  other  premises,  would  fall  among  the 
incorporeal  rights. 

So,  the  owner  of  a  pew  has  a  different  kind  of  interest 
from  the  person  who  has  only  the  right  to  sit  in  the  pew. 
The  difference  is  of  the  same  character  as  that  which  exists 
between  the  tenant  of  land  and  the  person  who  has  merely 
a  right  of  way  across  it. 

A  distinction  of  this  kind  was  recognized  in  Bryan  v. 
WhistleTj  8  Barn.  &  Cress.  288.  The  subject  of  that  action 
embraced  the  question  of  right  to  a  vault  in  a  parish  church. 
It  was  said,  that  the  right  to  the  exclusive  use  of  the  vault 
was  one  for  the  disturbance  of  which  trespass  would  lie. 
But  the  mere  right  to  use  the  vault  for  a  sepulcher,  would 
only  entitle  the  party  to  an  action  on  the  case  when  he  was 
interrupted. 

The  rights  of  the  holder  of  a  burial  lot  in  a  public  ceme- 
tery are  regarded  as  in  the  same  class  with  tlie  pew-holder 
of  a  church,  and  are  governed  by  the  same  rules. 

Richards  o.  The  North  West  Protestant  Dutch  Ch.,  33  Barb.  43 
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•  The  right  to  use  land  as  a  wharf,  as  a  dock,  as  a  mill  site, 
or  for  any  other  particular  and  limited  purpose,  is  substan- 
tially in  the  same  class. 

This  principle  was  expressly  sanctioned  in  Child  v.  Chap- 
pell,  9  N.  T.  252,  and  in  Rose  v.  Bunn^  21  N.  T.  275. 

The  case  last  cited  rested  upon  an  exception  in  a  grant  of 
lands,  in  favor  of  the  grantors,  of  "  grass,  herbage,  feeding 
and  pasturage."  This  exception  or  reservation  was  held  to 
give  the  grantors  the  right  to  enter  and  depasture  the  land. 
The  court  called  it  a  servitude  or  an  easement.  But  it  is 
obvious  that  such  a  right  does  not  come  within  the  defini- 
tion of  an  easement.  True,  it  is  a  qualified  right,  and,  to  a 
certain  extent,  subordinate  to  the  general  ownership.  That, 
however,  is  not  enough  to  make  it  a  servitude  or  easement. 
It  is  more  like  the  grant  of  a  pew  in  a  church,  or  of  the 
right  to  use  land  as  a  wharf;  and  resembles  an  easement  no 
more  than  does  the  grant  of  land  to  crop  with  corn  or  other 
cultivated  crops. 

This  class  of  individual  interests  in  land  is  also  placed  by 
some  of  the  text-writers  among  the  rights  distinguished  as 
easements.  But  it  will  be  readily  seen  that  the  cases  fail  to 
come  within  the  definition  of  an  easement.  The  rights  thus 
conferred  are  not  a  servitude  upon  one  lot  of  land  and  a 
benefit  to  another  lot.  There  is  but  one  lot  of  land  involved 
in  the  rights.  The  respective  rights  of  the  difibrent  parties 
subsist  in  the  same  parcel  of  land,  the  one  party  being  the 
general  owner  and  the  other  limited  to  particular  rights. 

There  is  another  reason  why  they  cannot  properly  be 
regarded  as  easements  or  servitudes,  namely,  easements  or 
servitudes  do  not  entitle  the  grantee  to  the  profits  of  the  land. 

There  are  decisions  of  the  courts  which  deny  that  such 
interests  in  land  are  easements  or  servitudes,  and  which  place 
them  among  the  class  of  interests  known  as  estates  in  land. 
Some  of  them  will  be  referred  to  and  examined  before  the 
close  of  this  section. 

There  is  also  an  apparent  impropriety  in  placing  this  class 
of  riglits   among  incorporeal   hereditaments.      They  more 
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properly  belong  to  the  corporeal.  They  certainly  answer  to 
the  leading  characteristics  of  that  class.  They  "  aftect  the 
senses ; "  can  "  be  seen  and  handled  by  the  body,"  and  con- 
sist "  of  substantial  and  permanent  objects."  They  are  no 
more  mere  "  creatures  of  the  mind,"  no  more  "  exist  only  in 
contemplation,"  than  do  the  rights  of  the  general  owner  of 
an  estate  of  inheritance.  The  man  who  has  a  right  to  the 
exclusive  possession  of  a  pew  in  a  church,  to  a  burial  lot  in 
a  public  cemetery,  to  the  occupation  of  a  lot  as  a  mill  site, 
to  dig  and  work  mines,  has  a  tangible  interest,  just  as  capa- 
ble of  being  seen  and  handled  and  just  as  substantial  in  its 
character  as  he  who  has  the  right  to  cultivate  land  and  enjoy 
its  productions  generally.  The  difference  is  only  in  the  kind 
of  enjoyment  of  the  land  to  which  each  is  entitled. 

The  same  is  true  of  the  right  to  take  from  land  some  par- 
ticular crop  or  production.  It  constitutes  an  interest  in  land 
which  is  classed  among  those  interests  known  as  tenements  ; 
and  when  the  right  is  extended  by  the  terms  of  the  grant  to 
the  grantee  and  his  heirs,  is  called  a  corporeal  hereditament. 

The  decisions  of  the  courts  have  gone  to  great  lengths  in 
holding  this  class  of  interests  in  lands  to  be  tenements  or 
estates,  such  as  give  to  the  parties  owning  possessory  actions 
against  those  who  unlawfully  disturb  their  enjoyment. 

In  The  King  v.  The  Inhabitants  of  IloUington^  3  Ea^t, 
113,  the  question  was  as  to  the  settlement  of  a  pauper ;  and 
it  turned  upon  the  point  whether  the  renting  of  the  pastur- 
age of  two  cows  in  a  certain  large  pasture  was  a  tenement. 
The  pauper  did  not  have  the  exclusive  pasture  of  the  lot, 
and  the  owner  was  under  no  restriction  as  to  the  number  of 
cows  he  kept  in  it. 

The  court  held  it  to  be  a  tenement.  It  was  said  the  ques- 
tion is,  "  whether  or  not  it  be  a  contract  to  receive  profits 
out  of  land  ?  If  that  be  so,  it  determines  this  case ;  for  here 
the  cows  were  the  pauper's  own,  and  the  contract  which 
was  for  the  pasturage  of  them,  was  a  contract  for  the  per- 
nancy of  the  profits  of  the  land  by  the  mouths  of  the 
cattle." 
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A  similar  principle  was  lield  to  apply  in  the  The  King  v. 
Watson^  5  East,  480. 

In  that  case,  the  borough  of  Huntington  was  the  owner 
or  proprietor  of  a  large  tract  of  land,  which  was  used  as  a 
common  of  pasture,  and  stocked  by  such  resident  burgesses 
as  chose  to  exercise  the  privilege  under  certain  regulations, 
whereby  those  who  stocked  the  pasture  paid  those  who  did 
not  a  certain  sum.  The  question  was  whether  those  who 
thus  pastured  the  common,  were  tenants  subject  to  be  rated 
or  assessed  for  the  support  of  the  poor ;  and  it  was  decided 
that  they  were. 

It  was  said  by  Lord  Ellenboeough,  Ch.  J.,  that,  "  The 
whole  cloud  which  has  been  cast  over  the  case  arises  from  a 
misconception  of  the  nature  of  the  property  occupied  by 
these  persons.  It  has  been  resembled  to  an  incorporeal 
hereditament ;  but  it  is  no  such  thing.  The  corporation  are 
the  owners  in  fee  of  the  land,  and  they  dole  it  out  annually, 
according  to  the  custom,  to  certain  of  the  burgesses ;  such 
of  them  as  take  it,  paying  a  certain  sum  to  those  who  do  not 
turn  on  any  stock.  Then,  when  the  number  of  persons  who 
stock  it  is  ascertained,  what  is  there  to  distinguish  them  from 
other  tenants  in  common  ?  Each  of  them  might  maintain 
trespass  for  an  injury  done  to  his  occupation  in  common.  It 
has  been  decided  that  a  common  in  gross  is  a  tenement,  and 
it  should  seem  from  thence  to  follow  that  it  is  ratable ;  but 
without  considering  that,  this  case  steers  clear  of  all  diffi- 
culty ;  for  I  do  not  consider  this  an  incorporeal  hereditament, 
but  as  a  corporeal  tenement,  of  which  the  several  burgesses 
who  stock  are  tenants  in  common." 

The  same  doctrine  has  been  held  in  other  cases. 

Bee  The  King  v.  The  Inhabitants  of  Darloy  Abbey,  14  East, 
280 ;  The  King  «.  The  Inhabitants  of  Whixley,  1  T.  R.  187  ; 
The  King  «.  The  Inhabitants  of  Dersingham,  7  id.  671 ;  The 
King  «.  The  Inhabitants  of  Hollington,  8  East,  113. 

The  case  of  Crosby  v.  Wadsworth^  6  East,  602,  presents 
an  instance  of  the  application  of  the  same  principle  to  a 
somewhat  different  state  of  facts.     It  was  an  action  of  tres- 
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pass  quare  dausuTrh  f regit,  Tho  facts  were,  that  the  plaintiff 
had  agreed  by  parol  with  the  defendant  for  the  purchase  of 
a  standing  crop  of  mowing  grass,  then  growing  in  a  close 
of  the  defendant,  for  twenty  guineas.  The  plaintiff  was  to 
cut  the  grass  and  make  the  hay.  There  was  no  memoran- 
dum or  writing  signed  by  either  of  the  parties,  and  the 
defendant  retained  possession  of  the  lot.  The  court  held, 
as  a  general  proposition,  that  one  who  has  contracted  with 
the  owner  of  a  close  for  the  purchase  of  a  growing  crop  of 
grass  thereon,  for  the  purpose  of  being  mown  and  made  into 
hay  by  the  vendee,  has  such  an  exclusive  possession  of  the 
close,  though  for  a  limited  purpose,  that  he  may  maintain 
trespass  quare  clausum  fregit^  against  any  person  entering 
the  close  and  taking  the  grass,  even  with  the  assent  of  the 
owner  of  the  land.  They,  however,  held  the  contract  void, 
because  it  was  not  in  writing,  and  defeated  the  plaintiflF  on 
that  ground. 

The  doctrine  of  that  case,  as  to  the  right  to  maintain  tres- 
pass, was  adopted  in  Stewart  v.  Doitghty^  9  John.  108.  So, 
in  Carter  v.  JarviSy  9  id.  143,  it  was  held,  that  the  assignee 
and  owner  of  a  crop  of  wheat,  growing  on  a  certain  lot, 
could  maintain  trespass  in  his  own  name  against  the  owner 
of  the  land,  for  cutting  and  carrying  away  the  wheat. 

Upon  the  same  principle,  the  grantee  of  a  right  to  use 
land  and  water  to  run  mills,  or  any  kind  of  machinery,  has 
such  an  estate  in  the  land  as  will  enable  him  to  maintain 
trespass  for  breaking  his  close. 

See  Van  Rensselaer  o.  Van  Rensselaer,  9  John.  376. 

And  where  the  right-  is  secured  to  the  grantee  and  his 
heirs,  there  is  a  freehold  estate  of  inheritance  in  that  right. 

See  Thompson  c.  Gregory,  4  John.  81, 83 ;  Dygert  v.  Matthews, 
11  Wen.  36 ;  Gay  x>.  Baker,  17  Mass.  435 ;  Daniel  t).  Wood, 
1  Pick.  102. 

In  WiUcm  v.  Smithy  10  Wen.  324,  the  court  made  a  dis- 
tinction between  a  right  to  erect  a  dam  across  a  river,  and 
the  right  of  the  party  after  having  erected  his  dam  ;  holding 
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the  one  to  be  a  franchise,  an  incorporeal  right,  and  the  other 
to  be  more  than  a  franchise  and  to  be  a  corporeal  right ;  and 
that  trespass,  and  not  case,  was  the  proper  form  of  the  action 
in  the  latter  case  for  a  direct  and  immediate  injury  to  the 
premises.  It  was  conceded,  that  trespass  would  not  lie  for 
an  injury  to  an  incorporeal  hereditament ;  but  that  it  was 
otherwise  "  when  visible,  tangible,  corporeal  property  is  in- 
jured, if  the  injury  be  direct  and  immediate." 

The  same  principle  was  applied  in  The  Seneca  Road  Gomr 
pany  v.  The  Auburn  and  Rochester  R.  R.  Co.,  5  Hill,  170. 

There  is  an  apparent  absurdity  in  calling  the  right  to  a 
thing  incorporeal  and  the  thing  itself  corporeal.  What  con- 
stitutes property  except  the  right  to  hold  the  thing  itself? 
Upon  the  same  principle,  the  right  to  hold  the  land  in  fee 
and  the  land  so  held  should  be  regarded  diflferently,  the  one 
as  incorporeal  and  the  other  as  corporeal.  Those  wlio  call 
an  estate  in  fee  incorporeal  while  it  is  in  reversion  or 
remainder,  act  upon  a  similar  idea.  It  is  a  distinction 
altogether  too  refined  and  subtle  to  have  a  place  in  the  law 
of  real  property.     It  certainly  had  no  place  in  the  feudal  law. 

In  Jackson  v.  Ricely  9  John.  298,  the  right  to  erect  and 
build  a  dam  on  certain  land,  was  held  to  be  such  an  interest 
in  land  as  would  enable  the  holder  to  maintain  ejectment. 

See  Rannington  on  Ejectment,  121. 

There  is  nothing  in  Child  v.  (ThappeUy  9  N.  T.  246,  at  all 
conflicting  with  the  doctrine  of  the  cases  before  cited.  That 
was  ejectment  to  recover  possession  of  a  strip  of  land  used  as 
a  wharf.  The  defendant  owned  a  lot  and  a  mill  thereon, 
adjacent  to  the  wharf,  and  claimed  to  use  the  wharf  for  load- 
ing and  unloading  boats  for  the  use  of  his  mill.  Such  occu- 
pancy of  the  wharf  was  held  not  sufficient  to  make  him  liable 
in  ejectment.  This  right  to  use  the  wharf  was  decided  to  be 
only  an  easement,  appurtenant  to  the  mill,  in  common  with 
a  similar  right  in  others.  It  was  held  that  a  claim  of  right 
•to  such  enjoyment,  or  the  actual  enjoyment  could  not  make 
a  party  liable  to  ejectment  in  any  case,  because  such  an 
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interest  in  a  plaintiff  would  not  enable  him  to  maintain 
ejectment  against  an  intruder.  And  the  general  rule  upon 
the  point  was  stated  jp<?r  Denio,  J.,  as  follows  : 

"  I  am  of  opinion  that  the  claim  of  title,  or  of  some  inter- 
est in  the  premises,  spoken  of  in  the  statute,  must  be  such  a 
claim  as  that,  if  it  Y(GTe  reduced  to  possession  or  enjoyment, 
it  would  constitute  an  actual  occupation  of  the  premises,  so 
as  to  authorize  ejectment  to  be  brought  on  that  ground.  The 
wharf,  it  is  true,  is  tangible  property,  but  the  defendant  is 
not  in  possession  of  it,  and  does  not  claim  to  own  it." 

In  Doe  V.  Woody  2  Barn.  &  Aid.  724,  a  grant  of  free 
liberty  to  dig  for  tin  and  all  other  metals,  throughout  certain 
lands  therein  described,  and  to  raise,  prepare  them  for  market 
and  dispose  of  the  same,  together  with  the  use  of  all  waters 
and  water  courses,  was  held  not  to  amount  to  a  lease,  but  to 
be  a  mere  license  to  dig  and  search  for  minerals ;  and  that 
the  grantee  could  not  maintain  ejectment  for  mines  lying 
within  the  limits  prescribed,  but  not  connected  with  the 
workings  of  the  grantee. 

The  decision  itself  may  have  been  correct,  but  the  ground 
assigned  for  it  cannot  be  defended  consistently  with  the 
decisions  hereinbefore  cited.  The  right  to  dig  and  sell 
metals  for  one's  own  use  must  amount  to  a  demise  of  the 
land  for  that  purpose,  and  should  be  regarded  as  a  tenement. 
Certainly  it  should  be  so  held  by  courts  which  decide  the 
right  to  pasture  a  cow  upon  a  certain  lot  to  be  a  tenement ; 
and,  as  in  one  case,  the  right  even  to  milk  a  cow  for  the 
season,  to  be  likewise  a  tenement. 

See  The  King  v.  The  Inhabitants  of  Darley  Abbey,  14  East,  380. 

The  true  ground  of  the  decision  in  Doe  v.  Wood  was,  that 
the  plaintiff  had  not  the  exclusive  right  to  dig  and  sell.  He 
was  only  a  tenant  in  common  in  that  respect ;  and  ponse- 
quently  had  no  right  of  action  for  mines  which  he  was  not 
himself  working.  But  his  right  thus  restricted  was  no  less 
a  tenement  than  though  it  had  excluded  the  right  of  other? 
to  dig. 

3 
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It  is  sometimes  diflScult  to  determine  the  line  of  distino 
tion  between  an  interest  in  land  which  is  properly  called  an 
estate,  and  a  right  which  is  merely  an  easement.  Both 
rights  originate  and  exist  only  by  virtue  of  a  grant,  which 
is  a  contract  executed,  and  bestows  upon  the  party  who  may, 
for  the  time,  happen  to  be  the  party. of  the  second  part 
thereto,  the  right  to  the  use  of  the  land  for  the  purpose 
named  in  the  contract.  The  distinction,  therefore,  between 
the  two,  is  to  be  decided  by  the  character  of  the  enjoyment 
which  is  secured  by  the  contract  to  the  party  of  the  second 
part.  If  he  thereby  acquires  the  use  of  the  premises  for  the 
purpose  of  a  direct  profit  therefrom,  his  right  constitutes  an 
estate.  On  the  other  hand,  if  his  use  of  the  premises  is 
merely  a  matter  of  convenience  auxiliary  to  the  enjoyment 
of  other  lands,  and  conducive  to  the  profits  of  the  other 
lands  only,  it  constitutes  merely  an  easement. 

This  subject  is  also  sometimes  complicated  by  the  distinc- 
tion existing  between  a  lease  and  a  license,  which  will  be 
treated  of  in  another  connection. 

But  there  is  no  difficulty  in  determining  what  constitutes 
a  corporeal  hereditament.  All  the  authorities  concur  in  two 
things :  First,  there  must  be  a  contract  executed,  known  in 

the  law  as  a  grant  or  lease  of  land,  embracing,  as  parties 
thereto,  not  only  the  grantee  or  lessee,  but  his  heirs.  Second, 
the  right  thus  bestowed  upon  the  grantee  and  his  heirs, 
must  be  a  right  to  the  possession  and  enjoyment  of  the 
land  generally,  or  a  right  to  occupy  and  enjoy  it  in  some 
particular  way  or  for  some  specified  purpose.  It  is  the  con- 
tract right  thus  vested  in  the  grantee  and  his  heirs,  which 
constitutes  a  corporeal  hereditament.  This  theory  underlies 
the  descent  of  all  estates  in  land.  In  this  country,  such 
estates  originate  and  exist,  for  the  most  part,  if  not  entirely, 
in  grants  of  land  of  which  the  State  is  the  party  of  the  first 
part.  We  speak  of  the  land  as  the  thing  which  descends, 
and  overlook  the  grant  or  contract  of  the  State  upon  which 
the  individual  right  rests.  The  result  is  not  changed  by  the 
oversight,  but  it  will  do  no  harm  if  both  the  party  and 
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tho  lawyer  uoderetand  the  true  theory  and  its  operation, 
upon  which  estates  of  inheritance  in  land  depend. 

SECTION  m. 

Incorporeal  uEKEDrrAMENTS ;  what  they  abe  in  England  ; 

NOT  THE  SAME  IN  THIS  OOTJNTET  ;   AUTHORITIES  EXAMINED. 

Every  thing  in  the  way  of  property  that  may  descend  to 
heirs,  other  than  such  rights  as  are  known  as  estates  or  tene- 
ments in  land,  is  placed  among  the  class  of  hereditaments 
which  are  distinguished  as  incorporeal. 

Blackstone  enumerates  ten  kinds  of  this  class,  namely, 
advowsons,  tithes,  commons,  ways,  oflSces,  dignities,  fran- 
chises, corodies  or  pensions,  annuities  and  rents. 
2  Bl.  Com.  21. 

Of  the  kinds  thus*  enumerated,  most  of  them  may  be  dis- 
missed as  having  no  existence  in  this  country.  There  are 
here  no  advowsons,  tithes,  dignities  or  corodies,  and  offices 
are  not  hereditary,  and  not  therefore  embraced  in  our  laws 
of  descent. 

Those  which  require  a  notice  in  this  country  in  connection 
with  the  laws  of  real  property  are : 

1.  Commons :  The  right  of  common  may  be  generally 
defined  as  the  right  which  one  man  has  upon  the  land  of 
another,  to  feed  his  cattle,  to  catch  fish,  to  dig  turf  or  to  cut 
wood  and  timber.  These  diflerent  rights  are  consequently 
usually  classified  as  common  of  pasture,  common  of  piscary, 
common  of  turbary  and  common  of  estovers. 

^  8  Cruise  Dig.  75. 

Common  of  pasture  seems  to  be  most  the  subject  of  com- 
ment in  the  books;  and  is  distinguished  as  appendant, 
appurtenant,  because  of  vicinage,  or  in  gross. 

Litt.  §  184 ;  Co.  Litt  121  b,  122  a. 

It  takes  the  name  "  common  of  pasture "  "  for  that  the 
feeding  of  beasts  in  the  land  wherein  the  common  is  to  be 
had  belongs  to  many." 
Co.  Litt.  122  a. 


20  TITLB  TO  LANDS  BY  DBSOEKT. 

Common  appendant  is  described  by  Blackstone  as  "  a  right 
belonging  to  the  owners,'  or  occnpiers  of  arable  land  to  put 
commonable  beasts  upon  the  lord's  waste,  and  upon  lands 
of  other  persons  within  the  same  manor." 

2  Bl.  Com.  83. 

This  right  was  one  of  the  arrangements  of  the  feudal  law 
to  regulate  the  general  economy  of  that  feudal  institution 
known  as  a  manor.  It  was  not  a  right  in  the  tenant,  grow- 
ing out  of  any  express  stipulations  in  his  contract  with  the 
lord  of  the  manor,  but  one  supplied  by  the  law  itself.  In 
other  words,  it  was  an  implied,  not  an  express  right. 

Its  origin  is  described  by  Blackstone  as  follows.  lie  says, 
speaking  of  this  right  in  the  tenant :  "  This  is  a  matter  of 
most  universal  right ;  and  it  was  originally  permitted,  not 
only  for  the  encouragement  of  agriculture,  but  for  the  neces- 
sity of  the  thing.  For,  when  lords  of  manors  granted  out 
parcels  of  land  to  tenants,  for  services  either  done,  or  to  be 
done,  these  tenants  could  not  plough  or  manure  the  land 
without  beasts ;  these  beasts  could  not  be  sustained  without 
pasture;  and  pasture  could  not  be  had  but  in  the  lord's 
wastes,  and  on  the  uninclosed  fallow  grounds  of  themselves 
and  the  other  tenants.  The  law,  therefore,  annexed  this 
right  of  common,  as  an  inseparable  incident  to  the  grant  of 
the  lands ;  and  this  was  the  original  of  common  appendant." 

^     2  Bl.  Com.  88. 

This  kind  of  common  of  pasture  does  not  exist  in  this 
country,  for  the  political  institutions  here  do  not  permit  of 
the  existence  of  a  manor ;  and  even  in  the  assumed  existence 
of  manors  in  some  of  the  colonies,  there  seems  to  have  been 
no  such  thing  as  a  common  of  pasture  appendant.  Common 
of  pasture,  claimed  to  exist  on  what  were  then  called  manors, 
seems  to  have  been  of  the  kind  distinguished  as  common 
appurtenant,  which  is  a  right  granted  by  deed,  by  a  person 
owning  waste  or  other  land,  to  the  tenant  or  owner  of  other 
land,  to  have  the  cattle  of  the  latter  pasture  at  certain  seasons 
of  the  year  upon  the  land  of  the  former. 
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The  case  of  Watts  v.  Coffin^  11  John.  495,  presents  a  case 
of  what  was  held  to  be  common  appurtenant.  There  was  a 
deed  of  conveyance  of  land  in  fee,  assumed  to  operate  as  a 
lease  and  made  in  1773,  in  what  was  then  called  the  Manor 
of  Renselaerwyck.  There  was  in  the  instrument  a  covenant 
for  reasonable  estovers  and  common  of  pasture  for  all  com- 
monable beasts.  It  was  held  that  the  covenant  of  the  grantor 
did  not  operate  as  a  grant,  but  merely  as  a  covenant ;  and 
that  consequently  the  right  of  common,  thus  specified,  con- 
stituted no  part  of  the  premises  granted  on  which  rent  was 
reserved.  In  other  words,  the  covenant  was  an  executory 
and  not  an  executed  contract.  In  announcing  that  conclu- 
sion it  was  said  :  ''  The  words  here  made  use  of,  unlike  those 
by  which  the  lands  are  conveyed,  are  words  of  promise  and 
agreement  only,  as  distinguished  from  words  of  grant." 

11  John.  408,  499. 

If  the  court  were  right  in  holding  the  words  to  operate  as 
a  mere  promise  or  covenant,  then  clearly  there  was  no  right 
of  common  created ;  for  no  such  right  could  vest  by  the  force 
of  an  agreement  which  operated  as  a  mere  promise.  It 
would,  with  that  construction,  be  only  an  executory  agree- 
ment, constituting  a  mere  chiose  in  action,  and  bestowing  no 
right  in  possession,  but  only  a  right  in  action. 

But  the  question  now  under  consideration  is,  whether  an 
interest  or  right  of  common  of  pasture,  either  appendant  or 
appurtenant,  belongs  to  the  class  of  interests  known  as  incor- 
poreal hereditaments.  In  more  direct  language,  is  it  an 
interest  or  right  which  descends  to  the  heir  ?  The  obvious 
answer  is,  it  descends  only  as  a  part  of  the  estate  in  the  land 
to  which  it  is  appendant  or  appurtenant,  whenever  that  is  an 
estate  of  inheritance.  When  that  is  not  an  estate  of  inherit- 
ance, it  does  not  descend  at  all.  Detached  from  the  estate 
to  which  it  is  annexed,  it  does  not  descend,  for  it  ceases  to 
exist.  In  short,  then,  whenever  it  descends,  it  descends  as  a 
part  of  the  corporeal  hereditament  to  which  it  is  attached. 
Where,  then,  is  the  propriety  in  saying  it  is  an  incorporeal 
hereditament  ? 
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Bights  of  common  of  that  character  arc  sometimes  called 
easements,  and  have  been  so  held  generally. 

See  Rowbotham  v.  Wilson,  8  Ellis  &  B.  143;  Thomas  v, 
Marshfield,  10  Pick.  864 ;  Livingston  o.  Ten  Bioeck,  16  John. 
14,  25. 

But  they  are  not  strictly  within  the  definition  of  easements, 
because  the  owner  of  the  dominant  estate  is  thus  entitled  to 
a  share  of  the  products  of  the  servient  tenement. 

But  we  are  not  now  examining  the  subject  further  than  to 
ascertain  whether  the  class  of  rights  mentioned  are,  in  truth, 
corporeal  hereditaments. 

"  Ck)mmon  because  of  vicinage,"  is  where  two  landholders 
have  adjacent  lands  unfenced.  In  such  case,  if  the  beasts  of 
the  one  stray  upon  the  land  of  the  other,  it  is  an  excusable 
trespass.  No  right  of  pasture  attaches  to  the  land  of  the 
one  in  favor  of  the  other,  and  either  is  at  liberty  to  exclude 
the  other  by  fencing. 

See  2  Bl.  Ck)m.  88.  84.  • 

As  neither  party  acquires  any  property  or  right  in  the 
lands  of  the  other,  there  is  no  right  or  property  to  descend 
to  the  heir,  and,  of  course,  nothing  like  a  hereditament, 
either  corporeal  or  incorporeal,  in  what  is  called  "  common 
because  of  vicinage." 

"  Common  in  gross,"  is  a  right  not  attached  to  other  land, 
but  to  a  man's  person,  being  granted  to  him  by  deed.  We 
have  already  considered  this  right,  and  shown  that  it  has 
been  regarded  as  a  tenement,  a  tangible  interest,  and,  of 
course,  a  corporeal  hereditament,  when  granted  to  a  man  and 
his  heirs. 

We  submit,  therefore,  that  there  is  strictly  no  such  thing 
among  incorporeal  hereditaments  as  a  right  of  common. 
When  that  class  of  rights  descends  from  the  ancestor  to  the 
heir,  it  descends  either  as  an  estate  or  tenement,  or  as  attached 
to  an  estate  or  tenement.  It  has  no  independent  existence 
which  can  be  separately  considered  as  a  hereditament  at  all, 
except  when  it  is  a  common  in  gross,  when  it  is  corporeal 
and  not  incorporeal. 
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2.  Bights  of  way  and  other  eafieinents  of  like  character 
are  qualified  interests  in  land,  and  generally  classed  as  incor 
poreal  hereditaments.  If  they  are  in  gross,  that  is,  attached 
to  the  person  of  the  grantee,  they  are  not  assignable  or 
devisable,  and  cannot  exist  beyond  the  life  of  the  grantee. 
If  appurtenant  to  estates  of  inheritance,  they  descend  along 
with  the  estates  to  which  they  are  attached,  and  not  other- 
wise. They  constitute  part  of  the  corporeal  hereditaments, 
and  are  incapable  of  existence,  or  of  descent  except  in  such 
connection.  Wherein  then  is  the  propriety  of  classing  them 
as  incorporeal  hereditaments  ? 

It  may  be  truly  said,  that  none  of  the  class  of  interests, 
embraced  within  the  terms  "  easements"  or  "  servitudes,"  exist 
or  can  exist  for  a  moment,  except  as  incidents  of  estates  in 
land  ;  and  they  cannot  pass  by  descent  or  otherwise,  on  the 
one  side  or  on  the  other,  except  as  they  go  along  with  the 
respective  estates  to  which  they  are  attached,  on  the  one 
side  as  a  burden  and  pn  the  other  as  a  benefit.  In  under- 
taking to  classify  them  as  incorporeal  hereditaments,  we  are 
only  attempting  to  contemplate  them  as  independent  things, 
which  is,  to  that  class  of  interests,  an  impossible  state  of 
existence.  On  the  one  hand,  no  good  can  result  from  it, 
while  on  the  other,  it  tends  to  mislead  and  confuse  not  only 
the  student  in  his  eflbrts  to  acquire  knowledge,  but  even  tlie 
mature  lawyers  who  are  intrusted  with  judicial  functions,  as 
will  appear  before  we  leave  the  subject. 

3.  "Kents"  are  the  only  other  interests  enumerated  by 
Blackstone  as  among  incorporeal  hereditaments,  that  require 
to  be  noticed  in  this  connection  ;  and  we  propose  to  examine 
the  subject  here  only  so  far  as  may  be  necessary  to  ascertain 
whether  rents  ever  can  be,  in  this  country,  properly  placed 
among  the  incorporeal  hereditaments  ;  and  if  so,  when. 

The  rent  service  of  the  common  law  is  nothing  more  than 
the  agreement  of  the  lessee  to  pay  the  lessor  a  certain  sum 
periodically,  for  the  use  of  his  land.  That  agreement 
attaches  to  the  reversion  in  the  lessor,  as  an  incident  of  the 
reversion  ;  and  when  the  reversion  in  the  lessor  is  an  estate 
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of  inlieritance,  the  rent  passes  by  descent  along  with  the 
estate.  The  rent  separately  considered  does  not  pass  by 
descent.  The  estate  alone  descends,  and  there  seems  to  be 
no  propriety  in  saying  that  the  rent  is  a  hereditament 
because  it  descends  as  an  incident  of  the  estate  in  the  land, 
more  than  there  wonld  be  in  calling  a  fixture  a  heredita- 
ment, for  the  reason  that  it  descends  as  a  part  of  the  estate 
in  the  land.  It  is  true,  that  when  the  estate  in  reversion 
passes  by  descent  or  otherwise,  from  one  person  to  another, 
the  rent  thereafter  to  become  due  passes  along  with  it.  But 
it  is  none  the  less  true,  that  the  agreement  to  pay  the  rent  is 
merely  an  executory  agreement,  and  is  nothing  more  nor 
less  than  a  chose  in  action.  It  will  hardly  be  contended  that 
a  mere  agreement  to  pay  a  certain  sum  periodically  or  other- 
wise, although  made  to  the  promisee  and  his  heirs,  will  des- 
cend to  the  heirs,  and  thus  become  a  hereditament,  either 
corporeal  or  incorporeal.  There  is,  therefore,  no  propriety 
in  placing  rent  service  among  incorporeal  hereditaments, 
when  considered  as  incident  to  the  reversion. 

DiflFerent  from  easements,  the  agreement  to  pay  rent  may 
be  separated  from  the  reversion,  by  the  owner  of  the  rever- 
sion conveying  his  estate  in  the  land  to  one  person  and  his 
agreement  for  rent  to  another. 

See  WlUiamB  on  Real  Prop.  270 ;  Litt.  §§  225,  226,  227,  228, 
572. 

The  agreement  of  the  lessee  is  not  thereby  destroyed  as  a 
personal  contract,  but  it  is  no  longer  the  rent  of  the  common 
law. 

It  is  merely  the  personal  agreement  of  the  party  who  made 
it,  and  is  entitled  to  no  greater  or  other  consideration,  either 
in  the  remedies  by  which  it  is  to  be  enforced,  or  in  the  classi- 
fication wherein  it  is  to  be  embraced,  than  any  other  mere 
promise  to  pay  or  to  do.  The  conclusion  is,  therefore,  inevi- 
table, that  rent  service  is  not  an  incorporeal  hereditament 
and  cannot  be  made  so  ;  for,  as  incident  to  the  reversion,  it 
descends  only  as  a  part  of  the  reversion ;  while,  separated 
from  the  reversion,  it  dues  not  descend  at  all.     A  covenant 
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of  the  lessee  to  make  repairs  on  the  premises,  or  to  pay  the 
taxes,  might  just  as  properly  be  called  an  incorporeal 
hereditament  as  a  covenant  to  pay  rent,  while  the  rent 
remains  an  incident  of  the  reversion.  Separated  from  the 
reversion,  it  is  merely  a  chose  in  action.  It  will  not  be 
claimed  that  a  promise  to  pay  or  to  do,  is  a  hereditament,  as 
a  general  rule,  merely  because  the  promise  may,  in  terms,  be 
to  the  heirs.  Otherwise,  every  thing  would  be  a  heredita- 
ment, where  the  promise  or  agreement  embraced  the  heirs, 
in  its  terms. 

As  to  the  other  kinds  of  rents,  usually  enumerated  in  the 
text  books,  they  seem  never  to  have  existed  in  this  country. 

The  case  of  ChLild  v.  Rogers^  8  Barb.  502,  504,  is  some- 
times cited  as  an  instance  of  a  rent-charge.  There  was,  in 
that  case,  a  lease  for  years  and  the  ordinary  rent-service  of 
the  common  law.  There  was,  however,  an  express  provision 
in  the  contract  of  lease,  that  the  lessor  might  distrain  for  rent 
in  arrear.  In  July,  1846,  and  after  the  statute  abolishing 
distress  for  rent  went  into  effect,  the  landlord  distrained  for 
the  rent  in  arrear,  and  claimed  that  he  had  a  right  to  do  so 
notwithstanding  the  statute  abolishing  distress  for  rent,  on 
the  ground  that  the  contract  right  to  distrain  was  not  affected, 
and  could  not  be  affected  by  the  statute.  The  court  decided 
that  his  right  to  distrain  was  abolished  by  statute ;  that 
the  provision  of  the  contract  of  lease  authorizing  distress 
was  a  matter  of  remedy,  and  subject  to  the  will  of  the 
legislature. 

The  case  of  Adams  v.  Bucklin,  7  Pick.  121,  is  anotlier 
case  of  rent-service  which  is  sometimes  mistaken  for  rent- 
charge,  evidently  through  the  want  of  a  proper  discrimina- 
tion, or  of  knowledge,  as  to  what  constitutes  a  rent-charge, 
and  wherein  it  differs  from  a  rent-service.  The  case  clearly 
shows,  that  the  rent  in  question  was  reserved  in  what  pur- 
ported to  be,  and  what  was  regarded  an  indenture  of  lease  in 
perpetuity;  and  the  only  question  litigated,  or  decided,  was, 
whether  certain  legislative  resolutions  had  discharged  or 
released  the  alleged  rents. 
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The  case  of  Scott  v.  Lunt^a  Administrator^  7  Peters,  596, 
is  of  similar  character.  The  case  was  tried  and  disposed  of 
by  the  court  upon  the  assumption  that  the  instrument  of  con- 
veyance containing  the  agreement  for  the  alleged  rent  was  a 
lease,  and  the  rent  the  ordinary  rent  from  a  tenant  to  his 
landlord.  The  rent  seems  to  have  been  mistaken  for  a  rent- 
r'large,  because  the  alleged  lease  contained  an  express  pro- 
ision  for  distress. 

The  action  was  brought  against  the  administrator  of  the 
covenantor,  as  a  personal  action,  to  recover  damages  for 
the  breach  of  the  covenant  made  by  the  intestate.  It  was 
expressly  decided  that  the  plaintiff  was  the  assignee  of  the 
reversionary  estate,  or  of  the  right  of  re-entry,  which  had 
remained  in  the  lessor ;  and  tlie  only  question  passed  upon 
by  the  court  was,  whether  the  assignment  of  rent  merely 
"  would  give  the  assignee  a  right  to  maintain  an  action  for 
the  rent,  seeing  it  is  not  knit  by  any  privity  of  right  or 
estate  to  the  premises."  The  court  decided  that  the  assignee 
of  the  rent,  notwithstanding  he  was  not  the  assignee  of  the 
residuary  estate,  or  of  the  rights  of  the  lessor,  might  main- 
tain the  action  in  his  own  name  against  the  administrator  of 
the  covenantor. 

In  the  case  of  Van  Bensselasr^s  Executors  v.  Hayes^  5 
Denio,  477,  the  executors  sought  to  recover  in  ejectment 
for  non-payment  of  rent  which  had  accrued  in  the  lifetime 
of  the  testator.  They  were  defeated,  on  the  ground  that  the 
reversion  did  not  vest  in  the  executore,  but  in  the  devisee. 
*  That  was  a  case  arising  upon  a  conveyance  in  fee,  which 
was  assumed  by  both  parties  to  be  a  lease  in  fee  in  its  opera- 
tion and  effect.  The  decision  was  made  before  it  was  dis- 
covered and  decided  that  a  conveyance  in  fee  could  not 
operate  as  a  lease  in  New  York,  but  operated  as  an  assign- 
ment, because  of  the  incorporation  in  the  statutes  of  the 
Statq  of  the  substance  of  the  English  statute,  known  as 
the  statute  quia  mnptores.  The  case  is  here  referred  to, 
merely  to  show  that  the  rent  itself  did  not  descend,  but 
passed  to  the  executors,  while  the  only  interest  which  was 
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snpposed  to  be  devisable  and  descendible,  was  the  proprie- 
tary or  reversionary  estate,  assumed  to  have  existed  in  the 
original  grantor ;  and  that  only  snch  rent  as  accrued  after 
the  death  of  the  testator  went  along  with  the  reversion,  as 
being  the  rent  for  the  use  of  the  land. 

There  is  but  one  class  of  cases  to  be  found  in  the  reported 
decisions  of  this  country,  wherein  it  is  said  that  a  rent-charge, 
or  a  rent-seek,  exists,  and  is  called  a  hereditament  of  itself. 
And  those  are  cases  where  the  courts  have  failed  to  distin- 
guish the  one  class  of  rents  from  the  others,  and  have  evi- 
dently labored  under  the  impression  that  all  rents  were  alike, 
except  in  name,  and  were  always  attended  by  the  relations 
of  landlord  and  tenant. 

The  first  of  the  New  York  cases  which  has  pronounced  a 
rent  to  be  a  rent-charge,  because  the  instrument  of  convey- 
ance left  no  reversion  in  the  party  who  made  it,  is  De  Peys* 
ter  V.  Michael^  6  N.  T.  467.  There  was  no  point  involved 
in  that  case  which  called  for  a  decision  in  regard  to  the  rents, 
or  for  the  expression  of  any  opinion  thereon.  It  is  true,  that 
the  court  declared,  as  a  general  proposition,  that  all  rents 
reserved  in  deeds  of  conveyance  in  fee,  made  after  the  act 
of  1787,  concerning  tenures,  took  effect,  were  either  rents- 
charge  or  rents-seek,  and  could  not  be  made  rents-service ; 
and  they  repeated  some  of  the  doctrines  of  the  older  English 
books  about  a  rent-charge  being  descendible  and  devisable. 
But  they  did  not  undertake  to  say  that  those  doctrines  were 
law  in  this  country ;  or  that  such  a  thing  existed  here,  oi 
could  exist  here  as  a  rent-charge,  in  the  English  understand 
ing  of  that  term  ;  or  that  any  such  interest  was  here  recog 
nized  and  treated  as  a  hereditament. 

The  next  case  deserving  notice  in  this  connection,  is  Yan 
jRensselaer  v.  Hay 8^  19  N.  Y.  68.  The  same  old  English 
doctrines  as  to  a  rent-charge  being  descendible  and  devisable 
are  again  there  repeated  in  an  equally  general  and  pointless 
manner,  with  ideas  evidently  even  more  obscure  upon  that 
subject  than  were  exhibited  in  the  case  last  before  cited  ;  for 
before  the  opinion  closes,  the  court  is  gravely  discussing  the 
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relations  of  "  the  patroon  "  and  his  vassals ;  of  a  manorial  lord 
and  his  tenants ;  contrasting,  as  they  viewed  it,  the  absolute 
proprietary  and  commanding  rights  on  the  one  side,  with  the 
comparatively  hnmble  and  subject  positions  on  the  other; 
and,  upon  speculations  of  that  character,  the  judgment  of  the 
court  is  finally  made  to  turn.  Whatever  was  said  of  a  rent- 
charge  was  evidently  repeated  without  having  in  mind  any 
distinct  or  correct  idea  of  what  a  rent-charge  was,  but  with 
the  full  impression  in  the  minds  of  the  judges,  that  they 
were  dealing  with  parties,  who  held  to  each  other  the  relation 
of  feudal  lord  and  feudal  tenant,  and  who  were  subject  to 
the  laws  applicable  to  that  relation,  as  those  laws  existed  and 
were  applied  in  the  middle  ages. 

There  are  other  cases  in  the  New  York  Reports,  of  subse- 
quent date,  which  assume  to  follow  the  last  cited  case.  But 
they  add  nothing  in  the  way  of  authority,  that  a  rent  can 
properly  be  regarded  as  a  hereditament.  None  of  them 
undertake  to  discuss  any  such  question.  All  the  questions, 
assumed  to  bo  involved,  are  disposed  of  by  the  court,  in  each 
case,  as  questions  between  landlord  and  tenant.  It  is 
expressly  conceded  that  the  several*  decisions  can  be  sus- 
tained on  no  other  ground. 

Van  Rensselaer  d.  Bead,  26  N.  Y.  570 ;  Maine  v.  Greene,  32 
Barb.  448 ;  Same  case,  88  id.  136 ;  Tjler  v.  Heidom,  46  id. 
489  ;  Crager  v.  McClaughry,  51  id.  642. 

It  is  true,  the  court  were  equally  explicit  in  deciding  that 
the  instruments  of  conveyance,  wherein  the  rents  were 
reserved,  were  assignments  and  not  leases ;  and  that  the  rela- 
tions of  landlord  and  tenant  were  not  thereby  created. 

Van  Rensselaer  v.  Dennison,  85  N.  Y.  898. 

These  cases  are  thus  self-involved  in  an  inexplicable  con- 
flict with  each  other  and  with  themselves ;  and  if  entitled  to 
consideration  as  authority  upon  any  point,  they  certainly 
cannot  be  construed  as  decisions,  that  either  a  rent-service  or 
a  rent-charge  is  an  incorporeal  hereditament. 

In  Van  Rensselaer  v.  Hayes^  19  N.  Y.  68,  the  court  relied 
chiefly  upon  Van  Rensselaer  v.  T/te  Executors  of  Plainer^ 
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2  John.  Cases,  17.  The  conveyance  in  that  case  was  made 
in  1774,  under  the  laws  of  the  colony,  when  the  maker  of  the 
deed  was  understood  to  be  one  of  the  lords  and  proprietors 
of  the  manor  of  Rensselaerwick,  where  the  lands  lay.  It  will 
not  be  pretended  that  rents,  due  to  the  lord  of  a  manor  from 
his  tenants,  are  or  can  be  either  rents-charge  or  rents-seek ;  or, 
considered  apart  from  the  land,  that  they  are  hereditaments. 

Farley  v.  Craig^  6  Halst.  262,  is,  in  the  character  of 
its  facts,  similar  to  the  New  York  cases.  Tlie  action  was 
ejectment  for  the  non-payment  of  rent.  There  had  been  an 
indenture  made  in  1740,  whereby  the  party  of  the  first  part, 
therein  mentioned,  had  conveyed  certain  lands  to  the  party 
of  the  second  part  and  his  heirs ;  and  the  party  of  the  second 
part  had  covenanted  to  pay  a  certain  yearly  rent,  with  a  pro- 
vision of  distress  and  re-entry,  in  case  of  failure  to  pay.  The 
plaintiff  was  defeated,  upon  the  ground  that  there  was  suffi- 
cient personal  property  upon  the  premises,  subject  to  distress, 
to  pay  the  rents  in  arrear,  and  that,  therefore,  he  had  no 
right  to  resort  to  the  remedy  of  re-entry. 

The  case  differed  from  the  New  York  cases,  only  in  regard 
to  the  provisions  of  the  condition.  In  this  case  the  condition 
was  "  to  remove  and  put  out  until  the  said  arrears  with  all 
the  charges  thereon  be  fully  satisfied  and  paid."  This  was 
one  form  of  a  condition  of  re-entry  in  use  between  landlord 
and  tenant.  It  was  never  used  in  the  contracts  which  created 
rent-charges.  In  that  class  of  cases,  the  condition  was  that 
the  owner  of  the  rent  might  "  enter  into  the  lands  and  receive 
the  profits  until  he  shall  be  satisfied  of  the  arrears." 

Jemot  f^.  Coolej,  T.  Raym.  185, 158. 

There  is  a  very  great  difference  between  entering  to  put 
the  occupant  of  land  out,  and  entering  to  take  the  products 
of  the  land  to  pay  a  debt.  It  is  like  the  difference  between 
an  execution  which  authorizes  the  taking  of  the  personal  pro- 
perty of  a  debtor,  and  an  execution  which  authorizes  the  one 
party  to  take  possession  of  land  by  putting  the  occupant  out. 
Farley  v.  Craig  was  treated  by  the  court  as  an  action  of  eject- 
ment, wherein  the  judgment  assumed  to  authorize  the  plaint- 
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iff  to  take  possession  of  the  land  by  removing  the  occupant 
therefrom,  which  could  never  be  authorized  in  the  case  of  a 
rent-charge.  The  instrument  in  which  the  rent  was  reserved 
was  apparently  treated  as  a  lease,  and  the  rent  was  regarded 
as  a  rent  due  from  a  tenant  to  his  landlord.  The  question 
of  inheritance  was  not  made  in  the  case ;  and  there  is  noth- 
ing which  can  be  construed  as  holding  that  there  was  any 
thing  like  a  rent-charge ;  or  that  a  rent-charge  was  a  here- 
ditament. 

The  Pennsylvania  cases  touching  rents-service  and  rents- 
charge,  do  not  assume  to  place  either  the  one  or  the  other 
among  incorporeal  hereditaments.  The  rents  are  there 
treated  as  rents-service,  when  reserved  in  conveyances  in  fee, 
on  the  ground  that  the  statute  quia  emptores  was  not  a  part 
of  the  laws  of  that  State. 

Ingersoll  d.  Sergeant,  1  Whart  848. 

It  is  evident  that  in  using  the  term  rent-charge,  as  in  some 
other  of  the  Pennsylvania  cases,  it  was  not  used  in  the  Eng- 
lish sense  of  that  term,  but  only  to  designate  a  rent  upon 
an  estate  in  fee,  which  was  secured  by  an  express  provision 
of  distress  and  re-entry.  It  was  there  also  called  a  gi'ound- 
rent,  which  is  a  phrase  indicating  that  the  rent  is  to  be  paid 
for  the  land  only ;  and  that  the  buildings  are  the  tenant's 
and  not  the  landlord's.  That  term  of  distinction  is  never  . 
used,  except  as  applied  to  leases  in  fee ;  and  is  entirely  inap- 
plicable to  a  rent-charge,  as  that  term  is  found  in  the  English 
books. 

See  Streaper  v.  Fisher,  1  Rawle,  155 ;  Herbangh  v.  Zaasmyer, 
2  id.  159 ;  Philip  v.  Clarkson.  8  Teates,  124. 

It  is  evident  that  there  is  no  case  in  the  reported  diBcisions 
of  this  country,  which  can  be  properly  relied  upon  as  hold- 
ing that  a  rent-charge  exists  here,  or  ever  has  existed  here, 
as  a  hereditament. 

There  is  no  case  here  like  Jemot  v.  Cooley^  T.  Raym. 
135,  168,  or  JlavergiU  v.  Ilare^  Cro.  Jac.  510.  Those 
were  cases  where    the    owner   in  fee    of   land    had  bor- 
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rowed  money  of  a  stranger  to  the  land,  and  to  secure  and 
make  it  a  safe  investment,  had  entered  into  an  agreement 
which  constituted  what  was  called  a  rent-charge.  The 
money  lender  was  by  contract  anthorized  to  enter  npon  the 
premises,  and  take  therefrom  of  personal  property  thereon, 
or  of  the  products  of  the  land,  enough  to  pay  the  annual 
sum  agreed  to  be  paid.  It  was  merely  an  executory  agree- 
ment, and  vested  in  the  covenantee  no  estate  or  interest  in 
the  land.  The  arrangement  was  one  of  the  first  modes 
instituted  under  the  feudal  law,  whereby  the  feudal  tenant 
could  secure  a  stranger,  for  money  loaned,  by  a  lien  upon  his 
property.  The  tenant  of  the  land  was  not  then  allowed  to 
alienate  his  estate  in  the  land,  or  any  interest  therein,  by  way 
of  mortgage  or  otherwise.  He  could  only  license  his  creditor 
to  enter  and  take,  of  his  chattel  property,  as  a  security  for  his 
debt.  This  mode  of  security  was  called  a  rent-charge.  It 
had  been  superseded  before  the  first  settlement  of  this 
country.  The  mortgage  of  lands  and  liens  by  judgment  had 
taken  its  place.  Rights  to  take  personal  property  were 
given  by  chattel  mortgages,  which  were,  in  the  first  place,  a 
sale  of  the  personal  property,  with  conditions  in  favor  of  the 
mortgagor,  whereby  he  could  defeat  the  moilgago ;  and  if 
the  mortgagor  did  not  so  defeat  it,  the  mortgagee  might  take 
and  sell,  or  might  hold  the  property. 

Regarded  in  the  light  of  principle,  no  such  thing  as  a 
hereditament  can  be  created  here  out  of  such  a  transaction. 
A  mere  promise  to  pay  or  to  do,  which  is  only  an  executory 
contract,  cannot  be  made  a  hereditament  by  any  possible 
judicial  construction,  as  the  law  now  exists  in  this  country. 
It  is  conceded  to  be  only  a  chose  in  action. 

De  Peyster  v.  Michael,  6  N.  Y.  467,  506 ;  Van  Rensselaer  v. 
Hajes,  19  id.  91. 

And  it  is  conceded,  that  it  would  be  absurd  to  hold,  that 
a  mere  executory  agreement,  a  mere  covenant  to  pay  or  to 
do,  would  be  a  hereditament.  There  must  be  something  in 
the  way  of  a  principal  investment,  either  of  a  real  or  of  a  per- 
sonal character,  from  which  the  annual  sum  is  to  flow  ;  and 
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it  is  the  principal  investment  which  descends,  whenever  there 
is  any  thing  descendible  about  it.  Thus  in  Van  RensselcLcr 
V.  Hayea^  19  N.  T.  79,  it  was  said,  "If  the  annual  payments 
provided  for  in  these  conveyances  wore  merely  sums  in  gross, 
secured  by  personal  covenants,  the  action  would  have  been 
rightly  brought  by  the  executors  for  the  last  year's  rent, 
though  it  fell  due  after  the  testators'  death.  The  contract  upon 
that  theory  would  have  been  of  the  same  character  as  a  bond 
for  the  payment  of  money  by  annual  installments  in  perpe- 
tuity, in  which  case,  if  we  can 'conceive  of  such  a  security, 
the  personal  representatives  of  the  obligees  would  have  been 
the  proper  parties  to  bring  the  action,  whether  the  payments 
sought  to  bo  recovered  matured  before  or  after  the  testator's 
death." 

There  is  no  doubt  that,  at  common  law,  no  personal  rights 
descend  directly  from  the  ancestor  to  the  heir,  except  a  certain 
class  of  contract  rights.  In  determining  what  is  necessary  to 
bring  a  case  within  that  class,  two  things  are  to  be  considered : 

1.  The  contract  right  must  be  a  vested  right,  as  distin- 
guished from  an  executory  right ;  in  other  words,  it  must  be 
a  right  in  possession,' instead  of  a  mere  right  in   action. 

2.  The  obligations  of  the  contract,  whereby  the  right  in 
possession  is  vested,  must  extend  to  and  embrace  the  heirs. 
The  fulfillment  of  these  requisitions  constitute  a  heredita- 
ment, and  nothing  short  of  that  will. 

So  far,  there  is  no  difference  between  a  corporeal  and  an 
incorporeal  hereditament.  That  distinction  is  determined 
in  this  way,  as  before  sliown  :  When  the  subject  of  the  vested 
right  of  possession  is  land,  the  hereditament  is  corporeal ; 
when  it  is  not  land,  it  is  incorporeal.  An  estate  in  fee  in 
land,  is  the  practical  example  of  a  corporeal  hereditament 
in  this  country.  There  is  no  other  instance  of  that  class  of 
rights ;  and  it  is  not  easy  to  conceive  of  one  distinct  from 
tliat. 

Incorporeal  hereditaments,  as  enumerated  in  England, 
cover  a  wider  field,  and  embrace  numerous  subjects.  Prac- 
tically, there  seem  to.  be  no  examples  of  that  class  in  this 
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country,  unless  tlio  rents  involved  in  the  cases  referred  to 
arc  of  tliat  class,  which  is  certainly  questionable. 

The  authorities  in  this  country,  which  treat  of  rents-chatge 
and  i*cnts-seck  as  incorporeal  hereditaments,  have  evidently 
^  failed  to  discriminate  clearly  between  rents  of  that  descrip- 
tion and  rents-service;  or,  at  least,  they  have  failed  to 
express  the  distinction  so  as  to  be  readily  intelligible  to  the 
reader. 

Some  authorities  undertake  to  put  what  they  call  rents- 
charge  and  rents-seek  into  one  class,  and  to  distinguish  them 
as  fee-farm,  rents.  They  thus  manifest  their  confusion  of 
ideas  in  a  way  which  can  hardly  result  otherwise  than  in  the 
confusion  of  the  student,  who  undertakes  to  follow  them. 
That  attempted  classification  is  erroneous  in  a  two-fold  man- 
ner. In  the  first  place,  a  fee  farm  rent  is  a  rent  reserved  to 
the  lessor  in  a  lease  in  fee,  in  return  for  the  use  of  land,  and 
is,  therefore,  a  rent-service,  in  the  true,  common  law  sense  of 
that  term.  That  is  the  definition  of  a  feefarm  rent  con- 
curred in  generally  by  the  established  authorities. 

In  the  second  place,  the  rents-charge  and  rents-seek  of  the 
English  law,  were  not  necessarily  in  fee.  They  wore  as  com- 
monly limited  to  the  grantee  for  life  or  for  years.  There  is, 
therefore,  an  obvious  impropriety  in  applying  the  term  fee- 
farm  to  embrace  in  one  class  that  description  of  rents.  The 
same  authorities,  which  proclaim  such  classification,  inform 
us,  that  the  estate  in  the  rent  may  be  for  life  or  for  years,  as 
well  as  in  fee.  And  it  would  be  clearly  a  misnomer  to  call 
a  rent-charge,  granted  to  one  for  life  or  for  years,  a  fee-farm 
rent. 

The  misapprehensions  attending  this  subject,  manifested 
in  the  decisions  of  this  country,  seem  to  have  arisen  chiefly, 
if  not  entirely,  in  connection  with  estates  in  fee  in  land. 
There  is  no  reported  case  of  an  alleged  rent-charge  or  rent- 
seek,  connected  with  an  estate  for  life  or  for  years  in  land, 
except,  perhaps,  where  rent-service  has  been  mistaken  for 
rent-charge,  because  of  a  provision  in  the  contract  of  lease, 
that  the  lessor  might  distrain  upon  default  in  the  ])ayment 


34  TITLB  TO  LANDS  BY  DESOBNT. 

of  the  rent.  There  are  nameroirs  cases  where  tenants  for 
years  have  made  what  they  supposed  were  leases  reserving 
rents,  and  where  they  have  been  defeated  in  their  attempts 
to  collect  their  reservations  as  rents,  on  the  ground  that  their 
supposed  leases  covered  their  entire  term,  and  therefore  oper- 
ated as  assignments  and  not  as  leases.  But  in  those  cases, 
there  is  no  attempt  to  call  the  rent,  either  rent-charge  or 
rent-seek,  and  thus  to  make  out,  in  the  claimant  of  it,  the 
rights  and  remedies  of  a  landlord.  That  kind  of  effort  has 
been  made  only  upon  estates  in  fee ;  and  seems  to  have  been 
induced  by  the  failure  to  understand  what  an  estate  in  fee  is, 
and  how  it  exists ;  and  a  consequent  failure  to  comprehend 
the  purpose  and  effect  of  the  statute  qida  emptoree. 

Had  that  statute  been  omitted  in  the  legislation  of  this 
country  and  every  owner  in  fee  left  at  liberty  to  make  leases 
in  fee,  as  was  the  case  in  England  before  the  statute,  there 
would  be  no  case  in  our  reports  of  an  alleged  rerU-charge. 
The  cases,  now  sometimes  cited  as  examples  of  that  character, 
would  all  find  their  appropriate  classification  under  the  head 
of  rent-seryice.  It  has  been  only  when  the  courts  were 
forced  to  hold  that  the  rents  in  question  were  not  rent-ser- 
vice, because  the  instruments  of  conveyance  left  no  reversion 
in  the  parties  making  them,  by  reason  of  the  operation  and 
effect  of  the  statute  quia  emptoreSy  that  the  doctrine  of  rent- 
charges  and  rent-seeks  has  been  put  forth  as  applicable  in 
this  country ;  and  in  those  cases,  for  the  most  part,  the  only 
change  made  in  the  course  of  the  adjudications  has  been  a 
change  of  name.  What  was  before  called  rent-service  was 
afterward  called  rent-charge.  But  the  rights  of  the  parties 
are  not  held  to  be  changed.  The  claimant  of  the  rent  is 
allowed  to  have  the  same  rights  and  remedies,  as  the  rever- 
sioner of  an  estate  in  fee  had  under  the  feudal  law.  The 
reasoning  has  been,  substantially,  if  not  expressly,  as  follows : 
A  rent-service  is  a  rent,  and  a  rent-charge  is  a  rent,  and 
therefore  there  is  no  difference  between  them,  except  in  name. 
Apparently  self-assured  by  that  scholastic  mode  of  reasoning, 
tlie  courts  have  sometimes  regarded  the  rights  and  remedies 
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of  the  parties,  on  the  one  Bide,  and  the  liabilities  and  sub- 
jection, on  the  other,  to  be  the  same  as  they  existed  in  Eng- 
land between  the  feudal  lord  and  his  vassals,  before  the  enact- 
ment of  the  statute  quia  emptares.  They  present  examples 
of  an  uninstructed  prejudice  in  favor  of  the  feudal  system, 
which  had  outlived  the  system  itself. 

There  is,  therefore,  nothing  in  the  class  of  cases  referred 
to,  which  assumes  to  lay  down  any  principle  that  may  distin- 
guish a  rent-charge  or  a  rent-seek,  or  which  attempts  discus- 
sion of  that  character.  Judges  have  repeated  the  doctrine 
of  the  old  English  authorities,  that  a  rent-charge  was  descend- 
ible and  devisable,  and  have  allowed  what  they  called  rents- 
charge  to  pass  in  that  way,  because  estates  in  fee  in  land  are 
here,  as  they  are  in  England,  devisable  and  descendible. 
But  as  to"  the  manner  and  principle  of  making  any  right 
descend,  except  an  estate  of  inheritance  in  land,  according  to 
the  rules  of  the  common  law,  as  established  in  this  country, 
the  cases  are  entirely  silent. 

We  have  examined  this  subject  at  more  length  than  may 
seem  to  have  been  required  by  the  position  taken,  that  neither 
rents-charge  nor  rents-seek  exist  in  this  country.  It  is  certain 
that  the  ancient  English  practice  touching  this  class  of  inter- 
ests is  practically  unimportant  here.  It  has  been  rendered, 
however,  theoretically  important,  by  reason  of  the  use  made 
of  it,  in  the  decisions  of  the  New  York  courts,  in  their  efforts 
to  ingraft  upon  the  institutions  of  that  State  the  most  odious 
features  of  feudalism.  When  forced  to  hold  that  the  State  is 
the  reversioner  of  every  estate  in  fee,  and  that  no  feudal  ten- 
ure can  exist  between  one  person  and  another,  they  virtually 
declare  that  r€|^nlt  to  be  practically  unimportant,  upon  the 
ground,  as  they  argue,  that  rents  which  are  not  rents-service 
are  rents-charge ;  that  rents-charge,  like  rents-service,  are 
descendible  and  devisable;  therefore,  as  their  argument 
runs,  rents-charge  are  precisely  like  rents-service,  and  the 
owner  of  a  rent-charge  is  entitled  to  all  the  rights  and 
remedies  which  belonged  to  a  feudal  lord  in  the  middle 
ages. 
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Regarded  in  the  light  of  principle,  it  is  difficult  to  perceive 
how  a  rent-charge  can  be  made  a  hereditament  in  this  coun- 
try. Take  for  example,  a  case  precisely  like  Jemot  v.  Codey^ 
in  its  facts.  A.  owns  a  farm  in  fee,  and  borrows  of  B.  $1,000. 
He  enters  into  an  agreement  that  he  will  pay  B.  $70  a  year, 
he  and  his  heirs  and  assigns  forever.  Let  the  agreement 
stop  there,  and  there  would  be  only  an  executory  contract. 
B.  would  have  a  mere  chose  in  action,  to  be  enforced  like 
other  promises  to  pay,  and  which,  on  B.'s  death,  would  go 
to  his  executor  or  administrator,  and  would  not  descend  to  his 
heirs. 

Now,  supposing  there  is  added  to  that  promise  a  further 
agreement,  on  the  part  of  A.,  like  the  agreement  in  Jemot  v. 
Cooley^  that  if  A.  or  his  heirs  or  assigns  fail  to  pay  the  seventy 
dollars  yearly  w:hen  it  becomes  due,  B.,  or  his  heirs  or  assigns, 
may  enter  upon  the  land  and  distrain ;  and  for  want  of  chat- 
tel property  whereon  to  distrain,  "  may  enter  into  the  lands 
and  receive  the  profits  until  he  shall  be  satisfied  of  the 
arrears."  With  that  addition,  does  the  interest  of  B.  become 
a  hereditament,  which,  upon  his  death  intestate,  would 
descend  to  his  heirs  ? 

If  so,  it  could  only  be  upon  the  theory,  that  the  agreement 
to  allow  B.  to  enter  upon  the  premises  and  distrain,  or  to 
enter  and  take  the  profits,  was  in  B.  a  vested  right.  It  must 
have  been  upon  that  theory,  that  interests  of  that  kind  were 
called  hereditaments  in  England. 

However  operative  to  constitute  a  vested  right  such  agree- 
ment may  have  been  in  England,  there  are  insurmountable 
obstacles  to  it  here.  To  allow  it  such  operation,  would  be 
utterly  inconsistent  with  the  principles  e8ta];)lished  in  this 
country  to  regulate  individual  rights  of  property;  for  it 
would  subject  the  owner  to  be  deprived  thereof  without  due 
process  of  law ;  and,  indeed,  without  even  any  process  at  all. 
It  would  be  giving  to  one  man  a  vested  inheritable  right  to 
deprive  another  man  of  his  property.  The  most  that  could 
be  claimed  for  such  a  contract,  would  be,  that  it  might  oper- 
ate as  a  license,  until  revoked  ;  and  the  revocation  could  only 


INGORPOBBAL  HEBBDITAHENTS.  37 

Bubject  the  contracting  party  who  should  revoke,  to  damages 
for  a  breach  of  his  contract. 

Bat  thus  far,  we  have  looked  at  such  an  agreement  only  to 
the  extent  that  it  might  be  applied  to  the  party  who  made 
it.  To  constitute  it  a  hereditament,  it  must  be  held  to  affect 
the  rights  of  the  heirs  and  assignees  of  the  contracting  party 
to  an  indefinite  limit.  The  rights  of  property,  of  every  sue- 
ceeding  owner  of  the  estate  in  fee,  must  be  held  as  subordin- 
ated to  the  right  of  being  taken  and  appropriated  by  the 
heirs  and  assignees  of  the  other  party  to  the  contract.  This 
would  be  utterly  at  war  with  the  principles  of  individual 
rights  of  property  established  in  this  country, 

A  contract  provision  of  that  character  has  been  held  to 
vest  no  right  in  the  party  claiming  to  exercise  the  remedy, 
even  when  the  provision  was  inserted  in  a  lease  of  land  in 
favor  of  the  reversioner  against  his  tenant.    , 

Guild  «.  Rogers,  8  Barb.  502,  604 ;  Van  Bensselaer  v.  Snjder, 
18  N.  Y.  299. 

It  was  decided  to  be  no  more  than  a  conventional  remedy, 
which  the  legislature  had  a  right  to  abolish.  It  could  not, 
therefore,  be  construed  to  constitute  a  vested  rightj  without 
whicb  there  could  be  no  hereditament. 
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CHAPTER  III. 

WHAT  RIGHT  OF  PROPERTY  IN  LAND  IS  NECES- 
SARY TO  BE  IN  THE  ANCESTOR,  AT  THE  TIME 
OF  HIS  DEATH,  IN  ORDER  TO  DESCEND  TO  HIS 
HEIRS,  IN  CASE  OF  INTESTACY;  THE  COMMON 
LAW  RULE  AS  TO  THE  SEISIN  OF  THE  ANCES- 
TOR, AND  WHAT  IS  REALLY  MEANT  AND  RE- 
QUIRED IN  THAT  RESPECT ;  AUTHORITIES  COM- 
PARED AND  REVIEWED;  THE  LAW  IN  THAT 
RESPECT  IN  THIS  COUNTRY. 

Estates  in  fee^  of  which  the  ancestor  died  seised,  descend 
to  the  heirs  at  common  law.  No  other  estate  in  land  is  de- 
scendible, because,  in  no  other,  is  the  heir  embraced  in  the 
provisions  of  the  contract  which  created  the  estate.  It  is  not 
provided,  in  grants  or  leases  of  other  estates,  that  the  heirs 
may  en^oy  the  right  of  possession  after  the  death  of  the 
grantee  or  lessee.  Consequently,  in  other  estates,  the  heir 
has  no  claim  to  rights  of  succession,  according  to  the  rules 
of  the  common  law. 

The  debatable  question,  upon  this  branch  of  the  common 
law,  relates,  chiefly,  if  not  entirely,  to  the  character  of  the 
seisin,  or  right  in  and  to  the  fee,  which  the  ancestor  must 
have  at  the  time  of  his  death,  in  order  to  entitle  his  heir  to 
become  his  successor  in  the  estate.  At  common  law,  the 
ancestor  was  required  to  have  seisin  in  deed,  or  actual  seisin, 
because  seisin  of  that  character  was  formerly  required  to 
constitute  a  perfect  title ;  that  is,  to  make  a  person  a  party 
of  the  second  part  to  the  contract  of  grant  or  lease  which 
created  the  estate.  But  what  constitutes  actual  seisin,  within 
the  requirements  of  the  rule,  has  been  frequently  the  sub- 
ject of  discussion ;  and  has  undergone  some  apparent  changes 
during  the  progress  of  the  adjudications. 
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The  rale  of  actual  seisin,  or  seisin  in  deed,  construed  liter- 
ally, would  have  demanded  that  the  ancestor  should,  in  all 
cases,  have  died  in  the  actual  possession  of  the  premises.  lie 
must  not  only  have  had  title,  that  is,  have  become  the  party 
of  the  second  part  to  the  grant  or  lease,  by  which  the  estate 
liad  been  created,  by  being  the  original  grantee  or  lessee,  or 
by  becoming  the  successor  to  such  original  party,  by  descent, 
by  devise  or  by  assignment,  but  he  must  also  have  actually 
entered  upon  the  premises,  after  formally  becoming  such 
party,  in  the  manner  required  to  constitute  what  was  charac- 
terized as  seisin  in  deed.  The  reason  of  the  rule  was,  that 
no  person  could  acquire  a  perfect  and  complete  title  to  an 
estate  of  inheritance,  by  simply  becoming  the  nominal  party 
to  the  grant  or  lease  of  such  estate.  He  must  also  have  had 
actual  possession  of  the  premises,  or  must  have  conformed  to 
some  ceremony,  which  the  law  accepted  as  equivalent.  The 
conjunction  of  both  those  things  was  required  to  constitute 
a  perfect  or  complete  title  which  could  descend  to  heirs. 

8  Cruise  Dig.  850,  §  16 ;  2  Bl.  Com.  208 ;  4  Kent.  886 ;  Co. 
Litt.  lib.;  Litt  §  8. 

This  doctrine  of  the  common  law  will  be  more  readily 
understood,  by  a  reference  to  some  of  the  cases  where  the  rule 
of  seisin  has  been  practically  applied.  Thus  in  Jackson  v. 
HendAcks^  3  John.  Gases,  214,  it  was  held  that  a  life  estate 
prevented  seisin  in  the  heir;  and  that,  consequently,  the 
heir  failed  to  become  the  stock  of  descent.  The  facts  of  the 
case  were  as  follows :  A  married  woman  died  seised  of  the 
premises,  in  1775,  leaving  a  husband  and  two  sons  and  three 
daughters.  The  husband  remained  seised  as  tenant  by  the 
curtesy,  until  his  death  in  1798.  The  oldest  son  died  intes- 
tate in  1784.  'The  question  was,  whether  the  mother  or  the 
oldest  son  was  the  stock  of  descent ;  and  that  depended  upon 
whether  the  son  was  ever  seised  of  the  premises.  The  court 
decided  that  the  son  did  not  become  seised  by  reason  of  the 
life  estate  in  his  father;  and  that,  consequently,  the  mother 
was  last  seised,  and  was  the  person  from  whom  the  descent 
was  to  be  derived. 
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The  same  doctrine  has  been  applied  in  other  cases. 

See  Bates  v.  Shraeder,  18  John.  260 ;  Jackson  «.  HUton,  16  id. 
06. 

This  was  conceded  to  be  the  doctrine  of  the  common  law, 
in  Whitney  v.  Whitney,  14  Mass.  88.  In  that  case  a  tenant 
in  fee  devised  certain  real  estate  to  his  wife,  during  widow- 
hood, and  after  her  death  or  marriage,  to  his  several  children, 
as  though  no  devise  had  been  made ;  and  died,  leaving  sev- 
eral children.  After  his  death,  and  before  the  marriage  or 
death  of  the  widow,  one  of  the  sons  died  insolvent,  leaving 
an  only  son.  The  question  was,  whether  the  estate  which 
this  surviving  son  took  in  the  premises  was  subject  to  his 
father's  debts.  At  common  law,  that  question  depended 
upon  the  ulterior  question,  whether  the  surviving  son  took 
from  his  father,  or  from  his  grandfather,  as  the  stock  of 
descent.  It  was  decided  that  he  took  from  his  grandfather; 
that  his  father  was  never  seised,  because  of  the  existing  life 
estate  in  the  widow ;  and  that  the  lands,  at  common  law, 
were  not  subject  to  the  father's  debts.  They,  however,  held 
the  lands  subject  to  the  debts  by  reason  of  the  provision  of  a 
certain  statute. 

But  the  possession  of  a  tenant  for  less  than  a  freehold  estate, 
seems  never  to  have  been  regarded  as  an  obstacle  to  the 
seisin  of  the  owner  of  the  inheritance.  For,  in  such  case, 
as  it  is  said  in  Buahhy  v.  Diocon,  3  Barn.  &  Cress.  305,  per 
Bailey,  J,,  "  Where  there  is  a  tenant,  his  possession  becomes 
that  of  the  heir  immediately  on  the  death  of  the  ancestor." 

The  action  in  that  case  was  brought  to  recover  upon  a 
bond,  made  by  the  father  of  the  defendant,  upon  the  alleged 
ground  that  the  defendant  had  taken  the  estate  by  descent, 
as  the  heir  of  his  father,  and  therefore  had  assets  of  the 
father  which  were  subject  to  be  applied  in  payment  of  the 
bond.  The  defense  was  that  the  father  was  never  seised  of 
the  premises,  in  a  manner  to  pass  them  from  him  to  his  son 
by  descent.  It  appeared  that  at  the  time  the  father's  alleged 
right  accrued,  the  premises  were  occupied  by  a  tenant  from 
year  to  year,  and  continued  to  be  so  occupied  at  his  death ; 
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and  that  the  tenant  did  not  pay  rent  to  the  father,  but  to 
another  pereon  who  claimed  as  devisee.  It  was  the  fact  that 
the  tenant  paid  rent  to  another,  which  was  claimed  by  the 
defendant,  to  distinguish  the  case,  and  to  prevent  the  requisite 
seisin  in  the  father.  But  the  court  decided,  that  the  posses- 
sion of  the  tenant  from  year  to  year,  was  the  possession  of 
the  heir,  and  that  the  payment  of  rent  to  another  did  not 
affect  the  result  in  that  respect. 

Assuming  the  fact  to  be  true,  that  the  tenant  in  possession 
was  the  tenant  from  year  to  year  of  the  heir,  the  correctness 
of  the  conclusion  of  the  court  was  not,  and  could  not  be 
questioned.  But  supposing  the  tenant  in  possession  was 
actually  the  tenant  of  another  person,  who  claimed  to  hold 
by  an  adverse  title,  then  it  would  be  equally  clear,  that  the 
possession  of  the  tenant  was  not  the  possession  of  the  heir, 
and  the  decision  of  the  court  could  not  be  sustained.  So  that, 
although  the  law  of  the  case,  upon  the  facts  assumed  by  the 
court,  was  undeniably  correct,  it  will  be  diflScult  to  justify 
the  assumption  of  the  facts  from  any  thing  which  appears  in 
the  reported  case.  To  hold  that  a  tenant  in  possession  was 
the  tenant  of  the  claimant,  merely  because  he  was  in  posses- 
sion, when  the  fact  was  undeniable  that  he  was  the  tenant 
by  an  alleged  adverse  title,  would  be  deciding  that  there 
could  be  no  adverse  holding,  and  would,  therefore,  be 
obviously  absurd. 

But  while  it  was  the  general  rule  of  the  common  law,  as 
stated  in  Bushhy  v.  Dixon^  before  cited,  that  "  where  there 
is  no  one  in  possession  at  the  death  of  the  ancestor,  there 
must  be  an  actual  entry  by  the  heu*  to  give  him  the  seisin  in 
fact,"  yet  that  rule  was  not  literally  and  strictly  applied  and 
exacted.  It  was  said  by  Story,  J.,  in  Oreen  v.  Liter ^  8  Cranch. 
245,  that ''  it  has  been  supposed,  in  argument,  that  an  actual 
entry  under  title,  and  perception  of  esplees  were  necessary  to 
be  proved  in  order  to  show  an  actual  seisin.  But  this  is  far 
from  being  true,  even  at  the  common  law.  There  are  cases 
in  which  there  is  a  constructive  seisin  in  deed,  which  is  suffi- 
cient for  all  the  purposes  of  action  in  legal  intendment." 

6 
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And,  in  exemplification  of  his  construction  of  the  rule,  he 
cites  the  instance  of  land  held  by  a  tenant  for  years,  and 
the  case  put  by  Littleton,  of  the  man  who  had  several  par- 
cels of  land  in  the  same  town  or  county,  not  occupied  by 
any  adverse  holding,  and  enters  upon  one  lot  only,  in  the 
name  of  the  whole,  that  such  entry  constitutes  actual  seisin 
of  all  the  parcels. 

See  Litt.  §§  417,  418,  419. 

The  same  doctrine  has  been  proclaimed  in  New  York. 
An  example  is  to  be  found  in  Vanderheyden  v.  OrandcUl^  2 
Denio,  21,  where  it  is  said  by  the  court,  per  Beardsley,  J., 
that  "seisin  m  deed  is  sometimes  called  actual  seisin,  or 
seisin  in  fact^  for  each  expression  has  the  same  meaning ; 
and  it  exists  where  a  person  is  in  tlie  actual  possession  of  a 
freehold  estate  in  lands  or  tenements  corporeal.  This  seisin 
may  be  acquired  by  one  who  has  a  legal  right  to  such  an 
estate,  in  various  ways ;  as  by  an  entry  in  person,  or  by  an 
agent  or  guardian.  The  possession  of  a  lessee  for  years  is 
also,  for  this  purpose,  the  possession  of  the  owner  of  the  free- 
hold, so  that  one  who  has  a  reversion  or  remainder  in  fee, 
expectant  upon  the  determination  of  a  term  for  years,  is  in 
the  actual  seisin  of  his  estate." 

A  distinction  was  made,  in  regard  to  the  common  law 
requisition  of  seisin  to  constitute  the  stock  of  descent,  be- 
tween estates  taken  by  descent  and  estates  acquired  by  pur- 
chase ;  holding  that  a  person  who  acquires  by  purchase,  the 
reversion  or  remainder  in  fee,  expectant  on  a  freehold  estate, 
need  have  no  actual  seisin  to  constitute  him  a  stock  of 
descent,  while  a  person  taking  by  descent  must  have  actual 
seisin.  The  ground  upon  which  this  distinction  was  made 
to  rest,  was,  that  no  person  could  acquire  the  title  by  pur- 
chase without  livery  of  seisin.  Actuial  delivery  of  the  pos- 
session of  the  premises,  or  some  ceremony  accepted  in  the 
law  as  its  equivalent,' was  required  to  perfect  a  purchase. 
Acquisition  by  purchase  was,  therefore,  regarded  as  neces- 
sarily and  presumptively  attended  by  seisin ;  while  claiming 
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by  descent  was  not ;  and  required  additional  evidence  upon 
that  point. 

See  Watkins  on  Defscents,  13, 14,  21. 

The  purchaser  was  presumed  to  have  been  seised,  because 
he  could  not  have  become  a  purchaser  without  actual  seisin, 
or  without  some  ceremony  which  was  accepted  by  the  law 
as  actual  seisin ;  while  he  who  claimed  by  descent  had  no 
such  presumption  in  his  favor ;  and  additional  evidence  was 
required  upon  that  point  to  perfect  his  right  in  order  to  con- 
stitute him  the  stock  of  descent 

The  original  principle  of  the  common  law  doctrine  of  seisin, 
is  well  explained  in  the  opinion  of  the  court  in  Green  v. 
Liter ^  before  cited,. as  follows : 

''  It  i^  highly  probable  that  the  foundation  of  this  rule  was 
laid  in  the  earliest  rudiments  of  titles  at  the  common  law. 
It  is  well  known  that,  in  ancient  times,  no  deed  or  charter 
was  necessary  to  convey  a  fee  simple.  The  title,  the  full  and 
perfect  dominion,  was  conveyed  by  a  mere  livery  of  seisin  in 
the  presence  of  the  vicinage.  It  was  the  notoriety  of  this 
ceremony,  performed  in  the  presence  of  his  peers,  that  gave 
the  tenant  his  feudal  investiture  of  the  inheritance.  Deeds 
and  charters  of  feoifment  were  of  a  later  age ;  and  were  held 
not  to  convey  the  estate  itself,  but  only  to  evidence  the 
nature  of  the  conveyance.  The  solemn  act  of  livery  of  seisin 
was  absolutely  necessary  to  produce  a  perfect  title,  or,  as 
Fleta  calls  it,  juris  et  eeisina  conjunction^ 

This  distinction  was  recognized  in  Vanderheyden  v.  Cran- 
daU^  before  cited.  It  was  said :  "  It  is  a  well  known  rule  in 
the  law  of  descents,  that  a  reversion  or  remainder  in  fee, 
expectant  on  a  freehold  estate,  will  not,  during  the  continu- 
ance of  such  freehold  estate,  pass  by  descent  from  a  person 
in  whom  title  thereto  had  vested  by  descent^  as  a  new  stock 
of  inheritance,  unless  some  act  of  ownership,  which  the  law 
regards  as  equivalent  to  an  actual  seisin  of  a  present  estate 
of  inheritance,  had  been  exercised  by  the  owner,  over  such 
expectant  estate.    But  it  is  otherwise  where  the  future  estate 
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was  acquired  by  pwrchaae^  for  the  purchaser  becomes  a  new 
stock  of  descent,  and,  on  his  death,  the  estate  passes  directly 
to  his  heir  at  law.  This  distinction  is  entirely  settled  by 
authority,  and  it  will  be  found  to  reconcile  various  cases 
which  would  otherwise  seem  to  be  in  conflict  with  each 
other." 

The  same  point  was  again  elaborately  argued  before  the 
same  court  in  Van  Rensselaer  v.  Poucher^  5  Denio,  36,  with 
a  similar  decision  of  the  court  as  to  the  general  rule. 

In  the  case  last  cited,  a  point  seems  to  have  been  made  by 
counsel,  that  seisin  related  to  the  land,  independently  of  an 
estate  in  the  land.  The  court  answered  that  position,  by 
saying,  that,  "  seisin,  as  we  understand  the  term,  has  refer- 
ence to  the  estate^  and  not  to  the  thing  in  which  the  estate 
exists.  In  strictness,  therefore,  the  owner  of  land,  etc.,  is 
not  seised  of  the  land,  etc.,  but  only  of  an  estate  therein." 

While  it  is  evident  that  the  position  of  counsel  in  that 
case,  that  there  could  be  a  seisin  of  lands,  "  distinct  from, 
and  irrespective  of,  an  estate  in  such  lands,"  cannot  be  sus- 
tained, it  is  equally  clear  that  the  court  erred  as  widely  on 
the  other  side  of  the  question. 

It  is  true,  that,  "  in  strictness,  the  owner  of  the  land  is  not 
seised  of  the  land,  but  only  of  an  estate  therein ;  "  but  the 
livery  of  seisin  which  the  common  law  required  to  perfect 
the  investiture  of  the  estate,  related  to  the  land  itself.  It 
was  required  that  the  feoffee  should  be  put  in  actual  posses- 
sion of  the  premises  as  the  owner  of  the  estate.  It  was  not 
enough  that  he  was  formally  made  the  party  to  the  contract, 
which  created  the  estate.  Nor  was  it  sufficient,  that  he  was 
put  in  possession  of  the  premises,  irrespective  of  the  estate. 
The  possession  was  required  to  be  delivered  to  him  as  the 
owner,  and  in  the  name  of  the  owner  of  the  particular  estate 
intended  to  be  vested. 

4  Cruise  Dig.  OfO  et  Mg.;   Co.  Litt.  48  a. 

But  in  any  view,  it  ib  difficult  to  see  how  that  point  could 
have  had  any  material  bearing  upon  the  question  before  the 
court.    In  that  case,  the  vested  remainder  was  decided  to 
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have  come  to  the  ancestor  by  purchase,  and  he  was,  there- 
fore, the  stock  of  descent,  without  evidence  of  seisin,  beyond 
what  the  law  presumed,  from  the  fact  that  he  was  in  by  pur- 
chase. 

These  cases  were  expressly  sanctioned  by  the  Court  of 
Appeals,  in  W&addL  v.  Orandall^  1  N.  Y.  491.  It  was  said 
by  the  court,  per  Bbonson,  J.,  that,  "  one  who  has  a  vested 
remainder  in  fee  simple,  expectant  on  the  determination  of  a 
present  freehold  estate,  has  such  a  seisin  in  law,  when  the 
estate  was  acquired  by  purchase,  as  will  constitute  him  a 
Btirps  or  stock  of  descent." 

Proof  of  actual  seisin,  or  of  something  equivalent,  was 
necessary  to  be  made  only  in  cases  where  the  ancestor  acquired 
bis  claim  by  descent.  That  rule  did  not  embrace  titles  acquired 
by  purchase ;  and  the  reason  of  the  distinction  was,  as  before 
intimated,  to  be  found  in  that  rule  of  the  feudal  law  which 
required  actual  seisin,  or  something  equivalent,  to  complete 
or  perfect  title  in  an  individual,  whether  the  acquisition  was 
had  by  descent  or  purchase;  and,  in  case  of  purchase,  the 
seisin  was  presumed  ;  while,  in  case  of  descent,  it  was  not, 
and  remained  to  be,  in  some  way,  made  out  by  evidence. 

See  Co.  Litt.  266  a,  note  217 ;  id.  289  a ;  2  Bl.  Ck)m.  208.  note 
10 ;  Co.  Litt.  Ill  a ;  Watkins  on  Descents,  21. 

Thus,  in  Chitty's  Law  of  Descents,  49,  the  author  says  : 
"  The  law  requires  this  notoriety  of  possession,  as  evidence 
that  the  ancestor  had  that  property  in  himself,  which  is  now 
to  be  transmitted  to  his  heirs.  Formerly,  while  feuds  were 
precarious,  the  vassal,  on  the  descent  of  lands,  was  admitted 
into  the  lord's  court,  and  there  received  his  seisin,  in  the 
nature  of  a  renewal  of  his  ancestor's  grant,  in  the  presence 
of  the  feudal  peers,  till  at  length,  when  the  right  of  succes- 
sion became  indefeasible,  an  entry  or  other  notorious  pos- 
session was  admitted  as  equivalent  to  the  formal  grant  of 
seisin,  and  made  the  tenant  capable  of  transmitting  his 
estate  by  descent.  The  seisin,  therefore,  of  any  person  thus 
understood,  makes  him  the  root  or  stock  from  which  all 
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future  inheritance  by  right  of  blood   must  be  derived,  as 
briefly  expressed  in  Fleta's  maxim  seisina  facii  sUpit&mP 

Actual  seisin  and  livery  of  seisin  were  only  required  as  a 
part  of  the  evidence  of  title,  in  order  to  give  notoriety  to 
the  transaction  and  secure  a  perpetuation  of  e¥idence,  at  a 
tinle  when  transactions  between  individuals  were  not  evi- 
denced by  writing,  because  individuals  had  not  tlien  learned 
to  read  or  write.  That  rule  of  evidence  is  well  illustrated  in 
Green  v.  Liter ^  8  Cranch,  246,  before  cited.  It  is  said,  "  In 
like  manner,  if  a  man  have  a  title  of  entry  into  lands,  but 
dare  not  enter  for  fear  of  bodily  harm,  and  he  approach  as 
near  the  land  as  he  dare,  and  claim  the  land  as  his  own,  he 
hath  presently  by  such  claim,  a  possession  and  seisin  in  the 
lands,  as  well  as  if  he  had  entered  in  deed.  And  livery  within 
the  view  of  the  land  will,  under  such  circumstances,  give  the 
feoffee  a  seisin  in  deed  as  effectually  as  an  actual  entry. 
There  are,  therefore,  cases  in  which  the  law  gives  the  party 
a  constructive  seisin  in  deed.  They  are  founded  upon  this 
plain  reason,  that  either  the  claim  is  made  sufficiently  noto- 
rious by  an  actual  entry  into  part,  of  which  the  vicinage 
can  take  notice,  or  the  party  has  done  all  that,  under  the  cii> 
cumstances  of  the  case,  he  was  bound  to  do." 

The  entry  upon  the  land  was  required  merely  as  a  part  of 
the  evidence  of  the  contract  between  the  parties,  and,  under 
certain  circumstances,  the  ceremony  was  sufficiently  performed 
by  a  formal  delivery  in  sight  of  the  premises. 

It  follows,  therefore,  from  the  well  established  rules  of  the 
feudal  law,  that  the  doctrine  of  actual  seisin  was  not  strictly 
a  rule  in  the  law  of  descents,  but  was  only  a  rule  of  evidence 
in  the  law  of  conveyances.  To  become  the  stock  of  descent, 
it  was  necessary  only  to  die  holding  a  perfect  and  complete  . 
title  to  the  estate  of  inheritance.  So  long  as  actual  seisin, 
or  some  ceremony  accepted  by  the  law  as  equivalent,  was 
required  to  perfect  such  title,  so  long  actual  seisin  was 
required  to  constitute  the  stock  of  descent.  But  when  livery 
of  seisin  was  superseded  by  other  evidence,  so  that  a  person 
could  acquire  a  perfect  title  without  it,  then  actual  seisin 


SBISIK  OF  THE  ANCESTOB.  47 

ceased  to  have  any  practical  effect  in  determining  the  stock 
of  descent. 

In  that  view  of  the  subject,  it  may  be  safely  said,  that  the 
law  as  to  what  shall  constitute  a  person  the  stock  of  descent, 
has  undergone  no  material  change  from  the  common  law,  in 
this  country.  Whenever  a  person  died  having  a  perfect  and 
complete  title  to  an  estate  of  inheritance,  intestate,  he  was 
the  stock  of  descent ;  and  so  is  now  the  law  generally  in  this 
country.  The  change  has  been  in  dispensing  with  livery  of 
seisin,  as  a  necessary  part  of  the  evidence  to  prove  a  perfect 
title. 

This  proposition  will  be  readily  understood,  when  the  facts 
which  make  up  such  a  transaction  are  plainly  stated.  The 
estate  of  inheritance  is  the  result  of  a  grant  or  contract  of 
the  State.  The  party  of  the  second  part  to  such  contract 
has  a  perfect  title  to  the  estate.  Upon  his  decease,  intestate, 
he  has  become  the  stock  of  descent ;  that  is,  his  heirs  succeed 
him  as  parties  of  the  second  part  to  the  contract.  At  com- 
mon law,  formerly,  no  person  could  become  a  party,  without 
furnishing  evidence  that  his  claim  of  title  had  been  attended 
by  actual  entry  upon  the  premises,  or  by  some  act  equivalent 
thereto.  That  entry  or  possession  was  called  seisin.  Upon 
the  death  of  a  person,  supposed  to  have  been  such  party, 
when  the  question  arose  as  to  who  succeeded  to  him,  the 
first  question  was,  assuming  the  existence  of  the  estate  of 
inheritance,  whether  the  deceased  person  was  actually  the 
party  to  the  contract,  which  created  the  estate  at  the  time  of 
his  death.  If  his  claim  of  title  was  by  descent,  the  question 
was  whether  he  had  ever  been  seised.  If  he  had  been,  he 
became  the  stock  of  descent,  because  the  evidence  was  com- 
plete, that  he  was  the  real  party  to  the  grant  or  contract.  If 
he  had  not  been  seised,  he  did  not  become  the  stock  of  des- 
cent, because  he  was  not  completely  proved  to  have  been  the 
party  of  the  second  part  to  the  grant  or  contract.  It  is  thus 
evident,  that  seisin  was  necessary  only  to  the  acquisition  of 
title,  and  was  not  otherwise  pertinent  in  determining  the 
stock  and  line  of  descent. 
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The  consideration  allowed  to  actual  possession,  by  the 
feudal  law,  in  determining  the  rights  of  parties,  is  well  illus- 
trated in  the  case  of  disseisin.  In  Mr.  Butler's  note  to  Co. 
Litt.  239,  note  156,  it  is  stated  as  follows :  "  Thus,  if  A.  is 
disseised  bj  B.  while  the  possession  continues  in  6.  it  is  a 
mere  naked  possession^  unsuppoi*ted  by  any  right,  and  A.  may 
restore  his  possession,  and  put  a  total  end  to  the  possession 
of  B.  by  an  entry  on  the  lands  without  any  previous  action. 

"  If  B.  dies,  the  possession  descends  on  the  heir  by  act  of 
law.  In  this  case,  the  heir  comes  to  the  land  by  a  lawful 
title,  and  acquires,  in  the  eye  of  the  law,  an  appa/rent  right 
of  possession  f  which  is  so  far  good  against  the  person  dis- 
seised, that  he  has  lost  his  right  to  recover  the  possession  by 
entry,  and  can  only  recover  it  by  an  action  at  law." 

The  rights  which  the  law  concedes  to  a  party  by  reason  of 
his  actual  possession  of  premises,  have  been  much  abated 
from  the  rule  thus  stated,  but  actual  possession  still  holds  a 
prominent  place  as  evidence  of  title,  as  we  shall  show  when 
we  come  to  treat  of  titles  which  are  founded  upon  no  other 
evidence  than  such  as  the  law  infers  from  possession.  We 
have  referred  to  it  in  this  place,  merely  to  show  the  consid- 
eration which  the  feudal  law  attached  to  actual  possession  as 
one  of  the  evidences  of  title,  and  thus  to  aid  in  demon- 
strating the  character  of  the  doctrine  of  seisin,  as  it  is  asso- 
ciated with  the  common  law  rule  of  descents. 

It  would  seem  to  follow  as  a  matter  of  course,  that 
wherever  and  whenever  livery  of  seisin  ceased  to  be  neces- 
sary to  constitute  a  perfect  title  of  an  estate  of  inheritance, 
actual  seisin,  or  its  legal  equivalent,  must  have  ceased  to  be 
regarded  as  requisite  to  constitute  the  stock  of  descent.  And 
so  it  has  been  generally  regarded  in  this  country  at  least. 
In  Thompson  and  Wife  v.  Sandford^  13  Geo.  238,  it  was 
held  that  the  feudal  maxim  seisina  facit  stipitem  was  not 
in  force  in  that  State ;  and  that  consequently,  "  any  estate, 
held  by  any  title,  legal  or  equitable,  without  actual  seisin^ 
will  descend  to  the  heirs  of  the  owners."  And  it  was  further 
remarked  of  the  feudal  law,  in  that  respect,  that  "  the  rule, 
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from  the  beginning  and  np  to  this  moment,  could  h^^e  no 
application  here,  because  wholly  unsuited  to  the  condition 
of  things  in  this  State.  The  reason  of  the  rule  also  has 
ceased,  and  therefore  it  has  ceased.  If  the  reason  for  it  is 
found  in  the  necessity  of  evidence  to  the  vicinage  of  the 
ownership  of  lands,  the  reason  ceases,  because  our  registry 
acts  furnish  more  abundant  evidence  of  ownership  than  seisin 
could  possibly  do."  And  it  was  further  said,  that  the  statute 
had  fixed  tho  root  of  descent,  so  that  "  any  one  departing 
life,  and  at  death  holding  real  property,  is  the  root  of  descent." 
In  New  York,  it  was  provided  by  statute  in  1786,  "  that 
where  any  person  shall  die  seised  of  any  lands,  tenements  or 
hereditaments,  without  devising  the  same  in  due  form  of 
law,"  the  inheritance  should  descend  in  a- certain  manner 
there  specified. 

See  1  R.  L.  52,  g  8.  , 

That  provision  was  held  not  to  change  the  common  law 
rule  of  seisin. 

In  the  Revised  Statutes  of  New  York,  it  is  provided,  that 
"  the  real  estate  of  every  person  who  shall  die  without  devis- 
ing the  same,  shall  descend,"  in  a  certain  manner  there 
prescribed. 

1  R.  S.  751,  §  1. 

And  in  section  27  of  the  same  chapter,  the  term  real  estate 
is  defined  "  to  include  every  estate,  interest  and  right,  legal 
and  equitable,  in  lands,  tenements  and  hereditaments,  except 
such  as  are  determined  or  extinguished  by  the  death  of  an 
intestate,  seised  or  possessed  thereof,  or  in  any  manner  en- 
titled thereto,  and  except  leases  for  years,  and  estates  for  the 
life  of  another  person." 

So  far  as  the  question  of  seisin  is  concerned,  there  was 
nothing  in  either  statute  to  change  the  common  law  rule. 
That  was  changed  by  another  provision,  as  follows :  "  The 
mode  of  conveying  lands  by  feoffment  with  livery  of  seisin 
is  abolished." 

1  R.  S.  788,  §  186. 

7 
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In  HiUJumae  v.  Chester^  3  Day,  166,*  it  was  held  that  "  the 
maxim  seisina  facit  stipitem  had  never  been  adopted  in 
Connecticut. 

In  most,  if  not  all  the  other  States,  that  maxim  was  either 
never  adopted,  or  has  been  disused  ;  and  the  heir  now  takes 
all  estates  of  inheritance  which  the  ancestor  owned  at  the 
time  of  his  death,  not  disposed  of  by  devise. 

In  the  case  of  Fairfaxes  Devisees  v.  Hwriter^s  Lessee^  2 
Peters,  627,  the  court  declared  the  doctrine  that,  "  even  if 
there  had  been  no  acts  of  ownership  proved,  we  should  have 
been  of  opinion  that,  as  there  was  no  adverse  possession,  and 
the  land  was  waste  and  unappropriated,  the  legal  seisin  must 
be,  upon  principle,  considered  as  passing  with  the  title." 

See,  also,  Williams  o.  Amorj,  14  Mass.  20. 

Wherever  livery  of  seisin  has  been  dispensed  with,  as  part 
of  the  evidence  necessary  to  prove  a  complete  investment  of 
title,  there  is  no  ground  for  any  distinction  in  that  respect 
between  an  acquisition  of  title  by  descent  and  acquisition  by 
purchase.  Any  person  who  dies,  while  he  is  the  owner  of 
an  estate  of  inheritance,  becomes  the  stock  of  descent ;  and 
possession,  or  any  of  the  ceremonies  substituted  therefor, 
under  the  name  of  livery  of  seisin,  are  not  a  necessary  part 
of  the  evidence  to  prove  the  title,  except  in  those  cases 
where  possession  under  claim  of  title  is  relied  upon  to  con- 
stitute the  evidence. 

While  the  law,  as  to  what  shall  be  necessary  to  constitute 
a  perfect  title,  has  been  changed,  by  omitting  livery  of  seisin, 
the  common  law  rule,  touching  the  stock  of  descent,  has  not 
been  materially  changed  in  this  country.  It  was  sufficient 
at  common  law,  and  is  now  sufficient,  to  constitute  a  person 
the  stock  of  descent,  so  as  to  entitle  his  heirs  to  become  his 
successors,  that  he  was  the  owner  of  the  estate  of  inheritance 
at  the  time  of  his  death. 

The  rule  has  been  changed  in  England  by  the  statute  of 
3  and  4  Wm.  4,  eh.  106.  That  statute  has  so  changed  the 
rule  there,  that  it  is  not  enough  that  a  person  owned,  he 
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must  also  have  come  to  that  ownership  by  purchase  and  not 
by  descent. 

The  provision  of  the  statute  is,  that,  "in  every  case 
descent  shall  be  traced  from  the  purchaser;  and  to  the  intent 
that  the  pedigree  may  never  be  carried  further  back  than  the 
circumstances  of  the  case  and  the  nature  of  the  title  shall 
require,  the  person  last  entitled  to  the  land  shall  be  consid- 
ered to  have  been  the  purchaser  thereof,  unless  it  shall  be 
proved  that  he  inherited  the  same ;  in  which  case  the  per- 
son from  .whom  he  inherited  the  same  shall  be  considered  to 
have  been  the  purchaser,  unless  it  be  proved  that  he  inherited 
the  same ;  and,  in  like  manner,  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited,  shall,  in 
every  case,  be  considered  to  have  been  the  purchaser,  unless 
it  shall  be  proved  that  he  inherited  the  same." 

The  English  statute  is  unimportant  to  lawyers  in  this 
country, 'except  to  show  how  far  English  decisions,  under 
that  statute,  are  applicable  to  the  laws  of  this  country,  and 
how  far  they  are  inapplicable,  upon  this  point. 

In  the  feudal  law,  the  descent  commences  from  the  original 
grantee  or  lessee.  He  is  the  original  party  of  the  second 
part ;  and  in  seeking  for  the  heirs  who  are  to  succeed,  they 
must  be  counted  from  him,  for  the  obligations  of  the  con- 
tract are  to  him  and'his  heirs'.  No  one  else  is  a  nominee  of 
the  contract.  The  feudal  law  did  not  anticipate  any  inter- 
ruption to  that  order  of  succession  by  alienation,  for  aliena- 
tion was  not  permitted  by  the  feudal  law.  When,  therefore, 
alienation  came  to  be  allowed,  the  law  was  forced  to  a 
change  in  that  respect,  namely,  to  regard  the  purchaser,  in 
regard  to  the  matter  of  descent,  as  the  original  grantee,  or 
party  of  the  second  part  who  made  the  contract.  The  pur- 
chaser became  the  stock  of  descent,  in  the  place  of  the  orig- 
inal lessee.  Thus  Blackstone  says :  "  What  we  call  purchase, 
perqtmiiiOj  the  feudists  called  conquesto^  conqucBsi/us^  or  conr 
quisitio ;  both  denoting  any  means  of  acquiring  an  estate 
out  of  the  common  course  of  inheritance." 
2  Bl.  243. 
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This  feadal  distinction  is  farther  described  by  the  same 
author,  as  follows :  "  The  difference,  in  effect,  between  the 
acquisition  of  an  estate  by  descent  and  by  purchase,  consists 
principally  in  these  two  points :  1.  That  by  purchase  the 
estate  acquires  a  new  inheritable  quality,  and  is  descendible 
to  the  owner's  blood  in  general,  and  not  the  blood  only  of 
some  particular  ancestor.  For  when  a  man  takes  an  estate 
by  purchase,  he  takes  it  not  ut  feuduTn,  patemv/ffi  or  mater- 
num,  which  would  descend  only  to  the  heirs  by  the  father's 
or  the  mother's  side ;  but  he  takes  it  ut  feudum  cmUquuTn^ 
as  a  feud  of  indefinite  antiquity,  whereby  it  becomes  inher- 
itable to  his  heirs  generally,  first  of  the  paternal,  and  then  of  * 
the  maternal  line." 

It  would  seem  as  though  the  provisions  of  the  English 
statute  referred  to,  sought  to  simplify  the  question  of  fixing 
upon  the  stock  of  descent,  by  excluding  any  possibility  of 
being  obliged  to  trace  the  line  of  succession  back  to  the 
original  source,  in  order  to  determine  the  starting  point; 
and,  also,  from  being  obliged  to  go  back  so  far  as  to  put  the 
question  beyond  readily  accessible  evidence.  Hence  the  last 
purchaser  was  fixed  as  the  stock  of  descent.  He  is  made,  in 
effect,  90  far  as  the  line  of  inheritance  is  concerned,  the  orig- 
inal grantee  or  lessee ;  —  as  the  party  who  made  the  con- 
tract with  the  oiiiginal  grantor  or  lessor. '  The  entailment  of 
estates  is  so  limited  in  this  country,  that  we  have  never  yet 
felt,  and  probably  never  shall  feel,  the  necessity  of  adopting 
the  rule  of  the  English  statute  in  this  respect.  Every  alien- 
ation here  undoubtedly  constitutes  the  purchaser  a  new  stock 
of  descent,  as  the  law  now  exists.  So  far,  the  English  rule 
and  ours  are  alike.  But  here  the  purchaser  does  not  con- 
tinue to  be  the  stock  of  descent,  until  his  descendants  shall 
alienate,  but  only  until  his  descendants  shall  succeed  to  his 
right,  and  die  seised  and  intestate,  when  they  in  turn  become 
the  stock  of  descent  in  his  place.  This  seems  to  be  the  only 
point  of  difference  between  the  law  of  the  two  countries 
touching  this  point. 
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In  conclnsion,  upon  this  point,  it  may  bo  said,  that  when 
estates  in  fee  first  became  hereditary,  it  was  the  invariable 
rale,  that  no  one  could  succeed  thereto  as  heir  unless  he  could 
trace  his  descent  back  lineally  to  the  first  grantee  of  the  fee. 

2  Bl.  Com.  220,  221. 

The  grant  or  lease  was  to  the  grantee  or  lessee  and  his 
heirs,  and  the  feudal  law  recognized  no  one  as  an  heir,  except 
he  could  show  that  he  was  a  lineal  descendant.  By  the  very 
terms  of  the  contract,  therefore,  no  one  else  could  take  the 
estate,  because  none  other  were  named  as  parties  to  the  grant. 
'  This  rule  has  been  so  far  relaxed  in  England,  that  it  is  no 
longer  necessary  to  trace  one's  origin  back  to  the  original 
grantee.  It  is  only  necessary  to  start  from  the  last  owner 
.  of  the  fee  who  became  such  by  purchase. 

In  this  country,  there  has  been  a  still  greater  relaxation 
of  the  feudal  custom,  and  as  a  general  rule,  it  is  necessary 
to  go  no  further  back  than  to  find  who  the  last  owner  in  fop 
was,  in  order  to  ascertain  the  point  to  start  from. 

To  this  general  rule  there  are,  however,  some  exceptions, 
in  those  cases  where  the  intestate  leaves  no  lineal  descend- 
ants. Thus  in  New  York,  where  the  intestate  has  no  lawful 
descendants,  but  leaves  a  father,  the  estate  goes  to  the  father, 
unless  the  inheritance  came  to  the  intestate  on  the  part  of 
his  moUier,  and  she  be  living. 

1  B.  S.  751,  §  6. 

A  similar  discrimination  is  made  in  certain  cases  in  favor 
of  the  collateral  kindred  of  the  father  and  mother,  according 
as  the  inheritance  shall  have  come  on  the  part  of  the  one  or 
the  other. 

IBS.  768,  §  12. 

This  principle  of  continuing  the  inheritance  in  the  blood 
of  the  family  from  whom  it  was  originally  derived,  prevails 
to  a  limited  extent  in  some  other  States. 

Gardner  v.  CoHins,  2  Peters,  58 ;  Hyatt  v.  Pugsley,  83  Barb. 
873 ;  Valentine  v.  WetheriH,  31  id.  655. 
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One  who  takes  in  fee  by  devise,  takes  as  a  purchaser  and 
becomes  the  stock  of  descent.  Thus  in  Pennsylvania,  where 
there  was  a  devise  of  the.  inheritance  to  the  widow,  and  by 
her  a  devise  in  fee  to  her  children,  who  died  intestate,  and 
without  issne,  the  inheritance  was  held  to  descend  froYn  them 
to  their  next  collateral  relatives  on  their  mother's  side,  to  the 
exclusion  of  the  next  collateral  relatives  on  the  father's  side. 

Walker  «.  Dunsliee,  88  PenzL  St  4dO. 
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CHAPTER  IV- 

REMAINDERS,  WHEN  SO  VESTED  AS  TO  CONSTI- 
TUTE  THE  REMAINDERMAN  THE  STOCK  OF 
DESCENT,  AND  WHEN  NOT;  THE  ONE  CLASS 
DISTINGUISHED  AS  VESTED,  AND  THE  OTHER  AS 
CONTINGENT  REMAINDERS;  DISTINCTIONS  BE- 
TWEEN THE  TWO  CLASSES,  AND  THE  RULES 
WHEREBY  TO  DETERMINE  THE  ONE  CLASS  FROM 
THE  OTHER;  THE  REPORTED  DECISIONS  GEN- 
ERALLY  EXAMINED  AND  REVIEWED. 

SECTION  I. 

Genebal  yikw  of  the  subject. 

.   SECTION  n. 

Cases  where  the  remainder  is  held  to  have  vested  docbdiatelt  on  the 

DEATH   OF  the  TESTATOR,  SO  AS   TO   CONSTITUTE  THE  REMAINDERMAN   THE 
STOCK  OF  DESCENT,  IN  CASE  OF  HIS  DEATH  INTESTATE. 

gECTION  in. 

Gases  where  the  remainder  was  held  not  to  vest  on  the  death  of  the 
testator,  so  as  to  constitute  the  remainderman  the  stock  of  descent; 
but  was  held  to  be  postponed  to  a  later  period. 

SECTION  IV. 

Oases  where  there  is  a  temporary  trust,  express  or  implied,  connected 

WITH  THE  INTEREST  IN  REMAINDER. 

SECTION  L 

GENEEAL    VIKW    OF  THE  STTBJEOT. 

Although  it  is  the  generally  accepted  rule,  in  this  country, 
as  shown  in  the  preceding  chapter,  that  it  is  enough  to  con- 
stitute ti  person  the  stock  of  descent,  that  he  was  the  owner 
of  an  estate  of  inheritance  at  the  time  of  his  death,  and  died 
intestate,  difficulties  sometimes  arise  in  determining  what 
interest  a  man  must  have  had  in  the  estate,  at  his  death,  in 
order  to  be  regarded  in  the  law  as  the  owner.     What  consti- 
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tntes  such  ownership?  "When  the  facts  are  conceded  or 
proved,  the  legal  qtl^tion  is,  was  the  deceased,  at  the  'time 
of  his  death,  the  party  of  the  second  part  to  the  grant  or  con- 
tract of  lease  which  constitutes  the  estate  of  inheritance? 

This  class  of  cases  grows  out  of  transfers  like  this :  When 
the  owner  of  an  estate  of  inheritance  conveys  by  deed,  or  by 
will  devises  his  estate  to  one  for  life,  and  after  that  to  others, 
the  part  disposed  of  after  the  expiration  of  the  life-tenancy 
is  called  a  remainder.  For  the  definition  of  the  term  remain- 
der, and  the  interest  denoted  by  it,  see  Bingham  on  Beal 
Estate,  pages  40  to  42. 

The  firequent  and  perplexing  questions  arising  in  case  of 
remainders,  in  connection  with  the  rights  of  descent,  are 
those  which  depend,  in  some  way,  upon  a  specified  contin- 
gency, or  condition,  or  upon  different  contingencies  or  condi- 
tions. Where  there  is  no  condition  or  qualification  named 
in  the  deed  or  will,  the  remainder  is  regarded  as  vested  in 
the  person  named  to  take  it ;  and  he  becomes  so  far  the 
owner  of  the  estate,  as  soon  as  the  time  of  vesting  arrives,  — 
usually  the  death  of  the  testator, —  that,  if  he  should  die 
intestate,  the  estate  would  descend  to  his  heirs ;  although  the 
time  when  he  was  to  be  entitled  tonthe  possession,  did  not 
arrive  before  his  death.  And  the  remainderman,  in  such 
case,  has  also  an  interest  which  he  may  dispose  of  by  deed  or 
will  before  his  right  to  immediate  possession  arrives.  Such 
an  interest  is  known  as  one  which  is  assignable,  devisable 
and  descendible.  So  far  there  is  but  little,  if  any  thing, 
which  can  perplex  the  lawyers  or  the  courts. 

It  is  only  when  to  the  remainder  there  are  attached  condi- 
tions to  be  performed,  as  conditions  precedent,  or  events 
named,  which  are  to  happen,  or  fail  to  happen,  as  precedent 
incidents,  that  the  skill  of  the  lawyer  and  the  discriminating 
conclusions  of  courts  are  necessary  to  be  invoked  to  deter- 
mine the  rights  of  contending  parties. 

But  the  exigencies  of  such  events  can  hardly  be  considered 
to  require  the  very  numerous  and  complex  classifications  and 
distinctions,  made  by  Mr.  Feame,  and  the  writers  of  that 
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class,  in  r^ard  to  contingent  remainders.  So  far  as  the 
question  now  under  examination  is  concerned,  fortunately, 
it  seems  to  demand,  in  this  country,  but  a  small  share  of 
that  Terj  nice  learning,  and  the  great  variety  of  ideal  dis- 
tinction, presented  in  Mr.  Feame's  treatise.  It  will  be 
seen,  that  the  authorities,  in  thi6  country,  at  least,  have 
circumscribed  the  discriminations  to  a  much  narrower  limit 
than  is  prescribed  by  that  author,  and  that  they  require 
classifications  much  less  numerous  and  difficult  of  practical 
application. 

The  classification  of  remainders  into  vested  and  contin* 
gent,  is  all  the  classification  which  the  subject  now  under 
consideration  demands.  Whatever  else  of  classification  is 
worth  preserving,  will  receive  the  proper  attention  when  we 
treat  upon  the  creation  of  remainders,  by  deed  or  devise. 
For  the  ptfrposes  here  under  examination,  it  is  only  necessary 
to  be  understood,  that  remainders  are  either  vested  or  con- 
tingent; and  that  a  vested  remainder  is  that  part  of  an 
estate  bestowed  upon  one  person,  to  take  effect  in  possession, 
at  the  close  of  the  interest  of  another  person,  with  no  con- 
tingent provision,  condition  or  event,  intermediate,  which 
can  possibly  defeat  the  rights  of  the  remainderman.  In  con- 
sidering the  distinction,  in  this  respect,  it  may  be  truly  said, 
that  a  remainder  is  properly  contingent,  when  the  person 
named  to  take  it  may  possibly  bo  defeated  in  his  right  of 
property,  by  some  event  designated  and  provided  to  have  that 
effect ;  or  when  the  person  who  is  to  take,  depends  upon 
some  contingent  event. 

Semainders  are  also  sometimes  erroneously  characterized 
as  contingent,  merely  because  the  particular  time  of  posses- 
sion or  enjoyment  is  made  to  depend  upon  contingent  events, 
although  the  possession  or  enjoyment  is  made  certain  in  the 
end  to  the  person  named,  his  heirs,  devisees  or  grantees.  It 
will  be  found,  that  many  of  the  questions  under  this  point 
have  arisen  from  confounding  these  two  classes  of  contingen- 
cies ;  or,  rather,  from  the  difficulty  of  distinguishing  between 
them. 

8 
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It  will  be  seen  at  once,  that  they  differ  in  this  at  least. 
In  the  one  class,  there  is  no  contingency  as  to  the  person 
who  is  to  take,  but  only  as  to  the  time  when  the  person  desig- 
nated is  to  enjoy  or  possess.  In  the  other,  the  contingency 
relates  to  the  person  who  is  to  take,  and  may  be  fixed  and 
certain  as  to  the  time  when  some  one  is  to  take. 

It  should  be  borne  in  mind,  that,  in  order  to  constitute  a 
vested  remainder,  it  is  not  nece^ary  that  the  party  named 
to  take  the  remainder  shall  be  certain  ever  to  enjoy  the  pos- 
session of  the  premises.  For  example,  an  estate  may  be  con- 
veyed to  one  for  life,  remainder  to  another. in  fee.  The 
grantee  in  fee  has  a  vested  remainder,  because  his  right  of 
immediate  possession  is  certain,  on  the  termination  of  the 
term  for  life.  But  he  may  die  before  that  time  arrives,  in 
which  case  his  right  would  never  come  to  be  a  present  inter- 
est in  possession,  during  his  lifetime.  But  yet  he  would  have 
a  right,  which  wQuld  descend  to  his  heirs,  in  case  he  died 
intestate,  and  if  he  failed  to  get  possession,  his  grantee,  or 
devisee,  or  heir  at  law,  succeeding  to  his  right  of  property, 
would  in  time  come  to  the  possession  or  enjoyment  of  the 
premises. 

While  there  is  no  dispute  what  the  distinction  is,  between 
vested  and  contingent  remainders,  it  is  frequently  a  matter 
of  no  little  difficulty  to  determine  from  the  facts  of  a  particu- 
lar case,  whether  the  one  or  the  other  exists.  Nor  is  it  an 
easy  matter  to  lay  down  arbitrary  rules,  whereby  the  true 
distinction  can  be  ascertained.  There  is  but  one  rule  of  that 
character,  which  can  be  .said  to  have  universal  application  ; 
and  that  is,  that  the  intention  of  the  party  creating  the 
remainder,  must  govern  the  construction  of  the  instrument ; 
and  that  intention  must  be  deduced  from  the  manifestations 
of  the  whole  instrument  taken  together.  There  are  some 
incidental  rules  which,  in  some  cases,  are  useful  as  auxiliary 
to  the  deduction  of  the  intention ;  but  it  is  hardly  safe  to 
assume  that  they  are  universally  applicable.  The  most  re- 
liable knowledge  concerning  the  subject  within  the  reach  of 
the  lawyer,  short  of  actual  practice  must  be  obtained  from  the 
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reported  decisioiiB,  which  are  numerouB,  and  present  facts 
and  circnmstfuices,  with  decisions  thereon,  in  almost  every 
conceivable  form  and  variety.  By  making  himself  familiar 
with  the  dedaction  of  the  intention  which  others  have  made, 
in  different  cases,  and  the  reasons  given  therefor,  the  lawyer 
can  approximate  toward  that  practical  wisdom  which  can  be 
gained  most  perfectly  by  actnal  practice. 

In  accordance  with  that  view  of  the  questions  which  arise 
nnder  this  branch  of  the  law,  we  ptopose  to  examine  the 
subject  in  the  manner  indicated,  and  to  present  the  leading 
cases,  as  fully  as  seems  required  to  put  the  reader  in  posses- 
sion of  what  is  necessary  to  understand  them,  and  to  under- 
stand the  rules  and  principles  there  stated  and  applied. 

SECTION  n. 

Cases  whsbb  the  semaindeb  is  held  to  have  vested  im- 
mediately OK  tee  death  of  the  testatob,  bo  as  to  gon- 
srrnJTB  the  bemaindebmak  the  stock  of  descent  m  case 

OF  HIS  DEATH   INTESTATE.  * 

As  before  remarked,  it  will  be  found  impracticable  to  lay 
down  arbitraiy  rules,  whereby  to  determine  when  the  remain- 
der  vests  and  when  it  does  not,  except  the  general  rule  which 
embraces  all  cases,  that  the  intention  of  the  assignor  or  testa- 
tor must  control.  The  business  of  the  lawyer  and  of  the 
courts  is  confined  to  the  ascertaining  and  determining  what 
the  intention  was.  The  rules  contrived  as  auxiliary  to  that 
end,  although,  perhaps,  not  applicable  and  safe  to  be  trusted 
in  all  cases,  are  yet  of  great  importance,  in  aiding  in  this 
sometimes  one  of  the  most  difficult  undertakings  which  can 
devolve  upon  the  lawyer  or  upon  a  court. .  In  learning  what 
those  auxiliary  rules  are,  and  when  and  how  they  may  be 
properly  invoked  and  applied,  it  seems  to  be  the  safest,  if 
not  the  most  profitable  course  to  pursue,  to  study  the  leading 
cases  upon  this  subject,  and  learn  what  judges  have  said 
of  the  cases  before  them.  Fortunately  for  that  purpose,  the 
reported  decisions  are  numerous,  and  various  in  facts  and 
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circnmBtances.  They  are  also  replete  with  the  learning  and 
wisdom  of  some  of  the  best  legal  minds  both  of  this  conntiy 
and  of  England. 

In  Jone%  v.  Roe^  8  T.  R,  87,  which  was  qectment  for  a 
house  and  garden,  the  facts  were  as  fbllow : 

John  Lockyer,  being  seised  in  fee,  made  his  will  in  1734. 
After  charging  all  his  lands  with  certain  annuities,  he  de- 
vised the  same  to  his  brother  Thomas,  until  his  brother's  son 
John,  or  any  other  of  his  younger  sons,  should  att&in  the 
age  of  twenty-one  years,  whichever  should  first  happen ;  and 
in  case  his  brother  should  have  only  one  son,  then  until  such 
only  son  should  attain  twenty-one  years.  And  when  any 
such  son  of  his  brother  should  attain  twenty-one  years,  then 
to  that  son  and  his  heirs  forever.  And  in  case  his  brother 
Thomas  had  no  son,  that  should  live  to  that  age,  then  to  said 
brother  and  his  heirs  forever. 

The  testator  died  in  1734,  leaving  his  brother  Thomas  and 
two  sons  of  Thomas  living.  One  of  the  sons  only,  John  T. 
Lockyer,  lived  to  be  twenty-one.  He  married,  and,  on  the 
26th  of  September,  1799,  made  his  will,  devising  all  his 
estate  to  his  wife  in  fee,  and  died  in  March,  1765,  his  father, 
Thomas  Lockyer,  being  then  alive.  Thomas  Lockyer  en- 
tered into  possession  of  the  lands  inmiediately  upon  the  death 
of  the  original  testator,  and  continued  in  possession  until  his 
death, 'in  1785,  when  the  defendants  obtained  possession. 
The  question  was  whether  the  widow  of  J*  T.  Lockyer  took 
the  estate  by  the  will  of  her  husband,  or  whether  it  passed  to 
the  heirs. 

The  interest  of  the  husband  was  held  to  be  devisable  and 
to  have  passed  to  his  wife  by  his  will. 

In  that  case,  the  person  who  was  to  take  was  made  certain, 
not,  as  it  happened,  at  the  death  of  the  testator,  but  as  soon  as 
J.  T.  Lockyer  became  twenty-one.  In  one  sense,  the  case  is 
a  departure  from  the  class  of  cases  which  this  section  is  de- 
signed to  embrace.  The  remainder  did  not  vest  immediately 
on  the  death  of  the  testator.  But  it  might  have  vested  at 
his  death,  had  he  lived  until  the  son  of  his  brother  became 
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twenty-one.  The  principal  reason,  however,  for  inserting 
the  case  here  is,  that  it  was  among  the  first  cases  reported, 
wherein  the  question  of  the  devisability  of  a  remainder  was 
the  subject  of  judicial  decision. 

The  second  testator,  J.  T.  Lockyer,  having  attained  the 
age  of  twenty-one  years,  and  being  the  only  son  of  Thomas 
Lockyer  then  living,  came  within  the  contingency  of- the 
first  will  in  question  in  the  case,  and  was,  therefore,  the  fixed 
devisee  in  remainder  of  the  premises.  There  was  no  farther 
contingency  that  could  disturb  his  right  of  succession,  as  the 
tenant  of  the  estate  of  inheritance. 

Although  the  case  may  be  regarded  as  a  leading  one,  be-* 
cause  it  wa3  assumed  to  be  a  final  decision  of  an  important 
point,  it  was  really  made  upon  the  authority  of  two  cases, 
namely,  Selwyn  v.  Sdwyn^  2  Burr.  1131,  and  Moore  v.  Haw- 
hins,  which  does  not  appear  to  have  been  reported. 

In  Selwyn  v.  Sdioyny  there  was  a  deed  of  bargain  and  sale 
executed  by  John  Selwyn,  senior,  and  John  Selwyn,  junior, 
to  a  person  named,  whereby  a  common  recovery  was  to  be 
had,  and  the  recoverors  were  to  stand  seized,  to  the  use  of 
the  said  John  Selwyn,  senior,  for  life,  with  power  to  lease 
for  twenty-one  years ;  remainder  to  the  use  of  the  said  John 
Selwyn,  junior,  his  heirs  and  assigns  forever. 

The  deed  of  bargain  and  sale  was  made  in  April,  1751, 
and  in  June,  immediately  thereafter,  the  younger  Selwyn 
made  his  will,  devising  all  his  real  estate  to  his  father,  the 
senior  Selwyn,  and  died.  The  question  was,  whether  the 
lands  comprised  in  the  deed  passed  by  the  will ;  and  it  was 
held  they  passed. 

The  case  came  before  the  court  from  the  chancellor  for 
•  instructions,  and,  in  accordance  with  custom,  the  court  gave 
no  reasons  for  the  decision. 

At  this  day,  there  would  have  been  no  serious  ques- 
tion of  that  kind.  No  doubt,  that,  by  the  plain  terms  of 
the  deed  of  bargain  and  sale,  the  junior  Selwyn  took  a 
vested  interest  in  remainder.  There  was  no  contingency 
about  it. 
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The  Bemor  Selwyn  was  vested  with  the  use  of  the  premi- 
ses during  his  life,  with  the  right  to  lease  for  a  term  not 
exceeding  twenty-one  years,  and  the  junior  Selwyn  was 
vested  with  the  remainder.  It  was  in  effect  like  the  ordinary 
conveyance  of  lands  to  A.  for  life,  remainder  in  fee  to  B. 

The  case  of  Jones  v.  Roe  was  first  decided  before  the  com- 
mon pleas,  and  is  reported.  1  H.  Bl.  R.  30. 

The  syllabus  of  the  case  in  each  report  is,  '*  a  possibility 
coupled  with  an  interest  is  devisable." 

And  that  case  has  been  ever  since,  and  is  still,  cited  as 
authority  for  holding  that  a  contingent  remainder  and  a  con- 
tingent interest  of  any  kind  is  descendible,  devisable  and 
assignable.  There  are  a  few  cases  where  that  doctrine  has 
prevailed  in  regard  to  contingent  interests.  The  mistake  of 
so  understanding  that  case  is  obvious.  It  was  a  case  where 
the  remainder  was  vested,  as  such  rights  are  now  understood. 
Then  it  seems  to  have  begotten  a  different  impression,  prob- 
ably for  the  reason,  that  under  the  feudal  law,  in  its  early 
existence,  a  tenant  out  of  possession  was  regarded  as  no  ten- 
ant at  all.  Any  fight  which  did  not  give  the  holder  of  it 
the  immediate  right  of  possession  to  the  land,  was  not  re- 
garded as  vested,  however  fixed  and  certain  it  might  be. 

We  shall  have  occasion  to  refer  to  that  point  again  when 
we  examine  the  mooted  question,  whether  a  contingent  re-  . 
mainder  or  a  contingent  interest  of  any  kind,  in  an  estate  of 
inheritance,  constitutes  the  holder  of  such  right  or  interest, 
the  stock  of  descent  of  that  estate. 

It  is  suflScient  here  to  say,  that  Jones  v.  Roe^  was  decided 
upon  the  ground,  that  the  remainder  was  a  vested  and  not  a 
contingent  one ;  and  affords  no  authority  to  assume,  that  a 
mere  contingent  interest  was  descendible,  devisable  or  assign- 
able, either  by  the  rules  of  the  common  law,  or  by  the 
authority  of  any  provision  in  the  statute  of  wills. 

We  will  further  again  depart  from  the  order  indicated  in 
the  heading  of  this  section,  and  present  a  case  of  a  contingent 
remainder.  The  student  may  be  thus  aided  in  obtaining,  in 
the  outset,  a  clear  idea  of  the  substantial  difference  between 
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a  vested  and  a  contingent  interest,  so  that  he  can  carry  along 
with  him,  as  he  looks  at  other  cases,  the  real  point  of  dis- 
crimination in  that  respect* 

The  case  of  Doe^  on  the  demise  of  Calkin,  against  Tomr 
IdnsoTij  2  Man.  &  Selw.  165,  is  one  where  it  was  held  that  the 
remainder  was  not  devisable.  John  ToQikinson,  being  the 
owner  in  fee  of  the  premises,  devised  his  real  estate  to  his 
two  sisters,  or  to  the  survivor  of  them,  to  be  disposed  of  by 
her,  the  survivor,  as  she  might  by  will  devise.  The  testator 
died  and  left  the  two  sisters  named  in  his  will,  and  also  a 
third  sister.  One  of  the  two  sisters  named  in  the  will,  made 
her  will  during  the  life-time  of  the  other.  The  question  was, 
whether  her  will  was  operative  to  pass  the  estate,  which  had 
been  devised  by  their  brother,  John  Tomkinson.  It  was 
decided  to  be  inoperative,  on  the  ground  that,  when  the  one 
of  the  two  sisters  made  her  will,  it  was  not  determined  which 
of  the  two  sisters  was  to  have  the  estate ;  that  it  depended 
on  the  event  of  survivorship ;  and  that  event  had  not  then 
happened.  It  was  said  by  Lord  Ellenborough,  Ch.  J. :  "  Sup- 
posing it  to  be  a  contingent  remainder,  I  think  it  cannot  be 
considered  as  devisable,  because  the  person  who  is  to  take  is 
not  in  any  degree  ascertainable  before  the  contingency  hap- 
pens ;  it  cannot  be  said  in  whom  the  interest  is  during  the 
lives  of  the  two  sisters,  nor,,  consequently,  that  it  is  in  either 
of  them  during  that  period ;  and  it  is  only  in  the  event  of 
survivorship  that  it  becomes  certain." 

The  two  last  cited  cases  related  to  real  estate ;  but  the  rule  in 
regard  to  the  disposition  of  personal  property,  is  substantially 
the  same ;  and  the  reported  decisions,  embracing  both  kinds 
of  property,  will  be  found  indiscriminately  applicable,  with 
a  few  exceptions,  which  will  suflSciently  appear  in  the  cases 
themselves. 

The  principle  of  Jones  v.  Hoe  was  allowed  to  govern  in 
Brown  v.  Lawrence^  3  Cush.  390.  A  devisee  in  that  case, 
who  was  considered  to  take  a  life  estate  in  the  whole  premi- 
ses, and  a  remainder  in  fee  in  one-quarter,  was  held  to  have 
conveyed  his  right  in  both  by  a  deed,  so  as  to  cut  oflf  his  heirs 
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• 

from  any  claim  to  the  remainder  in  fee.  It  was  remarked 
by  Shaw,  Ch.  J.,  that,  "  In  the  present  case,  the  remainder 
being  to  the  testator's  own  heirs,  these  were  ascertained  at 
the  moment,  and  by  the  event  of  the  testator's  decease,  and 
€0  instcmtif  and,  by  the  same  event,  the  will  took  effect. 
There  is  no  contingency  as  to  who  is  to  take ;  and  the  re- 
mainder is  to  take  effect  upon  the  decease  of  the  tenant  for 
life ;  an  event  regarded  by  the  law  as  a  certain  one ;  the  time 
only  of  its  happening  being  contingent." 

And  he  stated  the  distinction  between  a  vested  remainder 
and  a  contingent  one,  as  follows :  "  A  present  capacity  of 
taking  effect  in  possession,  if  the  possession  were  to  become 
vacant,  and  not  the  certainty  that  the  possession  will  become 
vacant,  before  the  estate  limited  in  remainder  determines, 
universally  distinguishes  a  vested  remainder  from  one  that  is 
contingent." 

The  point  of  distinction  is,  perhaps,  more  truly  stated  in 
another  part  of  the  opinion,  as  follows :  "  The  present  appears 
to  us  to  be  a  very  clear  case  of  a  vested  remainder ;  the  devise 
depending  upon  no  contingency  affecting  the  right,  but  only 
upon  one  affecting  the  time  when  it  should  take  effect  in 
possession*  There  was  no  time  when  there  was  not,  or  when 
there  must  not  be,  by  force  of  the  will  and  the  law  governing 
its  application,  a  person  m  esse  having  a  capacity  to  take 
whenever  the  possession  should  become  vacant." 

The  first  distinction  in  that  case,  here  quoted,  was  true  as 
to  the  case  then  before  the  court ;  but  the  distinction  that 
^^  a  present  capacity  of  taking  effect  in  possession,  if  the  pos- 
session were  to  become  vacant,"  is  not  always  the  true  test 
of  a  vested  remainder.  For  example,  take  a  devise  of  land 
to  S.  for  life,  and  after  his  death  to  W.,  if  then  living; 
if  W.  is  not  then  living,  then  to  the  heirs  of  W.  W.  has 
present  capacity  of  taking  possession,  if  the  possession  were 
to  become  vacant  by  the  death  of  8.  But  still  W.  has 
only  a  contingent  interest,  for  his  right  depends  upon  his 
surviving  S. 

This  case  is  suggested  from  an  actual  example  before  us. 
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The  doctrine  of  remainders  and  the  distinction  between 
vested  and  contingent  remainders,  as  stated  in  these  cases, 
seems  never  to  have  been  intelligently  questioned.  The 
cases  which  appear  to  conflict  therewith  are  comparatively 
few,  and  where  opinions  have  been  carelessly  expressed  with- 
out any  very  distinct  ideas  of  the  trae  rules  for  determining 
tlie  one  class  of  cases  from  the  other.  The  real  difficulties 
which  may  perplex  lawyers  and  courts,  are  to  be  found  in  the 
application  of  those  rules  to  the  endless  variety  of  facts,  which 
are  constantly  arising.  But  it  should  be  borne  in  mind,  in 
the  investigation  of  any  case  of  this  character,  that  the  inten- 
tion of  the  party  who  made  the  gift,  must  control ;  and  the 
only  point  to  be  determined  is,  what  his  intention  was.  And 
it  seems  to  be  the  rule  generally  adopted,  that,  when,  from 
the  language  of  the  will,  it  is  a  matter  of  doubt  whether  the 
testator  intended  to  apply  language  of  contingency  to  the 
gift  itself,  or  only  to  the  time  of  payment  or  enjoyment, 
the  court  should  apply  the  contingency  to  the  payment  or  the 
enjoyment,  and  hold  the  gift  as  vested  rather  than  contin- 
gent. This  rule  was  adopted  in  Massachusetts,  in  Eldridge 
V.  Eldridge^  9  Cush.  516. 

The  testator,  in  that  case,  gave  a  legacy  to  his  grand- 
daughter, the  plaintiff's  intestate,  in  substantially  the  follow- 
ing language :  ^'  I  will  and  decree,  that  the  said  James 
Eldridge  pay  over  to  my  four  grandaughters "  —  naming 
them  — "  the  sum  of  $1,000  each,  when  they  respectively 
come  of  age."  In  a  subsequent  part  of  the  will,  the  same 
thing  was  repeated,  as  follows :  "  I  also  give  and  bequeath 
to  my  granddaughters "  —  naming  them  —  "  the  sum  of 
$1,000  each,  when  they  severally  become  of  age,  excepting 
what  may  be  necessary  for  their  support  during  their  mi- 
nority." 

One  of  the  granddaughters  died  before  she  was  twenty- 
one,  and  the  plaintiff,  as  her  administrator,  brought  the 
action  against  the  executor  to  recover  the  $1,000  legacy.  It 
was  held  to  be  a  vested  legacy,  and  not  dependent  upon  the 
contingency  of  her  arriving  at  the  age  of  twenty-one. 

9 
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The  court  found  the  intention  of  the  testator  to  give  a 
vested  right,  before  the  full  age  of  the  legatee  in  question, 
chiefly  in  the  circnmetance,  that  he  charged  the  legacy  with 
the  support  of  the  legatee  during  her  minority.  It  is  said  : 
^'  If  it  stood  upon  this  clause  alone,  it  appears  to  us  that  the 
intent  would  be  quite  clear,  because  it  creates  an  immediate 
beneficial  interest  in  the  legatee,  and  the  payment  only  is 
postponed." 

The  court  also  placed  much  force  upon  the  word  "  when," 
as  used  in  the  last  clause,  ^^  when  she  shall  become  of  age." 
As  to  that,  it  is  said,  "  The  word  '  when '  applies  to  the  pay- 
ment, and  not  to  the  gift  itself.  It  presupposes  that  the  gift 
has  before  taken  effect,  and  a  part  of  it  been  paid,  and  pro- 
vides a  time  at  which  the  balance,  if  any,  shall  be  paid.  We 
may  even  suppose  that,  in  case  of  unusual  sickness,  or  expen- 
sive education,  it  would  not  be  inconsistent  with  the  provi- 
sions of  the  will,  that  the  testator  understood  and  intended 
that  the  whole  should  be  paid  over  for  the  use  of  the  legatee 
during  her  minority." 

The  court  also  applied  and  relied  upon  a  more  general 
rule  of  construction.  It  is  said  :  "  But  further,  upon  more 
general  grounds,  the  words  *  give  and  bequeath,'  in  a  testa- 
mentary paper,  import  a  benefit  in  point  of  right,  to  take 
effect  upon  the  decease  of  the  testator  and  proof  of  the  will, 
unless  it  is  made  in  terms  to  depend  upon  some  contingency 
or  condition  precedent." 

The  rule  that  the  presumption  of  law  leans  to  vested  rather 
than  contingent  remainders,  has  been  sanctioned  in  other 
cases. 

Shattuck  «.  Stedman,  2  Pick.  468 ;  Ferson  o.  Dodge,  23  id. 
287,  292 ;  Wright  v.  Shaw,  5  Cush.  56 ;  Stin^won  «.  Batter- 
man,  id.  153. 

In  Bridgewdter  v.  Gordon^  2  Sneed  (Tenn.),  5,  there  was 
first,  a  devise  to  *  the  wife  for  life  or  widowhood,  of  all  the 
testator's  estate.  Then  "  secondly,  at  the  death  or  marriage 
of  my  said  wife,  it  is  my  will  that  my  estate  be  equally 
divided  between  my  children,  share  and  share  alike." 
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The  testator  died  in  1828,  leaving  his  wife  and  nine  chil- 
dren surviving.  The  widow  did  not  again  marry,  and  died 
in  1852.  Intermediate  the  death  of  the  father  and  the 
mother,  in  1834,  a  daughter,  one  of  the  nine  children,  died, 
leaving  one  child. 

The  question  submitted  to  the  court  was,  whether  the 
deceased  daughter  had  a  vested  interest  descendible  to  her 
child,  or  whether  the  whole  estate  passed  to  her  surviving 
brothers  and  sisters. 

The  court  decided,  that  the  deceased  daughter  had  a  vested 
remainder,  which  passed  to  her  child  by  descent.  In  arriv- 
ing at  this  conclusion,  the  court  expressed  much  reliance  on 
the  equality  of  the  division  of  the  property  among  the  chil- 
dren, provided  for  in  the  will,  as  indicating  the  intention  of  the 
testator  to  give  his  children  an  estate  vested  at  his  death. 

A  legacy  in  these  words :  "  In  the  first  place  I  give  and 
bequeath  to  my  grandson,  five  hundred  dollars,  if  he  shall 
arrive  to  the  age  of  twenty-one  years,  then  to  be  paid  over 
to  him  by  my  executor  hereinafter  named,"  has  been  held  to 
be  a  vested  legacy. 

FiiTness,  Executor,  v.  Fox,  1  GaBh.  184. 

The  court  repeated  the  general  rule  of  construction  which 
has  been  allowed  to  apply  in  all  cases.  It  is  said  in  the 
opinion  :  "  The  rule  on  this  subject  is  plainly  stated  in  many 
judicial  opinions  and  elementary  books,  and  the  only  diffi- 
culty is  in  a  right  application  of  it  to  particular  cases.  In 
3  Wooddeson,  512,  the  rule  is  well  expressed  as  follows: 
*  If  the  time  of  payment  merely  be  postponed,  and  it  appear 
to  be  the  intention  of  the  testator  that  his  bounty  should  im- 
mediately attach,  the  legacy  is  of  the  vested  kind ;  but  if  the 
time  be  annexed  to  the  substance  of  the  gift,  as  a  condition 
precedent,  it  is  contingent,  and  not  transmissible.' " 

The  mode  of  applying  that  rule  to  the  tacts  before  them  is 
well  stated  in  that  case.  It  is  said :  "  We  have,  therefore, 
only  to  inquire  whether,  in  the  case  before  us,  the  words  '  if 
he  shall  arrive  at  the  age  of  twenty-one  years'  relate  to  the 
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words  which  precede,  or  to  the  words  which  follow  them ;  or, 
in  other  languago,  whether  the  arrival  of  the  legatee  at  the 
.  age  of  twenty-one  years  is  a  condition  precedent  to  the  gift 
of  the  money,  or  only  to  the  payment  of  it  into  his  hands. 
And  we  .are  of  the  opinion  that  the  testator  meant  to  make 
an  immediate  beqnest  to  the  grandson,  as  the  representative 
of  his  deceased  father,  bnt  that  the  money  should  not  go  into 
his  hands  during  his  minority." 

This  rule  was  expressly  sanctioned  in  Eldridge^  Adminis- 
trator,  v.  ELdridge^  Executor^  9  Cush.  516,  before  cited. 

See,  also,  Bowkor,  AdminiBtrator,  o.  Bowker,  Bxecator,9  Cuah. 
619. 

"Where  a  testator  devised  his  real  and  personal  property  to 
his  wife  for  life,  and,  at  her  death,  one  half  to  his  adopted 
daughter  and  the  other  half  to  his  heirs  at  law,  it  was  held, 
that  the  adopted  daughter  took  a  vested  interest  in  both  the 
real  and  personal  estate  on  the  death  of  the  testator. 
Pay  fl.  Sylvester,  2  Gray,  171. 

The  principle  of  these  cases  is  the  same.  They  differ  only 
in  the  facts  to  which  the  principle  applies.  The  same  is  true 
of  all  the  cases  in  this  class.  They  develop  nothing  new  in 
principle.  They  are  valuable  as  precedents,  only  as  they 
familiarize  the  mind  to  the  application  of  the  principle  and 
the  mode  of  deducing  the  intention  of  the  testator  or  assignor 
in  regard  to  the  point  in  question. 

The  line  of  distinction  between  vested  and  contingent 
remainders  is  well  pointed  out,  in  some  respects,  in  Mander- 
son  V.  ZukenSj  23  Penn.  St.  R.  31. 

There  was  a  devise  of  all  the  testator's  real  and  personal 
property  to  the  wife  for  life,  or  marriage.  Upon  her  death, 
or  intermarriage,  the  testator  directed  his  estate  to  be  equally 
divided  between  all  his  children,  "  which  may  then  be  alive, 
or  who  may  have  left  legitimate  heirs,  share  and  share  alike." 

The  court  decided  that  the  children  took  a  vested  remain- 
der in  fee,  on  the  death  of  the  testator.  And  they  denied 
that  the  term  "  whenever,"  and  other  like  words,  referring 
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to  time,  could  be  relied  upon  as  fixed  criteria,  by  which  it 
was  to  be  determined  whether  an  interest  was  vested  or  con- 
tingent. 

So,  also,  in  SiedmarCs  Appeal^  45  Penn.  St.  R.  398,  the  testa- 
tor bequeathed  all  the  residue  of  his  estate  to  his  widow  for 
life,  and  the  remainder  to  his  granddaughter ;  with  the  further 
provision,  that  if  the  granddaughter  should  die  intestate, 
without  issue,  the  property  should  go  to  the  testator's  heirs, 
under  the  intestate  laws.  The  granddaughter  was  held  to 
have  taken  the  remainder,  vested  at  the  death  of  the  testa- 
tor. And  that  after  her  death,  her  administrator  was,  at  the 
death  of  the  widow,  who  survived  her,  entitled  to  recover 
the  unexpended  portion  of  the  bequest.  It  appeared  that 
the  granddaughter  was  the  sole  surviving  heir  at  law  of  the 
testator.  The  bequest  to  the  granddaughter  followed  the 
laws  of  descent ;  and  the  court  remarked,  that  the  testator, 
by  the  qualifying  clause,  "  did  not  intend  to  make  his  grand- 
daughter's interest  contingent.''  This  is  a  case  where  extra- 
neous circumstances  were  evidently  allowed  to  have  a  con- 
troling  effect  in  deducing  the  intention  of  the  testator. 

A  testator  devised  to  one  of  his  sons  certain  property,  and, 
in  a  codicil  to  his  will,  there  was  a  provision  in  regard  to  the 
property  so  devised  to  him  as  follows :  "  It  is  not  to  be  given 
up  to  him,  but  is  to  be  held  and  kept  by  my  executors,  and 
equally  divided  between  his  children,  and  paid  over  when 
they  severally  arrive  at  lawful  age  to  receive  it."  A  son  of 
this  son  died  under  age,  intestate  and  without  issue.  This 
child's  share  was  held  to  be  a  vested  6state,  and  to  pass  abso- 
lutely to  the  father  by  inheritance  upon  the  child's  death.     • 

Wallingford  v.  De  BeU,  15  B.  Mon.  651. 

This  decision  was  made  on  the  ground  that  the  qualifica- 
tion fnentioned  in  the  codicil  related  merely  to  the  time  of 
payment,  and  not  to  the  gift  or  legacy  itself.  The  gift  was 
held  to  be  complete,  independently  of  that  provision,  while 
the  remaining  part  of  the  provision  related  exclusively  to  the 
time  of  the  payment. 
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A  like  decision  was  made  in  Lowe  v.  Bamett^  38  Miss. 
329.  It  was  provided  by  will,  that  the  property  shoald  be 
kept  in  the  hands  of  the  executors  until  all  of  the  testator's 
children  were  of  age.  Each  one,  as  he  became  of  age,  had 
the  right  to  withdraw  his  portion.  When  the  youngest  child 
became  twenty-one,  or  married,  there  was  to  be  an  equal 
division  between  the  widow  and  children. 

The  testator  died  and  the  widow  again  married,  and  had 
a  child  by  the  second  marriage.  It  was  held  that  the  widow 
and  children  took  vested  estates,  and  the  division  and  posses- 
sion in  severalty  only,  were  postponed  until  the  majority  or 
marriage  of  the  youngest  child. 

See  also  Fitcli-o.  Miller,  2  Cal.  852. 

In  Yeaton  v.  Roberts^  8  Foster  (N.  H.)  469,  there  was  a 
devise  of  real  and  personal  property  to  the  wife  of  the  testa- 
tor for  life,  then  to  go  to  the  children  of  two  other  persons 
named  ;  and  such  other  children  as  those  two  persons  might 
thereafter  have,  equally,  and  in  fee.  The  question  was, 
whether  the  children  thus  named  to  have  the  remainder,  who 
were  alive  at  the  death  of  the  testator,  took  a  vested  remain- 
der. It  was  held  that  they  took  a  vested  remainder,  subject 
only  to  open  and  let  in  after-bom  children ;  and  that,  on  the 
death  of  one  of  these  children,  his  share,  if  personal,  passed 
to  his  administrator,  and  if  real,  to  his  heir. 

This  case  is  an  example  of  that  class  of  cases  where  chil- 
dren take  as  a  class ;  and,  in  one  respect,  departs  from  the 
general  rule  in  other  cases.  Chambers  v.  Payne^  6  Jones  Eq. 
(N".  0.)  276,  is  a  case  of  that  class.  In  that  case,  there  was  a 
devise  of  land  to  a  daughter  for  life  ;  and  then  to  the  heirs 
of  her  body  forever.  She  had  one  child  which  died  an  infant 
before  the  mother.  The  question  was,  whether  the  child 
took  the  estate.  It  was  held  that  the  estate  in  fee  vested  in 
the  child,  so  as  to  constitute  it  the  stock  of  descent. 

It  was  said  !)y  the  court,  "  that  when  children  take  as  a 
class  at  the  expiration  of  a  life  estate,  each  child  takes  a 
vestcil  interest  at  its  birth,  subject  to  be  divested  in  favor  of 
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all  the  other  children  as  they  are  born,  and  that,  upon  the 
death  of  one  of  the  children  during  the  existence  of  the  life 
estate,  his  or  her  interest  goes  to  his  or  her  representatives, 
and  does  not  devolve  upon  the  other  children  by  virtue  of 
the  limitation,  unless  an  intention  to  that  effect  is  manifested 
in  the  will." 

Ilocker  v.  Gentry,  8  Met  (Kentucky)  463,  is  a  similar 
case,  with  a  like  ruling. 

In  Bufford  v.  HoUimany  10  Texas,  560,  the  wiU  gave  real 
estate  to  the  wife  for  life,  and  then  to  the  testator's  own 
children,  and  the  wife  of  one  of  his  sons.  The  remainder 
was  held  to  vest  at  the  death  of  the  testator ;  and  on  the 
death  of  any  one  of  the  children,  before  the  end  of  the  life 
estate,  the  estate  of  the  deceased  child  was  held  to  have 
descended  to  the  heirs  of  the  deceased. 

In  Lane  v.  Lane,  8  Allen  (Mass.)  350,  there  was  a  provi- 
sion in.  the  will,  directing  that  certain  real  estate  should  be 
undisposed  of  during  the  life-time  of  the  testator's  wife  and 
children  ;  and  at  the  death  of  the  last  one  of  them,  the  whole 
was  to  be  equally  divided  "  between  my  surviving  legal 
heirs."  In  the  meantime,  the  income  thereof  was  to  be 
equally  divided  between  the  wi3ow  and  the  three  children. 
Five  years  after  the  decease  of  the  testator,  the  property 
could  be  divided  into  equal  shares,  not  disposing  of  the  real 
estate  further  than  necessary,  but  retaining  it  in  the  posses- 
sion of  his  heirs  and  widow,  an  equal  share  for  each,  and, 
thus  divided,  to  be  placed  in  the  hands  of  trustees,  in  trust 
for  the  wife  and  children.  It  was  held,  that  the  children 
took  a  vested  estate  in  fee  simple  on  the  death  of  the  testa- 
tor. It  was  said  by  the  court:  "We  think  the  testator 
intended  to  give  the  property  to  his  children  as  a  vested 
interest  in  fee,  but  wished  to  prevent  a  sale  or  conveyance 
by  them  of  the  interest  thus  given ;  inconsistent  purposes, 
which  the  law  cannot  carry  into  effect." 

It  was  then  said,  that  the  directions  that  the  estate  should 
be  kept  undivided,  and  be  placed  under  trustees,  could  be 
treated  only  as  recommendatory. 
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In  Conly  v.  Eincaid,  1  Wins.  (N.  0.)  No.  2  (Eq.),  44,  the 
testator  gave  to  his  wife  real  and  personal  property  for  life, 
and  directed  the  sale  of  the  whole  property  at  her  death,  and 
its  eqnal  division  among  his  seven  children.  A  daughter, 
one  of  the  children,  died  after  her  father,  but  during  the 
life  of  the  widow,  leaving  a  husband.  Hdd^  that  she  took  a 
vested  interest  in  the  property,  which  passed  to  her  husband 
as  her  administrator. 

There  was  a  similar  ruling  in  Clark  v.  WaUaoey  48  Penn. 
St.  E.  80.  There  was  a  bequest  of  a  sum  of  money  to  the  testa- 
tor's daughter  for  life,  the  interest  of  which  was  to  be  paid  to 
her  annually.  At  her  death,  the  principal  was  to  be  equally 
divided  among  her  children,  if  they  were  then  twenty-one  years 
of  age ;  and  it  was  not  to  be  paid  until  they  were  of  that  age. 

The  daughter  died  after  the  death  of  the  testator,  and  left 
three  infant  children. 

The  decision  was,  that  the  legacies  were  vested  in  the 
children ;  and  only  the  payment  was  postponed  until  they 
were  twenty-one  years  old. 

The  matter  was  pronounced  by  the  court  too  clear  for 
argument,  and  none  was  made  by  the  court. 

This  is  one  of  the  cases  where  children  are  regarded  as 
taking  as  a  class,  and  when  they  are  born  after  the  death  of 
the  testator,  they  are  vested  at  birth. 

There  is  an  example  of  a  vested  interest  in  Brovni  v. 
BrowUy  44  N.  H.  281,  where  the  distinction  is  well  ex- 
pressed and  clearly  founded.  There  was  a  bequest  to  a 
grandson  of  the  testator,  of  a  specified  sum  of  money,  which 
was  to  be  paid  when  the  grandson  became  of  age. 

This  was  held  to  be  vested  at  the  death  of  the  testator,  so 
that  it  would  go  to  his  representatives  in  case  the  legatee 
died  under  age. 

The  phraseology  of  the  will  was :  "  I  do  give  and  bequeath 
to  Hiram  S.  Brown,  son  of  my  said  son  Charles  Brown,  the 
sum  of  twelve  hundred  dollars,  to  be  paid  to  him  by  the 
executor  of  my  said  will,  when  he  shall  attain  the  age  of 
twenty-one  yeaitj." 
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The  legatee  died  before  he  was  twenty-one.  The  suit  was 
brought  by  his  administrator  to  recover  tlie  legacy. 

It  was  said  by  the  court :  "  It  is  well  settled  that  when  the 
words  of  the  bequest,  which  look  to  the  future,  apply  to  the 
substance  of  the  gift,  the  vesting  is  suspended ;  but  if  they 
appear  to  relate  merely  to  the  time  of  payment,  the  legacy 
vests  at  once  upon  the  death  of  the  testator." 

And  it  is  remarked,  that  where  there  is  a  bequest  to  a 
legatee,  "  at  the  age  of  twenty-one  years,"  or  "  if,  or  provided 
he  arrive  at  that  age,"  the  interest  is  contingent,  unless  a 
different  intention  be  elsewhere  expressed  in  the  will.  But 
where  the  gift  is  of  a  sum  of  money,  payable  or  to  be  paid  at 
the  age  of  twenty-one,  the  legacy  vests  on  the  death  of  the 
testator. 

The  court  placed  the  case  within  the  last  named  class. 

G* Byrne  v.  Cf^Byme^  9  Md,  612,  is  a  case  where  a  devise 
was  held  to  be  vested,  and  only  the  time  of  payment  post- 
poned. 

There  was  in  that  case  a  devise  of  real  estate  to  the  testa- 
tor's widow,  until  the  oldest  son  should  become  of  age.  There 
was  also  a  dovise  to  the  same  son  of  a  farm,  subject  to  the 
payment  to  each  of  the  testator's  three  daughters  of  one 
thousand  dollars,  as  follows :  The  interest  on  said  sum  to  be 
paid  to  said  daughters  by  the  son,  after  his  maturity,  until 
they  shall  respectively  marry,  or  attain  the  age  of  twenty-one 
years.  The  principal  to  be  paid,  five  hundred  dollars  at  the 
marriage,  or  majority  of  each,  and  five  hundred  dollars  within 
eighteen  months  thereafter.  These  sums  were  charged  upon 
the  land.  One  of  the  daughters,  who  was  two  years  older 
than  the  son,  died  unmarried  and  before  she  was  twenty-one ; 
and  her  administrator  sued  to  recover  the  sum  thus  provided 
for  his  intestate. 

It  was  held  that  the  legacy  was  vested  at  the  death  of  the 
testator,  and  its  payment  was  deferred  only  for  the  con- 
venience of  the  estate. 

So  in  LanU  v.  Truster^  37  Penn.  St.  E.  482,  there  was 
a  devise  of  land  to  two  daughters  for  life;  remainder  to  such 
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children  as  either  might  have  living  at  her  death.  Then 
followed  a  provision,  that  if  either  should  die  without  issue 
living,  the  land  was  to  go  to  the  survivor  during  her  life  and 
then  to  the  children  of  the  survivor.  Both  died,  one  left 
children,  and  the  other  none,  but  left  grandchildren.  The 
decision  was,  that  the  children  took  vested  remainders  in  fee 
as  soon  as  born. 

It  may  seem,  at  first  view,  difficult  to  reconcile  the  deci- 
sion of  this  case,  consistently,  with  some  other  cases,  and 
with  the  general  principle,  common  to  all  cases,  that  the 
intention  of  the  testator,  as  expressed,  must  control.  There 
is,  however,  one  aspect  of  the  case  which  might  be  construed 
to  indicate  an  intention  different  from  what  the  language  of 
the  devise  might  otherwise  indicate,  and  the  presumption 
is,  that  that  aspect  may  have  controlled  the  court.  The 
remainder,  after  the  estate  of  the  two  daughters  for  life,  was 
devised  to  such  children  as  either  might  have  living  at  her 
death.  Both  daughters  had  children,  but  one  died  with 
none  living.  Consequently,  if  the  remainder  was  to  be  con- 
strued as  contingent  to  the  children,  dependent  upon  their 
surviving  their  mother,  the  whole  would  go  to"  the  children 
who  survived  their  mother ;  and  the  grandchildren  of  one 
of  the  daughters  would  take  no  share  in  the  property.  It  is 
unreasonable  to  suppose  that  the  testator  intended  any  such 
absurd  result;  and  the  presumption  is,  that  the  court  so 
regarded  it,  and  construed  the  devise  in  a  manner  to  avoid 
such  a  conclusion,  in  obedience  to  what,  from  all  the  facts' 
and  circumstances  of  the  case,  they  might  fairly  infer  was 
the  intention  of  the  devisor. 

The  case  of  Dinghy  v.  Dmgley^  5  Mass.  535,  further  illus- 
trates the  doctrine  of  remainders.  There  was  in  that  case  a 
devise  to  the  testator's  son  Abner,  with  a  provision,  that, 
after  his  death,  the  premises  should  be  equally  divided  be- 
tween his,  Abner's,  sons.  The  son  entered  and  remained 
seised  until  his  death.  When  the  will  was  made  the  devisee 
ha.d  three  sons  living.  After  that,  he  had  two  more  bom. 
Joseph,  one  of  the  two  latter,  died  before  his  father,  leaving 
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the  plaintiffs  his  heirs  at  law.  It  was  contended  that,  as 
Joseph  was  not  bom  when  the  will  was  made,  he  took,  at 
most,  only  a  contingent,  and  not  a  vested  remainder ;  and, 
of  coorBe,  that  he  had  no  estate  which  could  descend  to  his 
heirs.  But  the  court  decided  otherwise,  and  said :  "  We  are 
satisfied  that  the  remainder,  in  the  present  case,  vested  on 
the  death  of  the  testator.  And,  as  all  the  sons  were  then 
bom,  there  was  no  occasion  for  it  afterward  to  open  to  let 
in  any  other  son. 

"  Upon  these  principles,  on  the  death  of  the  testator,  Abner, 
his  son,  was  seised,  as  tenant  for  life,  with  a  vested  remain- 
der in  fee  to  his  five  sons.  And  Joseph  afterward  dying, 
his  estate  remained  to  his  children,  the  demandants,  who  are 
entitled  to  recover." 

Doe  V.  Provoost,  4  John.  61,  is  a  similar  case.  There  was 
a  devise  as  follows  : 

"  I  devise  to  my  daughter,  Christina  Provoost,  the  dwelling- 
house  and  ground  she  now  lives  on,  to  hold  for  and  during 
her  natural  life;  and  immediately  after  her  death,  I  give  the 
same  unto  and  among  all  and  every  such  child  and  children 
as  the  said  Christina  shall  have  lawfully  begotten  at  the  time 
of  her  death,  in  fee  simple."  The  daughter  had  four  children 
when  the  will  was  executed.  She  continued  in  possession 
until  she  died,  leaving  only  one  child  surviving.  One  of  her 
children,  a  daughter,  had  previously  died  leaving  children. 
The  question  was,  whether  the  children  of  this  deceased 
daughter  were  entitled  to  their  mother's  share ;  and  it  was 
conceded  that  it  depended  upon  the  question,  whether  there 
was  a  vested  remainder  in  this  deceased  daughter  at  the  time 
of  her  death.  The  court  held  that  there  was  a  vested  remain- 
der in  this  daughter,  which  descended  to  her  children. 

Moore  v.  lyons^  25  Wend.  119,  is  justly  entitled  to  be 
classed  among  the  leading  cases  upon  this  subject. 

The  action  was  ejectment,  to  recover  the  moiety  of  a  house 
and  lot.  The  plaintiff  claimed  title  under  a  will  made  in 
1796.  The  clause  of  the  will  relied  upon  was  as  follows : 
"  I  give  and  devise  unto  the  said  negro  woman,  Mary,  my 
dwelling-house  and  lot  of  ground."    The  lot  was  particu- 
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"  2.  Where  an  absolute  property  is  given,  and  a  particular 
interest  given  in  the  meantime,  as  until  the  devisee  shall  come 
of  age,  etc. ;  and  when  he  shall  come  of  age,  etc.,  then  to 
him,  etc. ;  the  rule  is,  that  that  shall  not  operate  as  a  condi- 
tion precedent,  but  as  a  description  of  the  time  when  the 
remainderman  is  to  take  in  possession." 

He  further  said :  "  Here,  upon  the  reason  of  the  thing,  the 
infant  is  the  object  of  the  testator's  bounty ;  and  the  testa- 
tor does  not  mean  to  deprive  him  of  it,  in  any  event.  Now 
suppose  that  this  object  of  the  testator's  bounty  marries,  and 
dies  before  his  age  of  twenty-one,  leaving  children,  could  the 
testator  intend,  in  such  event,  to  disinherit  him  ?  Certainly, 
he  could  not.  And  as  to  the  testator's  heir  at  law,  his  heir 
at  law  is  only  to  take  what  the  testator  has  not  devised  away 
from  him." 

There  are  rules  particularly  applied  to  phraseologies : 

In  Doe  V.  Lea^  8  T.  R.  41,  there  was  a  devise  to  trustees 
until  A.  shall  attain  the  age  of  twenty-four,  and  when  ho 
shall  attain  that  age,  to  him  in  fee.  He  died  before  twenty- 
four,  but  it  was  held  that  he  had  a  vested  interest  which 
descended  to  his  heirs.     The  action  was  ejectment. 

The  devise  was  to  Michael  Lea,  the  great  nephew  of  the 
testator,  and  to  his  heirs  and  assigns  forever,  when  and  8o 
soon  as  he  should  attain  the  age  of  twenty-four  years.  He 
lived  to  be  twenty-one,  but  died  under  twenty-four,  intestate 
and  without  issue,  leaving  a  brother  his  heir  at  law.  This 
brother  was  the  defendant. 

It  was  contended,  for  the  plaintiff,  that  the  words,  "  when 
and  so  soon  "  as  he  should  attain  the  age  of  twenty-four, 
operated  as  a  condition  precedent  to  Michael  Lea's  taking 
any  interest  under  the  devise;  that  they  meant  the  same  as 
these  words :  "  If  Michael  Lea  shall  attain  the  age  of  twenty- 
four." 

The  court  denied  that  construction  of  the  words  used  in 
the  devise,  and,  referring  to  a  previous  decision,  BorasUyrCa 
cassy  3  Co.  R.  19,  Lord  Kenyon,  Ch.  J.,  said :  '*  There  the 
court  held,  that  the  remainder  was  executed  in  the  son  im- 


TO  VEST  ON  DEATH  OP  TESTATOR,  79 

mediately  after  the  death  of  the  testator,  and  that  it  did  not 
rest  in  contingency ;  and  that  the  words  then  and  when  only 
denote  the  time  when  the  remainder  shall  take  eflTect  in  pos- 
session ;  for  when  these  adverbs  refer  to  a  tiling  which  mnst 
of  necessity  happen,  there  they  make  no  contingency." 

Ashurst,  J.,  said :  "  The  whole  question  depends  on  the 
particular  words  of  this  devise.  Had  the  devisor  nsed  these 
words,  '  if  Michael  Lea  shall  attain  the  age  of  twenty-four,' 
that  would  have  made  it  a  condition  precedent,  and  no  inter- 
est would  have  vested  in  him,  unless  he  had  attained  that 
age.  But  here  the  devisee's  es4;ate  was  to  take  effect  in  pos- 
session, when  he  should  attain  the  age  of  twenty-four.  And 
this  is  like  the  case  of  a  legacy  to  he  paid  when  the  party 
attains  the  age  of  twenty-one,  that  is,  a  vested  legacy  ;  but 
if  the  legacy  be,  to  be  paid  if  the  legatee  attains  the  age  of 
twenty-one,  it  is  not  vested." 

In  Moore  v.  I/yons^  25  Wend.  144,  before  cited,  the  chan- 
cellor said :  '*  A  remainder  is  not  to  be  considered  as  contin- 
gent in  any  case  where  it  may  be  construed  to  be  vested^ 
consistently  with  the  intention  of  the  testator.  The  adverbs 
of  time,  therefore,  such  as  when^  then^  after^from  and  after^ 
etc.,  in  a  devise  of  a  remainder,  limited  upon  a  particular 
estate,  determinable  on  an  event  which  must  necessarily 
happen,  are  construed  to  relate  merely  to  the  time  of  the 
enjoyment  of  the  estate,  and  not  to  the  time  of  its  vesting  in 
interest." 

The  case  of  Doe  ex  dem.  LongY.  Prigg^  8  Barn.  &  Cress. 
231,  was  cited  and  relied  upon  as  authority.  A  similar  ques- 
tion arose  in  that  case. 

There  were  two  provisions  in  the  will  which  presented  the 
question.  There  was  a  devise  to  the  testator's  mother  for 
life ;  after  her  death,  to  his  wife  for  her  life ;  and  then,  as 
follows :  "  And  from  and  after  the  decease  of  my  mother 
and  wife,  I  give  and  bequeath  all  the  above  mentioned  premi- 
ses unto  the  surviving  children,"  of  certain  persons  named, 
"  and  to  their  heirs  forever ;  the  rents  and  profits  to  be  divided 
between  them,  in  equal  proportions,  share  and  share  alike." 
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There  was  a  provisional  revocation  of  the  devise  to  the 
wife,  wliich,  if  accepted,  was  to  revoke  the  devise  to  her ; 
and  then,  a  devise  of  the  whole  to  his  mother  for  life,  "  and 
from  and  after  her  decease,"  to  be  divided  among  the  said 
children,  as  before  provided. 

The  question  was,  whether  the  expression,  "  snrviving 
children,"  referred  to  the  time  of  the  testator's  death,  or  the 
time  of  the  death  of  the  tenant  for  life.  It  was  held  to  refer 
to  the  first  named  period. 

It  seems  «to  have  been  conceded,  that  this  was  a  question- 
able construction,  at  least,  so  far  as  the  authorities  were  con- 
cerned. -  The  court  said :  "  We  have  endeavored,  without 
success,  to  find  a  case  exactly  circumstanced  as  this  is,  where, 
upon  a  devise,  by  way  of  a  remainder  to  a  dasSy  as  this  is, 
words  of  survivorship  have  been  held  to  apply  to  the  death 
of  the  testator ;  but  there  are  so  many  in  which,  upon  a 
devise  or  bequest  to  individtujls^  they  have  been  held  so  to 
apply,  that  we  think  we  are  warranted  in  saying,  that  that 
is  the  right  construction  in  this  case." 

The  court  then  briefly  recapitulate  the  points  and  facts  of 
most  of  the  leading  English  cases,  and  apply  to  them  this 
general  remark :  "  In  many,  indeed,  if  not  in  most  of  these 
cases,  this  has  been  a  necessary  construction,  because  the 
devises  or  gifts  were  not  to  a  class,  but  to  individuals." 

There  is  a  similar  decision  in  Doe  v.  Provoost^  i  John.  61, 
in  Johnson  v.  Valentinej  4  Sandf.  36,  and  in  many  other 
cases. 

It  must  not  be  understood,  however,  that  such  is  the  arbi- 
trary rule  in  all  remainders  limited  to  survivors.  It  is  only 
the  rule  where,  from  the  whole  will,  construed  in  the  light 
of  attending  circumstances,  such  was  the  evident  intention 
of  the  testator.  Where  the  language  of  the  will,  and  the 
•attending  circumstances,  so  plainly  point  to  some  period 
later  than  the  testator's  death  for  the  remainder  to  vest,  as 
to  leave  no  doubt  of  his  intention,  the  later  time  so  desig- 
nated must  be  treated  as  the  time.  There  is  a  class  of  cases 
where  the  time  of  the  vesting  of  the  remainder  is  made  to 
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await  the  death  of  a.  person  named,  in  order  to  determine 
who  are  his  heirs.  The  word  "heirs"  is,  in  such  cases, 
treated  as  a  technical  term,  and  as  the  living  can  have  no 
heirs,  the  time  of  death  of  the  ancestor  alone  is  the  beginning 
of  the  existence  of  his  heirs; 

An  example  of  that  class  is  found  in  Campbell  v.  Rawdon^ 
18  N.  T.  412,  where  the  devise  was  as  follows :  "  I  give  and 
bequeath  to  my  sons,  George  Bindon,  Joseph  Bindon,  and 
my  housekeeper,  Jane  McCready,"  to  them  during  their 
natural  lives,  and  after  their  decease  to  the  heirs  of  John 
Bill.  The  will  was  made  in  1819.  The  testator  died  in 
1832,  George  Bindon  died  in  1825.  The  plaintiffs  were 
heirs  of  John  Bill,  who  died  in  1826.  It  is  said  Tby  the  court, 
that  a  "  remainder  created  in  favor  of  the  heirs  of  a  living 
person  could  not  vest  unless  the  ancestor  died  before  the 
happening  of  the  event  on  which  it  was  to  vest,  because, 
while  he  should  live,  the  persons  appointed  to  take  the  estate 
as  his  heirs  were  unascertained.  The  uncertainty  of  his 
dying  before  the  time  should  arrive,  or  event  should  happen, 
on  which  the  remainder  was  to  vest,  was,  therefore,  the  very 
contingency  which  characterized  the  estate  as  a  contingent 
remainder." 

Thfe  contingency  in  that  case  was,  who  were  to  be  the 
heirs  of  John  Bill.  He  having  died  before  the  testator,  his 
surviving  children  were  then  the  ascertained  heirs,  and  took 
a  vested  remainder  on  the  death  of  the  testator. 

In  WUson  v.  Rudd^  19  Ind.  101,  the  question  was,  whether 
a  devisee  of  the  will  took  an  estate  which  could  be  levied  on 
and  sold  under  execution.  It  depended  upon  the  construc- 
tion of  the  will. 

By  the  will,  the  testator  bequeathed  and  devised  all  his 
estate,  both  real  and  personal,  to  his  children  and  grand- 
children, by  name,  and  their  survivors.  In  a  preceding 
clause  he  bequeathed  several  legacies.  He  further  directed, 
that  in  case  his  wife  should  die  before  him,  or,  should  not 
accept  the  will,  then  his  executors  should  sell  all  his  real 
estate ;  but  if  his  wife  should  survive  him  and  accept  the 

11 
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Will,  then  the  legacies,  except  to  the  .wife,  were  not  to  be 
paid  until  her  decease.  Immediately  after  her  death,  in  case 
of  her  acceptance  of  the  will,  the  executors  were  to  sell  all 
the  real  estate,  pay  the  legacies  from  the  proceeds  so  far  as 
the  personal  property  fell  short,  and  divide  the  balance  of 
the  proceeds  between  his  children  and  grandchildren.  He 
left  one  son ;  and  the  question  was,  whether  that  son  had, 
under  the  provisions  of  the  will,  an  interest  in  the  real  estate, 
which  could  be  sold  under  execution.  It  was  held  that  he 
had. 

It  appears  that  there  is  a  statute  in  that  State,  which  pro- 
vides in  substance,  among  other  things,  that  "  all  lands  of 
the  judgment  debtor,  whether  in  possession,  reversion  or  re- 
mainder," shall  be  liable  to  judgments  and  sale  on  execution. 
The  law  of  that  State,  in  that  respect,  however,  does  not 
seem  to  be  materially  different  from  the  laws  of  the  States 
generally. 

In  Cowan  v.  Epes^  2  P.  &  H.  (Va.)  520,  the  will  provided, 
that  the  testator's  widow  should  have  the  use  of  one-third  of 
all  his  property,  real  and  personal,  during  her  life ;'  and  at 
her  deathy  that  it  should  be  equally  divided  among  his  chil« 
dren  and  grandchildren,  in  case  of  the  death  of  any  of  the 
children,  leaving  children  before  the  death  of  the  testator. 
The  grandchildren  were  to  take  by  representation,  or  per 
stirpes.  The  estate  in  remainder  was  held  to  vest  at  the 
death  of  the  testator,  in  such  of  his  children  as  survived  him, 
and  in  the  children  of  such  as  died  before  the  testator ;  and 
that  such  estate  was  not  liable  to  be  divested  at  the  death  of 
the  widow  upon  the  contingency  of  their  not  surviving  her. 

This  case  was  decided  upon  the  authority  of  Haiisfor  v. 
EUiot^  9  Leigh,  79 ;  where  it  was  held  that  words  of  survivor- 
ship are  always  to  be  referred  to  the  period  of  the  testator's 
death,  if  no  special  intent  of  the  testator  appears  to  the  con- 
trary ;  and  upon  the  authority  of  Martin  v.  Ktrby^  11  Grat- 
tan,  76,  where  the  same  rule  was  applied.  The  questions 
involved  were  elaborately  examined  and  ably  discussed  in 
each  of  these  cases. 
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In  Macomb  v.  MiUer^  9  f  aige,  265,  the  testator  devised 
real  and  personal  property  to  his  daughter,  who  was  his  only 
descendant,  during  her  life;  and,  after  her  death,  to  her 
child  or  children,  if  she  should  have  any,  and  to  their  heirs 
and  assigns  forever.  He  further  provided,  that,  in  case  his 
daughter  should  die,  and  leave  no  lawful  issue,  his  executors 
should  sell  his  estate,  and  divide  the  proceeds  among  certain 
collateral  relatives  named. 

This  daughter  married  and  had  one  child.  This  child 
died  in  the  life-time  of  its  mother,  intestate  and  without 
issue.  The  husband  of  the  daughter,  who  was  tlie  father  of 
the  child,  died  before  the  child.  The  mother  tlien  claimed 
to  take  the  property,  as  the  heir  at  law  of  her  deceased 
child,  as  against  the  collateral  kindred  named  in  the  will ; 
and  the  question  was,  whether  the  child  took  a  vested  estate 
nnder  the  will  in  question.  If  so,  it  descended  to  her  mother, 
who  then  became  the  absolute  owner  in  fee  of  the  premises. 
If  not,  on  the  death  of  the  mother,  the .  property  vested  in 
the  collateral  relatives,  who  were  made  residuary  legatees 
under  the  will.  It  was  decided  that  this  child  of  the  testa- 
tor's daughter  took  an  absolute,  vested  remainder  at  its 
birth,  subject  to  open  and  let  in  after-bom  children. 

This  case  came  within  the  rule  in  relation  to  gifts  to  a 
class,  which  has  been  before  noticed. 

This  rule  was  laid  down  in  Hall  v.  Jiobinaon^  3  Jones' 
Eq.  (JN".  0.)  348.  In  a  conditional  limitation  of  an  estate, 
if  the  person  to  take  is  certain,  his  representative  is  entitled 
to  the  interest  limited  to  him,  although  he  died  before  the 
happening  of  the  event  on  which  the  estate  in  remainder 
woa  to  vest  in  possession. 

This  was  not  a  new  rule,  but  a  clear  statement  of  an  old 
rule,  and  in  a  very  serviceable  form  for  practical  use.  The 
pertinent  question,  in  most,  if  not  in  all  cases  of  this  class,  is, 
is  there  a  person  living  who  is  certain  to  take  the  possession, 
if  he  lives  until  the  period  or  event,  which  is  to  limit  the 
particular  interest,  arrives  or  happens  ?  It  is  not  necessary 
to  speculate  upon  such  person's  chance  of  living  until  the  period 
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arrives,  or  the  event  happens.  "Pie  vested  right  of  property 
is  independent  of  that  consideration.  Whenever  there  is  a 
remainder  limited  by  the  provisions  of  a  will,  or  the  terms 
of  a  deed  of  assignment,  and  there  is  any  question  whether 
it  is  vested  or  contingent,  the  first  inquiry  should  be  directed 
to  the  time  of  the  death  of  the  testator ;  and  that  inquiry 
should  be,  whether  the  person  who  is  to  take  the  remainder 
is  then  certain  and  fixed.  If  so,  the  remainder  is  vested  at 
and  from  that  time.  If  not  so,  the  next  point  of  inquiry  is, 
what  period  or  event  is  named,  when  the  person  who  is  to 
take  is  to  be  made  certain,  and  who  is  that  person  ?  Once 
determined,  there  is  an  end  to  the  question.  It  has  not  to  be 
repeated  at  successive  periods,  or  upon  the  happening  of 
succeeding  events.  As  before  remarked,  it  embraces  only 
one  period,  or  one  event,  and  not  a  series  of  periods  or  a  suc- 
cession of  events.  The  rule  is  particular  and  exacting  in 
this  respect,  so  much  so,  that  when  a  vested  remainder  is 
limited  to  a  family  of  children,  who  may  be  thereafter  bom, 
they  take  as  a  class.  If  one  is  alive  when  the  testator  dies, 
all  succeeding  children  are  let  in  as  vested  of  that  period.  If 
none  are  alive  then,  the  remainder  vests  in  the  first  one  born, 
at  birth,  and  all  succeeding  children  are  let  in,  as  of  the  time 
of  the  birth  of  the  first.  So  is  the  rule,  as  we  have  shovm,  in 
all  cases  where  a  remainder  is  limited  to  a  class  of  persons. 
It  may  sometimes  happen  that  the  remainder  never  vests, 
for  the  reason  that  the  persons  designated  never  come  along; 
and  in  such  case,  when  there  is  no  other  disposition  made  of 
the  property,  the  estate  becomes  intestate.  Wood  v.  £eyeSy 
8  Paige,  365,  is  an  example  of  that  kind.  There  was  a 
devise  of  both  real  and  personal  property  to  a  trustee,  for 
the  use  and  support  of  the  testator's  daughter  for  life,  and, 
in  case  she  should  die  leaving  issue,  the  trustee  was  to  divide 
all  the  estate  among  that  issue,  equally.  No  other  disposition 
was  made  of  the  property  by  the  will.  The  daughter  died 
without  issue.  The  estate  was  held  to  be  intestate ;  that  the 
money  received  by  the  trustee  for  land  sold  went  to  the 
heirs  and  not  to  the  distributees. 
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In  Mining  v.  Batdorff^  5  Barr,  503,  there  was  a  devise  to 
a  daughter  for  life,  and  at  her  decease  the  same  to  her 
children,  "  bom  of  her  body,  their  heirs  and  assigns." 

At  the  time  of  the  death  of  the  testator,  the  daughter 
was  alive  and  had  children  living.  It  was  held  that  those 
children  took  a  remainder,  vested  at  the  time  of  the  death 
of  the  testator,  which  opened  and  let  in  after-born  children 
as  they  came  in  esse. 

In  Burnett  v.  Strang,  26  Miss.  116,  the  general  rule,  as  to 
the  intention  of  the  testator,  was  held  to  be  the  criterion,  in 
determining  whether  a  testamentary  provision  should  operate 
as  a  condition  precedent,  or  a  condition  subsequent ;  and  that 
that  intention  was  to  be  inferred,  not  so  much  from  the 
particular  words  of  the  provision  itself,  as  from  the  whole 
will. 

There  is  very  little,  if  any,  difference  in  the  statement  of 
the  general  rnles  and  principles  of  the  law  upon  this  subject, 
in  the  reported  cases  of  the  different  States.  There  are  some 
cases,  however,  where  the  application  of  those  rules  and  prin- 
ciples cannot  be  sustained. 

Van  Dyke*8  Administrator  v.  VamderpooVa  Administrator. 
1  McCarter  (N".  J.)  198,  is  a  case  of  that  character.  The 
rules  and  principles  are  very  clearly  and  truly  stated ;  but 
the  application  of  them  to  the  facts  of  that  case  are  as  clearly 
erroneous,  taking  the  facts  as  reported. 

There  was  a  bequest  of  $5,000  to  Maria  Van  Dyke  Gough 
for  her  life,  which  was  to  be  paid  to  her  children  or  grand- 
children, if  she  left  children  or  grandchild/ren  at  her  death  ; 
but  if  she  died  without  either ,  it  was  to  be  paid  to  James  and 
William  Vanderpool. 

James  and  William  Yanderpool  died  before  Maria,  and 
she  died  without  issue. 

The  court  held  that  James  and  William  Vanderpool  took 
a  vested  interest  in  the  ftind,  and  that  their  representatives 
were  entitled  to  claim  their  respective  shares. 

Now,  during  the  life  of  Maria  Van  Dyke  Gough,  how 
could  it  be  certain  that  James  and  William  Vanderpool 
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would  be  entitled  to  the  money  at  her  death  ?  For,  if  she 
died  leaving  either  children  or  grandchildren,  they  were 
entitled  to  receive  the  money,  and  not  James  and  William 
Vanderpool. 

It  ie  there  stated  as  a  rule,  ^^  that  where  in  a  will  there  is 
no  other  gift  than  in  the  direction  to  pay  or  distribute  in 
futuTo^  the  legacy  .will  be  deemed  contingent,  is  subject  to 
an  exception  of  the  case,  in  which  the  payment  or  distribu- 
tion appears  to  be  postponed  for  the  convenience  of  the 
property,  as  where  the  gift  is  wholly  postponed  to  let  in 
some  othei:  interest." 

While  that  exception  to  the  general  rule  may  remain 
undisputed,  how  is  that  case  to  be  brought  within  the  excep- 
tion ?  When  James  and  William  Vanderpool  died,  it  was 
not  certain  that  they  would  have  any  right  to  the  money, 
and  could  not  be  made  certain  until  the  death  of  Maria.  It 
clearly  was  not  a  case  where  it  was  the  payment  only  which 
was  postponed.  The  children  or  grandchildren  were  inter- 
posed, as  the  recipients  of  the  money,  in  case  there  were 
children  or  grandchildren  of  Maria.  The  postponement  was 
made  to  await  the  result  of  her  death,  not  for  any  alleged 
convenience  of  the  property,  but  to  determine  whether  she 
would  leave  either  children  or  grandchildren.  The  gift 
itself,  and  not  the  mere  payment,  was  made  dependent  on 
that  result.  The  contingency  related  only  to  the  persons 
who  were  to  receive  the  gift. 

The  remarks  of  the  chancellor,  as  reported,  do  nothing  to 
explain  the  inconsistency  between  the  rules  as  laid  down  and 
the  application  that  was  made  of  them.  He  said :  ''  Substan- 
tially the  bequest  is  of  the  interest  of  the  fund  to  Maria  Yan 
Dyke  Gough  for  her  life,  upon  her  death  to  her  children  or 
grandchildren ;  and  if  she  leave  no  lawful  issue,  over  to  James 
and  William  Vanderpool  absolutely. 

"  The  fact  that  the  enjoyment  is  uncertain  never  interferes 
with  the  vesting  of  an  estate.  Where  the  contingency  is  not 
in  the  person,  but  in  the  event,  or  in  the  time  of  the  enjoy- 
ment, the  interest  is  vested. 
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"  It  is  the  present  capacity  of  taking  effect  in  poBseesion, 
if  tbe  poesession  should  ever  become  vacant  while  the  reraain- 
der  continues,  which  distinguishes  a  vested  from  a  contingent 
remainder.  In  the  former  the  enjoyment  only  is  uncertain ; 
in  the  latter  the  right  to  that  enjoyment. 

"  A  legacy  given  at  or  after  any  future  specified  period  or 
event  is  not  vested,  and  the  legatee's  right  to  it  depends  upon 
his  being  alive  at  the  time  fixed  for  the  enjoyment." 

It  is  clear  that  James  and  William  Vanderpool  were  not 
made  to  await  the  event  of  thd  death  of  Maria  Van  Dyke 
Gough  merely  for  the  payment  of  the  legacy.  There  was 
another  contingency  which  embraced  the  gift  itself.  If  she 
left  children  or  grandchildren,  those  children  or  grandchildren 
were  to  take  the  money.  This  part  of  the  contingency  seems 
to  have  entirely  escaped  the  attention  of  the  court. 

In  the  case  of  LetchwortKs  appeal^  30  Penn.  St.  K.  176,  the 
testator's  children  were  held  to  take  a  vested  interest,  under 
a  testamentary  provision,  as  follows : 

'^  At  and  after  the  decease  of  my  said  wife,  and  in  case  she 
should  marry,  and  when  my  youngest  child  shall  arrive  at 
the  age  of  twenty-one  years,  then  it  is  my  will  that  all  my 
estate  shall  be  distributed  by  my  executors  agreeably  to  the 
intestate  laws  of  this  commonwealth,  provided,  always,  never- 
theless, that  in  case  all  my  said  children  shall  die  without 
leaving  lawful  issue  during  the  life-time  of  my  said  wife,  then 
and  in  that  case  I  give,  devise  and  bequeath  to  my  said  wife 
all  my  estate,  real  and  personal  and  mixed,  to  her  and  her 
heirs  and  assigns  forever." 

The  court  applied  this  rule :  "  A  devise  or  legacy,  appear- 
ing to  depend  upon  an  event  that  is  sure  to  happen,  is  vested, 
if  the  happening  of  the  event  does  not  form  a  part  of  the 
description  of  the  devisee;  and  if  the  suspensive  expressions 
can  be  construed  consistently  with,  or  referring,  not  to  the 
vesting  of  the  title,  but  to  the  vesting  of  the  enjoyment." 

It  is  further  remarked :  "  It  is  not  a  devise  to  such  children 
as  should  be  living  at  a  particular  time,  but  a  direction  for 
distribution  among  his  natural  heirs  at  a  particular  time." 


88  TITLE  TO  LANDS  BY  DESCENT. 

It  is  ev^ident  that  the  first  clause  of  this  provision  of  the 
will  provided  merely  for  the  distribution  of  the  testator's 
estate,  and  indicated  the  events  upon  the  happening  of  which 
the  distribution  was  to  be  made.  There  is  no  difficulty  in 
determining  what  period  of  time  those  events  called  for.  The 
youngest  child  must  be  twenty-one,  and  then  the  distribution 
was  to  be  made,  provided  the  widow  had  before  died  or  mar- 
ried. If  she  was  neither  dead  nor  married  when  that  period 
arrived,  then  the  time  of  the  distribution  was  postponed  to 
await  the  event  of  her  sabfequent  death  or  marriage.  So 
far  the  intention  of  the  testator  was  very  clearly  expressed. 

The  remaining  part  of  the  provision  is,  however,  equally 
clear  in  its  expression  of  a  contrary  intention  of  the  testator. 
If  all  his  children  happened  to  die  without  having  issue 
during  the  Ufe-time  of  the  wife,  then  she  was  to  have  the 
whole,  "  to  her  and  her  heirs  and  assigns  forever." 

In  holding  that  the  children  took  a  remainder  vested  at 
the  death  of  the  testator,  the  court  entirely  disregarded  the 
latter  clause  of  the  testamentary  provision,  and  made  it' 
impossible  to  be  effectual ;  while  had  they  held  the  death 
of  the  widow  to  be  the  event  upon  the  happening  of  which 
the  estate  was  to  vest  in  the  children  of  the  testator,  and  in 
the  intermediate  time  to  bo  merely  contingent,  they  would 
have  allowed  force  and  effect  to  both  clauses  of  the  provision. 

The  rules  of  construction  laid  down  by  the  court  seem  to 
require  the  latter  decision.  The  event  of  the  widow's  death 
did  ^^  form  a  part "  in  describing  the  devisee ;  and  it  was  a 
devis^  where  the  devisee  was  not  certain  until  that  event 
happened. 

The  difference  between  those  cases  and  the  case  in  Chew^a 
appeal^  87  Penn.  St.  B.  23,  is  obvious.  In  the  latter  case  there 
was  a  devise  to  the  testator's  sister  for  life ;  one-quarter  to  his 
brother  Benjamin  for  life ;  and  after  his  death  to  the  children 
of  said  brother  and  their  heirs.  It  was  further  provided,  that 
should  any  of  the  children  be  dead  leaving  children,  the 
children  of  the  said  children  should  represent  their  parents. 
It  wats  said  by  the  court:  "AVe  think  the  estate  vested  in 
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remainder  in  the  children  of  the  brother  immediately  on  the 
death  of  the  testator ;"  and  it  was  bo  decided. 

Here  it  was  the  enjoyment  only  that  was  postponed.  The 
right  to  take  was  made  certain  in  the  children  of  the  brother 
as  soon  as  the  testator  died.  There  was  no  intervening 
contingency  upon  which  the  persons  who  were  to  take 
depended. 

Van  Dyke  v.  Vanderpool  was,  in  its  facts,  like  I^lie  v. 
MarshaUy  31  Barb.  560,  where  the  remainder  was  held  to  bo 
contingent.  There  was  in  that  x;ase  a  devise  to  one  and  the 
heirs  of  his  body ;  and  in  case  of  the  death  of  the  devisee 
named,  without  issue  living,  then  to  another  devisee  named. 

Theire  is  an  obvious  distinction  in  the  facts  of  those  cases 
and  the  case  of  Hathaway  v.  Leary^  2  Jones'  Eq.  264,  where 
there  was  a  bequest  of  personal  property  to  tho  wife  of  the 
testator  and  his  two  children,  with  a  provision  that  it  was 
'^  to  remain  in  joint  stock  until  my  children  shall  have  attained 
twenty-one,  then  their  portion  to  be  set  apart  to  them."  One 
of  the  children  died  before  attaining  twenty-one  years  of  ago. 
It  waB  held  that  the  children  had  a  vested  interest  in  the 
property  on  the  death  of  the  testator,  and  that  the  repre- 
sentative of  the  deceased  child  was  entitled  to  the  share  of 
the  deceased. 

The  condition  in  this  case  related  merely  to  the  after- 
enjoyment  of  the  property. 

There  was  a  similar  ruling  in  a  similar  case,  embracing 
both  real  and  personal  property,  in  PhiUips  v.  PhUli/vH^ 
19  Geo.  261. 

So  where  there  was  a  devise  to  the  wife  of  the  testator  for 
life,  and  '^  on  her  death  to  his  son  A.  when  he  arrived  at 
twenty-six  years,"  it  was  held  that  the  son  took  a  vested 
estate  on  the  death  of  the  testator,  and  not  one  contingent 
on  his  becoming  of  the  age  of  twenty-six. 

Bromfidd  v.  Crowder^  4  Bos.  &  Pull.  313,  is  a  case  which 
fully  illustrates  the  rule,  that  the  intention  of  the  testator 
must  control  the  question,  whether  an  estate  is  a  vested  or 
merely  a  contingent  interest,  and  that  that  intention  must 
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be  gathered  from  the  whole  will,  and  not  from  the  language 
of  a  particular  devise. 

There  was  a  direction  1»  the  executors  to  pay  Samuel 
Crowder,  the  defendant,  an  annuity  of  £50  during  his  life, 
with  an  express  condition  that,  if  he  should  at  any  time  mort- 
gage, sell,  assign,  dispose  of,  or  in  any  manner  incumber  the 
same,  or  any  part  thereof,  then  the  future  payments  of  the 
annuity  should  cease.  There  was  a  devise  to  the  /testator's 
wife,  Elizabeth  Davenport,  of  all  his,  testator's,  real  estate 
during  her  life ;  then  to  Joshua  Bose  for  life,  in  case  he  sur- 
vived his  wife,  and  then  as  follows :  "  And  at  the  decease  of 
Mrs.  E.  Davenport  and  Mr.  Joshua  Bose,  or  the  longest  liver 
of  them,  I  give  all  my  real  estate  to  my  godson,  John  Daven- 
port Bromfield,  if  the  said  John  Davenport  Bromfield  shall 
live  to  attain  the  age  of  twenty-one  years ;  but  in  case  he  die 
before  he  attains  that  age,  and  his  brother,  Charles  Bromfield, 
shall  survive  him,  in  that  case  I  give  my  real  estate  to  Charles 
Bromfield,  his  brother,  if  he  lives  to  attain  the  age  of  twenty- 
one,  but  not  otherwise ;  but  in  case  both  the  above  mentioned 
boys  die  before  either  of  them  attain  the  age  of  twenty-one 
years,  then  I  give  my  real  estate  to  John  Vale,  my  godson, 
and  his  heirs  forever." 

The  testator  died  in  1796,  leaving  the  defendant,  the  said 
Samuel  Crowder,  his  heir  at  law. 

On  the  death  of  both  Mrs.  Davenport  and  Joshua  Bose, 
the  tenants  for  life  respectively,  a  bill  was  filed  by  the  plain- 
tifl^,  the  first  named  devisee  in  remainder,  then  an  infant, 
praying  that  his  right  to  the  real  estate  might  be  declared. 
This  was  resisted,  on  the  part  of  the  defendant,  Samuel  Crow- 
der, the  heir  at  law,  on  the  ground  "  that  the  plaintiff  had  no 
right  or  title  to  the  said  estates,  or  any  part  thereof,  for  t^iat 
the  devise  to  him,  tlie  plaintiff,  and  to  the  defendants,  Charles 
Bromfield  and  John  Vale,  were  contingent  remainders,  limited 
upon  the  estates  for  life  devised  to  the  said  Elizabeth  Daven- 
port and  Joshua  Bose,  and  that  as  the  preceding  particular 
estates  determined  and  were  at  an  end  before  the  events 
happened,  on  which  the  said  premises  were  to  become  vested, 
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such  remainders  conld  not  then  take  effect,"  and  consequently 
came  to  the  defendant,  Samuel  Crowder,  as  heir  at  law  of 
the  testator. 

A  case  was  made  by  the  order  of  the  master  of  the  rolls, 
to  obtain  the  opinion  of  the  judges,  whether  the  plaintiff  took 
any  estate,  and  what. 

Lord  Mansfield,  Ch.  J.,  in  the  outset  of  his  opinion,  said : 
"  It  must  be  admitted,  that  according  to  repeated  decisions, 
no  precise  words  are  necessary  to  constitute  a  condition  pre- 
cedent in  wills.  They  must  be  construed  according  to  the 
intention  of  the  parties;  and  it  would  be  absurd,  considering 
the  various  circumstances  under  which  wills  are  made,  to 
require  particular  terms  to  express  particular  meaning^. 
The  apparent  intention,  as  collected  from  the  whole  will, 
must  always  control  particular  expressions." 

It  will  be  noticed  that,  in  this  case,  the  word  "  if"  is  used 
in  a  manner  to  indicate  a  precedent  condition,  if  there  was 
nothing  else  in  the  case  to  denote  a  different  intention.  In 
regard  to  that,  it  is  said :  "  No  doubt  the  general  meaning 
of  the  word  4f'  implies  a  condition  precedent,  unless  it  be 
iBontrolled  by  other  words." 

And  the  court  held  that  the  plaintiff  took  a  vested  estate 
in  fee  simple,  determinable  upon  his  dying  under  the  age  of 
twenty-one  years. 

One  position  taken  on  the  argument  of  that  case,  on  the 
part  of  the  plaintiff,  was  as  follows :  "  It  is  a  most  material 
circumstance  that  the  testator  has  expressly  noticed  in  his 
will  the  defendant,  who  was  his  heir  at  law,  by  giving  him  an 
annuity  of  £50  for  his  life,  with  this  condition,  that  if  the 
defendant  should  at  any  time  dispose  of  any  part  of  it,  he 
should  cease  to  derive  any  benefit  from  the  devise.  This 
clause  most  clearly  evinces  the  opinion  of  the  testator  with 
respect  to  the  conduct  and  prudence  of  the  defendant,  and 
that  he  did  not  mean  that  the  defendant  should  have  his 
estate." 

We  have  presented  this  case  as  an  extreme  example  of  the 
circumstances  and  considerations  which  have  been  allowed 
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to  influence  courts  in  deducing  the  intention  of  testator'a 
contrary  to  the  language  of  the  will. 

This  case  also  presents  another  feature,  to  which  we  ehall 
bestow  more  particular  attention  before  we  leave  the  subject, 
namely :  that  while  the  court  held  that  the  contingency  of 
the  plaintift^'s  attaining  twenty-one  years  of  age,  was  not  a 
condition  precedent  to  the  vesting  of  the  estate  in  him,  it  is 
intimated  that  it  might  operate  as  a  condition  subsequent,  to 
divest  him  of  the  estate,  should  he  die  before  he  became 
twenty-one. 

We  propose  to  show,  in  its  proper  place,  that  contingencies 
upon  which  the  right  of  an  individual  to  an  estate  is  made 
to  depend,  must  operate  as  conditions  precedent,  if  at  all, 
and  cannot  be  effective  as  conditions  subsequent.  The  latter 
operation  would  conflict  with  the  established  rules  of  the 
common  law,  and  with  the  established  rules  in  regard  to 
estates  of  inheritance  in  lands,  in  this  country.  It  would  also 
subvert  the  whole  system  of  contingent  remainders ;  for  there 
is  nothing  in  this  case  to  make  it  an  exception,  in  that  respect, 
to  contingent  remainders  generally ;  and  all  interests  of  that 
class,  in  any  other  case,  might  be  construed  as  vested,  only* 
subject  to  be  divested  upon  the  happening  of  the  contingency, 
with  as  much  propriety  as  in  this  case. 

Doe  V.  Moore^  14  East,  601,  is  another  of  the  same  class 
of  decisions. 

There  was  a  devise  to  John  Moore,  when  he  attains  the  age 
of  twenty-one  years,  to  hold  to  him,  his  heirs  and  assigns  for- 
ever. "  But  in  case  he  should  die  before  he  attains  the  age 
of  twenty-one  years,  then  I  give  and  devise  the  last  mentioned 
estate  to  his  brother,  James  Moore,  when  he  attains  the  ago 
of  twenty-one  years,  to  hold  the  same  to  him,  his  heirs  and 
assigns  forever." 

The  action  was  ejectment  by  the  heirs  at  law  of  the  testator 
to  recover  possession  of  the  lands  so  devised.  The  devisees 
were  then  under  the  age  of  twenty-one. 

The  court  decided  that  the  plaintiffs,  as  the  heirs  at  law, 
took  no  estate  in  the  premises ;  that  the  first  devisee,  John 
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Moore,  took  an  immediate  vested  interest  on  the  death  of 
the  testator,  liable  to  be  divested  upon  his  dying  under 
twenty-one. 

In  the  case  of  Cogburn  v.  Offleh/j  18  Geo.  66,  the  coiiii 
undertake  to  distinguish  the  case  of  Doe  v.  Mbore^  and  others 
of  that  character,  from  the  case  before  them,  in  this  manner. 
It  is  said :  "  Some  courts  have  held,  that  though  a  devise  to 
a  particular  person,  if  he  shall  live  to  attain  a  particular  age, 
standing  alone,  is  contingent;  yet,  if  it  be  followed  by  a 
limitation  over  in  case  he  die  under  such  age,  the  devise 
over  is  considered  explanatory  of  the  sense  in  which  the 
testator  intended  the  devisee's  interest  in  the  property  to 
depend  on  his  attaining  the  specified  age,  viz. :  tliat  at  that 
age  it  should  become  absolute  and  indefeasible ;  the  interest 
in  question  is,  therefore,  construed  to  vest  instanter. 

"  The  principle  here  is  somewhat  subtle,  but  it  rests  upon 
the  principle  that,  unless  some  immediate  interest  had  been 
conveyed  to  the  devisee,  there  would  have  been  nothing  to 
go  over  upon  the  contingency  of  his  death  before  twenty- 
one,  and  the  words  giving  the  devise  this  direction  have  no 
meaning.  Thus,  it  will  be  observed,  proceeding  upon  the 
idea  tiiat  there  was  a  prior  estate  extending  over  the  period 
for  winch  the  devise  was  postponed." 

Thij  explanation,  impliedly,  at  least,  concedes  that  the  rule 
of  vesting  to  be  divested  upon  the  happening  of  the  contin- 
gency, is  not  generally  applicable  to  all  cases,  but  only  to  a 
class  of  cases  where  the  donor  or  devisor  has  intimated  an 
intention  that  such  shall  be  the  operation.  We  shall  examine 
that  proposition,  whether  such  intention,  even  when  plainly 
expressed,  can  be  carried  into  effect  by  law,  when  we  con- 
sider the  question  in  another  section,  whether  it  is  possible, 
under  our  system  of  land  tenures,  to  so  vest  an  estate  that 
Bome  future  event  or  some  condition  subsequent  may  divest  it. 

Doe  V.  Ifowell^  1  Mau.  &  Selw.  327,  is  a  case  similar  to 
Doe  V.  Moore  and  BroinfieUl  v.  Crowder,  So,  also,  is  Ed- 
wards V.  Hammond^  3  Lev,  132.  The  contingency,  in  each 
case,  was  held  to  apply  only  to  the  possession  of  the  property. 
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lioe  V.  B7'igff8j  16  East,  412,  was  distinguished  from  that 
class  of  cases  by  Lord  Ellenborough,  Ch.  J.,  as  follows.  He 
said :  "  But  those  cases  materially  differed  from  the  present ; 
the  devisee  in  remainder  was  a  person  in  esse^  and  the  words 
of  condition,  if  he  attained  twenty-one,  were  used  only  to 
denote  the  time  when  the  estate  should  come  into  possession. 
Here  the  estate  is  limited,  not  to  any  persons  in  being,  nor 
to  any  pereons  of  whom  it  could  be  predicted  for  certain, 
that  they  ever  would  be  in  being,  or  that  if  they  ever  came 
into  being,  they  would  be  so  at  the  death  of  the  testator's 
son  mcKard^  the  limitation  being  after  the  decease  of  his 
son  Eichard  'unto  the  heirs  of  the  body  of  my  said  son 
Kichard  Clemett,  lawfully  begotten,  or  to  be  begotten,  equally 
among  them  as  shall  then  be  living ' ;  so  that  the  remainder  is 
contingent,  and  depends  not  only  on  the  event  of  there  being 
any  child -or  children  born,  but  on  the  event  of  any  of  them 
being  living  at  the  death  of  their  father;  and  no  case  has 
been  shown  where  an  estate,  depending  on  such  a  contin- 
gency, has  ever  been  held  vested." 

It  would  have  been  just  as  appropriate  in  this  case,  as  in 
the  others,  to  hold  the  property  vested  to  be  divested  by  the 
contingency. 

In  South  Carolina,  in  the  case  of  Bendy  v.  Lony^  1  Strob- 
hard's  Eq.  43,  there  was  a  devise  of  all  the  testator's  property 
to  his  wife  for  life,  or  until  her  marriage,  and  on  her  death 
or  marriage  to  be  equally  divided  between  the  testator's 
children;  the  diildren  were  held  to  take  the  estate  as  a 
remainder,  vested  on  the  death  of  the  testator,  and,  there- 
fore, transferable  by  them  during  the  time  his  wife  lived 
unmarried. 

So  where  there  was  a  devise  to  the  wife  for  life,  then  to 
return  and  become  a  part  of  the  testator's  estate,  the  property 
was  held  to  be  intestate ;  and  the  remainder  to  be  vested 
immediately  in  the  heirs  of  the  testator,  upon  his  death,  sub- 
ject only  to  the  life  interest  of  the  wife ;  and  the  fact  that 
the  widow  was  one  of  his  heirs,  by  statute,  was  decided  to 
make  no  difference  with  the  result.     She  being  one  of  the 
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heirs,  the  remainder  was  held  to  have  vested  in  her  in  com- 
mon with  the  other  heirs. 

RocheU  V,  Tompkins,  2  Qratt.  506. 

The  two  cases  last  cited  cannot  be  questioned,  when  tested 
by  the  general  rule,  that  the  intention  of  the  testator  must 
control  the  construction  of  his  will. 

SECTION  III 

OASES  WHEBE  THft  BEMAINDEB  WAS  HELD  NOT  TO  VEST  ON  THE 
DEATH  OF  THE  TESTATOR,  SO  AS  TO  CONSTTrUTE  THE  BEMAIN- 
DESMAN  THE  STOCK  OF  DESCENT,  BUT  WAS  HELD  TO  BE  POST- 
PONED TO  A  LATEB  PEBIOD. 

It  should  be  borne  in  mind,  that  cases  of  this  kind  do  not 
differ  in  character  from  the  class  of  cases  before  examined. 
They  differ  only  in  the  fact,  that  the  intention  of  tlie  giver  is 
manifested  in  the  instrument,  wherein  he  makes  the  gift,  to 
leave  the  contingency  of  some  event,  or  some  series  of  events, 
to  determine  which  of  certain  persons  named  or  indicated, 
shall  ultimately  be  the  objects  of  his  bounty ;  which  event, 
or  series  of  events,  may  not  happen  until  after  the  deatli  of 
the  donor  or  devisor.  The  cases  are  arranged  in  differ- 
<ait  sections,  chiefly  for  convenience  in  the  examination  of 
them.  The  cases  reported,  so  distinguished  by  the  final 
result,  seem  to  be  fewer  in  number  than  the  others.  How 
far  that  may  be  attributable  to  the  disposition  so  commonly 
expressed,  to  lean  towards  vesting  remainders  at  the  earliest 
possible  time,  namely,  the  death  of  the  testator,  may  be 
doubtful.  Nor  is  it  material,  since  there  is  no  difierence  in 
the  rights  of  the  donee  or  devisee  after  those  rights  are  once 
vested,  which  depends  upon,  or  is  influenced  at  all,  by  the 
time  of  the  vesting. 

In  Hunt  V.  ffailj  37  Maine,  363,  the  testator  devised  cer- 
tain real  estate  to  his  wife  for  life,  and  after  the  death  of  the 
tenant  for  life,  to  such  of  his,  the  testator's  children,  as  should 
be  living  at  the  death  of  the  tenant  for  life,  and  to  the  heirs 
of  those  who  should  then  be  dead. 
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It  was  decided  that  the  estate  devised  did  not  vest  in  the 
children  during  the  life  of  the  tenant  for  life. 

The  provision  of  the  will  in  question  was  as  follows: 
"  2.  After  the  decease  of  my  dear  wife,  my  will  is  that  my 
executor  hereinafter  named  cause  an  equal  division  to  be 
made  among  all  my  children,  and  the  heirs  of  such  as  may 
then  be  deceased,  of  all  my  property,  both  real  and  personal." 

The  action  was  in  the  nature  of  waste,  and  the  plaintiff 
was  met  with  the  rule  that  no  one  except  the  owner  of  the 
next  immediate  estate  of  inheritance  can  maintain  such 
action. 

The  court  said :  "  By  the  terms  of  the  will  the  estate  is  not 
to  vest  till  after  the  death  of  the  widow,  and  then  the  divi- 
sion is  to  ensue.  Till  then  there  is  a  contingency  as  to  the 
persons  who  may  take  the  estate." 

The  intention  of  the  testator  in  this  case  might  have  been, 
at  least,  quite  as  probably  inferred,  that  it  was  only  the 
division  of  his  estate  that  was  postponed  until  the  death  of 
the  tenant  for  life.  Indeed,  it  may  be  said  that  that  was  the 
more  probable  intention,  because  that  is  the  expressed  inten- 
tion of  the  clause  of  the  will  which  postponed  any  part  of  the 
testator's  disposition  of  his  property. 

In  Watson  v.  Woods^  3  R.  I.  226,  there  was  a  devise  of  land 
to  a  daughter  of  the  testator  for  life ;  one-third  of  the  same 
to  lier  husband  for  life,  if  he  survived  her,  and  then  to  the 
children  of  the  said  daughter  and  their  issue:  "Provided, 
however,  that  such  child  or  children  of  my  said  daughter 
Mary,  or  the  issue  of  any  such  child  or  children,  as  at  the 
time  of  her  decease  may  be  under  the  age  of  twenty-one 
years,  shall  not  be  entitled  to  the  possession  of  the  portion 
of  the  said  premises,  to  which  he  or  she  may  be  entitled  at 
the  decease  of  the  said  Thomas  and  Mary  Rivers  as  aforesaid 
(the  daughter  and  her  husband),  until  his  or  her  arrival  at 
the  age  of  twenty-one  years,  but  such  portion  shall  remain 
in  the  possession  of  the  said  trustees." 

The  children  of  the  said  daughter  were  held  to  take  no 
vested  estate  during  her  life,  and,  as  a  consequence,  that  a 
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conveyance  made  by  one  of  the  children  daring  her  life, 
passed  no  interest  in  the  premises. 

This  case  cannot  be  snstaincd  under  any  of  the  rules  of 
construction  established  in  other  cases.  It  was  not  the  title 
to  the  land  that  was  postponed,  but  only  its  possession  and 
enjoyment.  The  language  of  the  will  was  as  definite  in  that 
respect  as  language  could  be ;  while  extraneous  circumstances 
pointed  with  equal  clearness  in  the  same  direction.  Certainly 
it  could  not  be  reasonably  inferred  that  it  was  the  intention 
of  the  testator  to  disinherit  his  children,  or  his  granchildren, 
merely  because  they  were  infants  at  the  time  of  the  death  of 
their  mother  or  grandmother.  It  would  be  attributing  to 
the  testator  an  unnatural  intention  and  disposition,  to  with- 
hold the  means  of  support  to  his  descendants,  merely  because 
they  had  the  misfortune  to  be  helpless  and  dependent  for  the 
want  of  age.  Such  considerations  may  well  induce  the  parent 
to  postpone  the  possession  of  property ;  but  it  is  monstrous  to 
infer  his  intention  to  deprive  them  of  all  right  to  property  for 
such  reasons.  It  must  require  the  most  unequivocal  expres- 
sion of  such  an  intention  to  induce  a  court  to  give  it  the 
force  of  law.  The  only  acceptable  conclusion  which  the  case 
admits  of,  is,  that  the  decision  was  made  with  very  little,  if 
any  examination  and  consideration  of  its  merits,  or  of  the 
rules  of  construction  which  should  control. 

The  rule  that  the  intention  of  the  testator  must  govern 
was  fully  recognized  and  well  expressed  in  Gifford  v.  Thom^ 
1  Stockt.  702.  The  provision  of  the  will  in  that  case  was : 
*'I  give  and  bequeath  all  the  residue  and  remainder  of  ray 
property,  of  every  kind  and  description  whatever,  to  the  said 
"William  Jauncey  Thorn,  when  he  arrives  at  the  age  of  twenty- 
one-years,  to  him  and  his  heirs  forever." 

The  question  submitted  to  the  court,  was  whether  the  legatee 
took  a  vested  estate  immediately  on  the  death  of  the  testator, 
or,  whether  the  legacy  was  contingent  upon  his  becoming 
twenty-one  years  of  age. 

The  court  held  that  the  legatee  took  only  k  contingent 

interest  until  he  became  of  age;  that  that  period  was  a  con- 
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dition  precedent  to  the  vesting  of  the  legacy ;  and  the  legatee 
dying  before  that  period,  the  legacy  lapsed. 

This  conclusion  was  arrived  at,  both  from  the  intention 
expressed  in  the  clause  here  quoted,  and  from  the  conviction 
produced  by  the  entire  will,  that  such  was  the  intention  of 
the  testator.  The  subject  is  elaborately  discussed  in  the 
opinions,  and  most  of  the  eai*lier  leading  cases  are  reviewed. 
The  criticisms  upon  the  words  "  when,"  "  if,"  etc.,  differ  in 
some  respects  from  the  views  expre^ed  in  the  authorities 
before  noticed.  For  example,  authorities  are  cited  as  show- 
ing that  the  word  ''  when,"  alone  and  unqualified  in  the  gift 
of  a  legacy,  denotes  the  time  when  the  gift  is  to  take  effect, 
and  not  the  mere  time  of  payment. 

It  was  said :  "  The  intention  of  the  testator  is  the  pole  star 
to  guide  in  the  construction  of  a  will ;  and  that  intention  is 
not  to  be  ascertained  by  any  particular  clause  standing  by 
itself,  but  is  to  be  gathered  from  the  whole  will  taken  togetli- 
er;  and  where  the  intention  is  manifest,  if  the  same  is  not 
contrary  to  some  positive  or  settled  rule  of  law,  it  must  pre- 
vail ;  although,  to  give  effect  to  such  intention,  it  may  be 
necessary  to  depart  from  the  literal  meaning,  or  the  strict 
grammatical  construction  of  the  words,  which  the  test^itor 
has  used  to  express  his  intention." 

The  matter  of  Ryder ^  an  infant,  11  Paige,  186,  is  a  case 
where  the  period,  when  the  remainder  vested,  was  fixed  at  the 
decease  of  the  tenant  for  life,  instead  of  the  death  of  the  tes- 
tator. There  was  a  devise  to  a  married  woman  of  the  rents 
and  profits  of  real  estate,  the  remainder  to  her  surviving 
children,  and  to  the  issue  of  such  of  her  children  as  should 
have  died  leaving  issue  at  the  time  of  her  death.  The  inte- 
rest of  the  children  was  treated  as  contingent  until  the  death 
of  the  mother. 

The  question  whether  a  remainder  was  contingent  or  vested 
arose  in  Van  TiWargh  v.  HoUinshead^  1  McCarter,  N.  J.  32, 
in  this  way :  By  a  will  made  in  1809  the  testator  devised  that, 
at  the  death  of  his  son  "William,  his  part  of  liis  landed  property 
be  given  to  his  surviving  children  according  to  law.     As  the 
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law  then  existed  in  New  Jersey,  and  as  it  was  at  the  time  of 
the  testator^s  death,  a  son  took  twice  as  much  as  a  daughter. 
But  before  the  son  died  the  law  was  so  changed  that  the  lands 
descended  equally  without  regard  to  sex.  The  direct  ques- 
tion was,  whether  the  lands  were  to  be  divided  by  the  law 
as  it  existed  at  the  time  the  will  was  made,  and  when  the 
testator  died,  or  by  the  law  as  it  existed  at  the  death  of 
the  son.  This  was  an  important  practical  question,  because 
the  surviving  children  who  were  to  take  were  of  both 
sexes. 

The  decision  of  the  question  depended  upon  whether  the 
real  estate  vested  in  the  children  at  the  time  of  the  death  of 
the  testator,  or  not  until  the  death  of  the  son  named  in  the 
will.  If  it  vested  at  the  time  of  the  death  of  the  testator,  no 
subsequent  change  of  the  statute  could  divest  it.  Conse- 
quently, the  practical  question  was,  whether,  during  the  period 
of  time  elapsing  between  the  death  of  the  testator  and  the 
death  of  the  son,  the  children  had  a  vested  or  contingent 
remainder.  If  vested,  the  old  law  governed  the  division  of 
the  land  among  the  surviving  children,  and  the  sons  took 
twice  as  much  as  the  daughters.  If  contingent,  the  new 
statute  governed,  and  it  belonged  to  the  sons  and  daughters 
in  equal  shares.  The  court  held  that  the  remainder  was 
contingent  until  the  death  of  the  son,  and  the  new  statute 
governed  the  division. 

The  ground  upon  which  the  remainder  was  held  to  be 
contingent  was,  that,  according  to  the  terms  of  the  will,  only 
those  children  alive  at  the  death  of  the  tenant  for  life  could 
take.  While  the  tenant  for  life  was  alive,  the  interests  of  the 
children  were  uncertain  and  precarious,  for  it  was  impossible 
to  say  which  of  them,  if  any,  would  survive.  So,  that  during 
that  uncertainty,  the  interests  of  the  children  were  not  cer- 
tain and  vested. 

The  phraseology  of  the  will  in  this  case  was,  after  a  devise 
to  his  eon  "William,  "  at  the  decease  of  my  son  William  I  will 
that  his  part  of  my  landed  property  be  given  to  his  surviving 
children  according  to  law." 
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It  was  said  by  the  chancellor:  ^^  The  limitation  over  of  the 
estate  npon  the  death  of  the  devisee  is  to  hU  surviving  child- 
ren, not  to  thoBe  who  survive  the  testator^  nor  to  the  cliildren 
of  the  devisee  as  a  class,  but  to  such  children  of  the  devisee 
as  shall  survive  him.     This  creates  a  contingent  estate." 

The  distinction  between  a  contingent  and  a  vested  interest 
is  clearly  stated  in  Snow  v.  Stww^  49  Maine,  159,  There  was, 
in  that  case,  a  bequest  of  the  testator's  personal  property  to 
his  widow,  during  her  life  or  widowhood,  she  to  use  so  much 
as  might  be  necessary.  After  her  decease,  or  marriage,  one- 
half  of  what  remained  was  to  descend  to  his  son  Edward,  and 
the  other  half  to  his  son  Isaac.  It  was  provided  that  Edward 
should  come  into  possession  ^'  when  he  shall  arrive  at  the  age 
of  twenty-one,  or  at  the  death  or  marriage  "  of  the  widow. 
It  was  held  that  the  legacy  to  Edward  was  contingent,  and 
that  if  he  died  a  minor,  and  before  the  death  or  marriage  of 
the  widow,  the  legacy  lapsed  and  was  void. 

The  distinction  between  a  contingent  and  vested  interest 
is  stated  in  this  way :  ^'  Where  the  bequest  is  absolute  in  its 
terms,  but  to  be  paid  at  a  future  time,  it  vests  in  the  legatee, 
and  is  transmissible  to  his  representatives  if  he  dies  before 
the  time  fixed  for  payment ;  but  when  the  bequest  is  to  take 
effect  at  a  future  time,  or  the  same  is  annexed  to  the  legacy 
itself,  and  not  to  the  payment  of  it,  it  is  contingent,  and 
lapses  by  the  death  of  the  legatee  before  the  time." 

It  was  said  by  the  court:  '^  A  remainder,  at  most,  was  the 
subject  of  the  bequest.  It  depended  on  two  contingencies : 
one,  whether  anything  woul^  remain  at  the  death  or  marriage 
of  his  mother;  and  the  other,  whether  he  would  ever  attain 
the  age  of  twenty-one  years." 

The  provision  that  the  mother  was  not  limited  to  the 
income,  but  might  use  the  principal,  was  significant  of  the 
intention  to  bestow  on  the  son  only  a  contingent  interest. 
It  may  be  properly  considered  as  the  controlling  feature  of 
that  case. 

Poythreas  v.  Harrison^  1  P.  &  H.  (Va.)  197,  is  a  case  where 
a  bequest  was  held  to  be  contingent     The  testator  gave  his 
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estate  to  his  wife  for  life,  with  remainder  to  three  legatees, 
subject  to  the  condition  that  the  three  should  contribute 
$1,000  to  his  son,  to  be  paid  at  the  death  of  his  wife.  There 
was  then  a  provision,  that  if  the  son  should  die  before  he 
received  the  legacy,  the  amount  unpaid  should  go  to  his 
sister.  The  widow  renounced  the  provision  in  her  favor,  and 
the  legatees  received  the  greater  portion  of  their  legacies. 

The  $1,000  legacy  to  the  son  was  held  to  be  contingent 
upon  his  surviving  the  widow. 

The  case  of  Griswold  v.  Cheer^  18  Gteo.  645,  presents  a 
state  of  facts  which  frequently  occurs  substantially,  and  the 
disposition  of  the  case  is,  therefore,  of  importance  as  a 
precedent. 

The  testator  devised  his  property  to  his  wife  for  her  life ; 
at  her  death  to  his  daughter  in  fee,  '^  if  then  living,  and  her 
issue,  if  any ;  but  if  the  daughter  should  at  that  time  be  dead, 
without  issue,  or  afterward  die  leaving  no  issue,"  then  to 
the  children  of  several  persons  named. 

It  was  held  that  the  daughter  took  only  a  contingent 
remainder ;  and  while  she  remained  without  issue,  the  child- 
ren of  the  persons  named  had  such  an  interest  in  the  estate 
as  to- entitle  them  to  an  injunction  against  the  widow  to  stay 
her  from  committing  waste. 

It  was  said  by  the  court :  "  The  record  shows  that  the  mother 
is  still  living,  and  that  the  daughter  has  no  children.  If  she 
should  thus  die  before  her  .mother  dies,  of  course  the  clear 
and  definite  provision  in  favor  of  these  defendants  in  error, 
dependent  upon  this  event  alone,  will  take  effect.  It  follows, 
therefore,  that  the  interest  of  the  daughter,  Mrs.  Hill,  or  of 
her  estate  in  this  property,  is  in  the  nature  of  a  contingent 
remainder — a  remainder  resting  upon  the  condition  of  her 
surviving  her  mother  with  issue." 

"  The  interest  of  Mrs.  Hill  in  this  property  is  not  a  vested 
interest." 

The  interest  of  the  ultimate  devisees  was  donbly  contin- 
gent. It  could  not  become  vested  until  the  death  of  the 
daughter,  and  then  only  upon  her  death  without  issue. 


102  TITLB  TO  LANDS  BY  DESCENT. 

Where  a  will  provided :  "  I  do  give,  devise  and  bequeath 
to  ray  beloved  daughter,  Julia  Maria,  the  wife  of  Benjamin 
Ogle  Tayloe,  and  such  her  child  or  children  as  shall  at  her 
decease  be  living,  and  shall  have  attained,  or  shall  thereafter 
attain,  the  age  of  twenty-one  years,"  the  rest  and  residue  of 
my  real  and  personal  estate,  it  was  held  that  Mrs.  Tayloe 
took  only  a  life  estate,  and  her  children  contingent  remain- 
ders. In  the  language  of  the  court :  '^  The  estate  did  not 
vest  in  the  children  on  the  death  of  the  testator ;  it  went 
only  to  those  who  survived  their  mother  and  became  of  age. 
If  one  of  them  became  twenty-one  years  of  age  he  would 
still  have  no  title,  unless  he  was  living  at  the  decease  of  his 
mother ;  and  if,  after  attaining  twenty-one  years  of  age,  he 
married  and  died  before  his  mother,  leaving  issue,  his  issue 
could  not  inherit.  The  remainder  to  the  children  was  not, 
therefore,  vested,  but  contingent." 

Tajloe  «.  Gould,  10  Barb.  888. 

The  language  of  the  will  in  the  foregoing  case  leaves  little, 
if  any  doubt,  that  the  court  construed  the  devise  in  strict 
accordance  with  the  intention  of  tlie  testator.  There  ai'e 
cases  holding  the  remainder  to  vest  at  a  later  period  than 
the  death  of  the  testator,  where  it  is  not  so  clear  that  such 
intention  was  fulfilled. 

In  Olnei/  v.  Hallj  21  Pick.  311,  there  was  a  devise  to  the 
wife  while  she  remained  the  widow  of  the  testator,  with  the, 
further  provision,  as  follows :  "  Should  my  wife  marry  or 
die,  the  land  then  shall  be  equally  divided  among  my  sur- 
viving sons." 

The  testator  left  five  sons  at  the  time  of  his  decease ;  but 
only  one  of  the  sons  survived  the  widow.  The  question  was 
whether  the  estate  vested  only  in  the  son  who  survived  the 
widow,  or  in  the  sons  equally,  who  died  before  her.  The 
court  construed  the  provision  of  the  will  as  a  devise  only  to 
such  sons  as  survived  the  widow ;  "  that  until  her  death  it 
was  uncertain  who  would  be  alive  to  take,  and,  therefore, 
that  uo  estate  vested  in  any  one  before  that  event  happened; 
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and  that,  as  one  only  survived  her,  the  whole  estate,  on  her 
death,  vested  in  him«  As  nothing  vested  in  the  father  of  the 
demandant's  wife,  nothing  descended  to  her." 

See  also  Snow  «.  Snow,  49  Maine,  159 ;  Brown  v.  Brown,  44  N, 
H.  281 ;  Moore  v.  Littel,  40  B&rb.  488. 

The  case  of  Striker  v.  Mbtt,  28  N.  Y.  82,  is  one  where  the 
remainder  was  held  to  be  contingent,  so  as  not  to  pass  by 
deed. 

The  testator  gave  all  his  real  estate  to  his  three  grand- 
children, naming  them,  and  their  heirs  forever.  He  then 
directed  that  it  should  be  disposed  of  as  follows  by  his  execu- 
tors :  1.  It  should  not  be  alienated.  2.  The  executors  should 
rent  it  and  pay  the  rent  to  the  said  heirs  in  equal  portions. 
3.  There  was  also  a  provision  that  in  case  any  of  the  said 
heirs  and  devisees  should  die  without  lawful  issue,  the  share 
of  the  one  so  dying  should  go  to  the  surviving  devisees  and 
their  heirs  forever. 

One  of  these  grandchildren  died  without  issue,  leaving  a 
will,  whereby  she  devised  all  her  property.  Before  this, 
however,  the  grandchildren,  the  devisees,  had  procured  judg- 
ment of  partition  of  the  real  estate,  and  had  executed  to  each 
other  mutual  deeds  of  release.  The  questions  to  be  decided 
were,  whether  these  mutual  deeds  of  release,  and  the  will  of 
the  deceased  devisee,  were  valid  and  effective;  and  those 
questions  depended  on  the  ulterior  question  whether  the 
interest  or  estate  which  each  of  the  grandchildren  took  under 
the  will  Was  a  vested  or  a  contingent  estate.  The  court  held 
that  the  estate  so  devised  to  the  grandchildren  was  contin- 
gent, and  that,  consequently,  they  had  no  estate  which  they 
could  convey  by  deed,  and  none  which  could  pass  by  the 
will  of  the  deceased  grandchild. 

The  court  said :  "  The  remainder,  limited  to  the  surviving 
grandchildren  upon  the  event  of  the  death  of  one  of  them 
without  issue,  was  contingent  and  not  vested.  At  the  time 
of  the  execution  of  the  partition  deeds,  it  was  not  only  uncer- 
tain when  the  remainder  would  vest  in  favor  of  such  of  them 
as  should  survive  the  others,  but  as  the  issue  of  the  grand- 
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child  dying  was  to  take  preferably  to  the  surviving  grand* 
children,  it  was  uncertain  whether  any  estate  in  remainder 
would  ever  arise  in  their  favor." 

In  another  case,  arising  upon  the  same  will,  it  was  held  that 
these  grandchildren  had  no  present  legal  interest  which  could 
pass  by  a  sale  under  judgment  and  execution  against  them. 

Bi6W8ter  «.  Striker,  2  N.  Y.  19. 

There  was  a  devise  to  one  Elwyn,  and  his  heirs,  upon  the 
trusts  that  he  should  permit  Mary  and  John  Tabor  to  use 
and  enjoy  the  same  during  their  lives  and  the  life  of  the  sur- 
vivor. After  the  death  of  both,  one-half  to  the  use  of  Harriet 
forever ;  the  other  half  to  the  use  of  Lydia  for  life ;  after  her 
death  to  the  use  of  her  children  foreven 

« 

Hajee  «.  Tabor,  41  K.  H.  621. 

It  was  held  that  the  remainder  to  Lydia  during  the  life  of 
John  (Mary  being  dead)  was  only  contingentj  and  that  the 
remainder  to  Lydia's  children,  during  the  life  of  John  and 
Lydia,  was  doubly  contingent,  and  that  Lydia's  children 
(Lydia  being  dead)  could  have  only  a  contingent  remainder, 
and  that  no  estate  of  inheritance  vested  in  them  during  the 
life  of  John. 

The  court  held  that  John  Tabor  had  a  life  estate,  and  that 
Lydia  and  her  children,  and  Harriet  stood  as  though  the 
estate  had  been  devised  to  them  after  the  decease  of  John, 
without  the  intervention  of  any  trustee.  The  remainders 
were  held  to  be  contingent,  on  the  ground,  as  stated  by  the 
court,  that  ^^  as  Lydia  could  not  take  her  estate  until  after 
the  termination  of  the  natural  life  of  Mary  and  John,  if  the 
life  estate  of  John,  the  survivor,  should  terminate  or  bo 
destroyed  before  his  death,  as  it  may  by  forfeiture,  or  by  sur- 
render and  merger  in  the  inheritance,  the  remainder,  limited 
to  Lydia,  could  never  vest  in  possession  in  her,  though  she 
might  have  survived  John,  because,  from  the  time  when 
John's  life  estate  should  thus  terminate,  to  the  time  of  his 
decease,  there  would  be  no  particular  estate  to  support  the 
remainder,  and,  of  course,  the  remainder  would  fail.    Were 
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Lydia  alive  her  children's  remainder  would  be  liable  to  fail 
also  in  the  same  way,  by  the  termination  of  her  life  estate 
before  her  death,  so  that  their  remainder  would,  in  that  case, 
be  doubly  contingent,  or  doubtful." 

A  will  provided  that  the  real  estate  should  be  rented 
for  the  benefit  of  certain  children  and  the  wife,  until  a  son, 
one  of  the  children,  became  of  age,  then  to  be  sold  if  they 
saw  cause,  and  the  proceeds  equally  divided,  a  life  estate 
being  retained  for  the  wife.  Then  came  this  provision,  that 
if  either  should  die  before  that  time  the  whole  was  to  descend 
to  the  survivor.  One  of  the  children  died  before  the  major- 
ity of  the  son  named,  and  one  died  after  that  time.  Upon 
that  state  of  facts  it  was  held  that,  at  the  majority  of  the  son 
named,  the  property  vested  absolutely  in  the  two  devisees 
then  surviving,  as  tenants  in  common. 

MUler  V.  Eeegan,  14  Ind.  502. 

The  majority  of  the  son  seems  to  have  been  the  time  fixed 
by  the  testator  when  the  remainder  was  to  vest,  and  the 
children  then  surviving  were  to  be  the  parties  in  whom  it 
was  to  vest ;  and  so  it  was  held  by  the  court. 

There  seems  to  have  been  a  statute  in  New  Jersey,  passed 
June  13,  1820,  R.  L.  774,  §1,  entitled  an  "Act  regulating 
the  descent  of  real  estate,"  which  was  construed  to  make  all 
remainders  contingent  where  there  was  a  devise  to  one  for 
life,  with  remainder  to  the  heirs  of  such  devisee. 

Don  «.  Demarest,  1  N.  J.  525. 

This  would  seem  to  have  been  only  declaratory  of  the  com- 
mon law  rule,  that  the  heirs  of  any  person  are  not  determined 
while  that  person  lives. 

In  Rdberaon  v.  WiUan^  38  N.  H.  48,  there  was  a  devise  to 
one  for  life,  the  remainder  in  fee  to  the  oldest  surviving  son 
of  the  life  tenant.  The  remainder,  during  the  existence  of 
the  tenant  for  life,  was  held  to  be  contingent.  A  quitclaim 
deed  of  the  land,  made  by  the  oldest  son  of  the  life  tenant 
before  the  death  of  his  father,  who  was  the  life  tenant,  was 
held  not  to  convey  the  contingent  remainder. 
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The  plirase  of  the  will  in  question  was  as  follows :  "  And 
after  the  death  of  mj  said  son  Jeremiah,  I  give  and  devise 
the  same  lands  to  the  oldest  son  of  the  said  Jeremiah  that  maj 
be  then  living,  and  his  heirs  forever."  Jeremiah  Eastman 
conveyed  by  quitclaim  deed  to  his  oldest  son,  Edward  M. 
Eastman,  after  the  death  of  the  testator  in  1847.  In  1848 
Edward  M.  Eastman  conveyed  to  one  Wallace;  in  1853 
Edward  M.  Eastman  also  conveyed  to  the  defendant. 

Jeremiah  Eastman  died  in  1854.  Edward  M.  was  the 
oldest  son  of  Jeremiah,  and  survived  his  father.  The  ques- 
tion was  whether  Edward  M.  had  a  vested  interest  in  the 
premises  which  could  pass  by  his  deed  to  Wallace  in  1853. 
The  court  said :  "  Was  the  interest  of  Edward  M.  Eastman, 
at  the  time  when  he  made  these  conveyances,  a  vested  or  a 
contingent  remainder?"  They  held  that  his  interest  was 
contingent  until  the  death  of  his  father,  the  tenant  for  life, 
and,  as  a  consequence,  that  his  deed  to  Wallace  did  not  con- 
vey the  remainder.  The  language  of  the  court  was :  "  At 
that  time  his  interest  was  contingent,  and  such  interest  can- 
not be  conveyed  by  deed." 

There  was  a  similar  decision  in  Sail  v.  J^uie^  38  N.  H.  442. 
In  that  case  there  was  a  devise  of  land  to  A,  for  life,  remain- 
der to  B.  for  life  after  the  death  of  A.,  remainder  to  the  heirs 
of  B.  after  B.'s  death.  It  was  held  that  the  remainder  to  B. 
was  contingent  while  A.  continued  to  live ;  that  no  estate 
vested  in  B.  during  A.'s  life-time,  and  that  B.'s  quitclaim 
deed  made  during  that  time  did  not  estop  B.'s  heirs  from 
asserting  their  claim  to  the  remainder  limited  to  them  after 
the  death  of  B.     The  action  was  a  writ  of  entry. 

The  testator  devised  the  land  in  question  to  his  wife  for 
life;  after  her  death  to  the  testator's  son,  William  Tuttle, 
for  life ;  aft^r  his  death  ^'  to  his  heirs,  and  their  heirs  and 
assigns."  In  1839,  and  after  the  death  of  the  testator,  Wil- 
liam Tuttle  made  a  deed  of  conveyance  of  the  premises  to 
his  mother.  The  question  was,  whether  this  deed  barred  his 
heirs  from  claiming  the  remainder  limited  to  them.  It  was 
said  by  the  court:  "When  William  Tuttle  conveyed  to  his 
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mother,  ou  the  17th  of  December,  1839,  he  had  no  vested 
estate ;  his  deed  purported  to  be  a  mere  release  or  quitclaim 
of  all  his  title  and  interest,  and  conveyed  nothing.  A  vested 
remainder  may  be  conveyed  by  deed,  operating  on  the  estate 
at  the  time  when  the  deed  is  made,  but  not  a  contingent 
remainder." 

Brown  v.  WiMams^  5  R.  I.  309,  presents  these  facts :  A 
testator  devised  lands  to  trustees  for  the  use  of  his  daughter 
Mary  for  life ;  the  remainder  to  her  lawful  issue,  in  fee,  in 
case  she  left  lawful  issue.  If  she  did  not,  then  the  remainder 
in  fee  was  devised  to  the  children  of  his  daughter,  Ann  Brown, 
not  only  to  those  then  borp,  but  to  those  that  might  there- 
after be  bom,  to  be  equally  divided  between  them,  or  to  the 
issue  of  her  deceased  children,  which  should  be  living  at  the 
time  of  hia  daughter  Mary* 9  death.  His  daughter  Mary  died 
without  issue.  The  other  daughter  named  had  children, 
some  who  survived  Mary,  and  one  who  did  not.  The  daugh- 
ter of  A.  B.,  who  died  before  her  aunt  Mary,  left  a  will 
assuming  to  devise  the  lands  in  question.  This  will  was 
held  inoperative  for  that  purpose.  She  had  not  then  a 
vested,  but  only  a  contingent  remainder.  The  court  said : 
"  Now,  upon  reading  the  will  of  John  B.  Dockray,  we  are 
satisfied  that  he  did  not  intend  that  any  interest  in  the  real 
estate,  placed  in  trust  for  his  daughter  Mary  for  life,  should 
vest  in  the  descendants  of  his  daughter,  Ann  Brown,  until 
the  death  of  Mary."  The  will  of  one  of  those  descend- 
ants, made  before  the  death  of  Mary,  the  tenant  for  life, 
was,  therefore,  held  inoperative  to  pass  any  interest  in  the 
premises. 

The  death  of  the  daughter  Mary  was  the  time  appointed 
to  vest  the  remainder,  and  the  children  of  Ann,  then  living, 
were  the  persons  in  whom  it  was  to  vest. 

In  Moore  v.  IMtel^  40  Barb.  488,  the  case  was  made  to 
turn  upon  the  character  of  an  estate  in  land  in  relation  to 
its  assignability.  The  facts  were  these:  Samuel  Jackson 
was  the  owner  of  the  land  in  question,  and  on  the  15th  day 
of  February,  1832,  made  a  deed  of  conveyance  to  John  Jack- 
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son  for  and  during  his  natural  life,  and  after  his  decease  to 
his  heirs  and  their  assigns. 

In  April,  1858,  John  Jackson  had  eleven  children  who, 
in  the  event  of  his  death,  would  have  been  his  heirs  at  law; 
and  he  then  executed  to  those  children  a  deed,  purporting  to 
convey  the  lands  in  questionj  for  the  consideration  of  $1,000. 
In  the  month  of  August,  immediately  thereafter,  those  chil- 
dren made  partition  of  the  lands  among  themselves,  and  exe- 
cuted deeds  to  make  it  effective.  The  lot  in  question  was 
conveyed  to  two  of  the  sons,  Parmenus  and  Edward  Jackson, 
by  their  brothers  and  sisters.  Parmenus  and  Edward  then 
executed  a  mortgage  to  William  Beard  to  secure  $300.  The 
mortgage  was  subsequently  foreclosed,  and  the  premises  were 
sold  to  the  mortgagee,  who  afterward,  in  February,  1855, 
conveyed  the  lot  to  Moore,  the  plaintiff.  He  brought  this 
action  to  recover  possession  of  the  lot  in  question,  and  his 
right  to  recover  depended  entirely  upon  the  force  of  the 
deeds  of  partition  and  of  the  mortgage. 

The  defendant  claimed  to  hold  the  premises  as  tenant  of 
the  said  Parmenus  Jackson,  one  of  the  said  mortgagors.  On 
the  trial,  the  judge  who  tried  the  case  decided  that  the  plaint- 
iff was  entitled  to  recover  as  the  owner  in  fee  simple,  and 
gave  judgment  accordingly.  On  appeal,  the  supreme  court 
pronounced  that  judgment  erroneous  and  ordered  a  new  trial. 

The  grounds  of  error  assigned  by  the  appellate  court  are 
mentioned  as  follows : 

"  It  was  evidently  the  intention  and  object  of  the  deed  of 
Samuel  to  convey  to  John  Jackson  a  life  estate  only ;  and  as 
it  was  executed  subsequent  to  the  time  the  Kevised  Statutes 
took  effect,  it  must  be  construed  by  the  rules  prescribed 
thereby.  They  expressly  provided  (1  R.  S.  725,  §  28)  that, 
^  when  a  remainder  shall  be  limited  to  heirs,  or  heirs  of  the 
body  of  a  person  to  whom  a  life  estates  in  the  same  premises 
shall  be  given,  the  persons  who,  on  the  termination  of  the 
life  estate,  shall  be  the  heirs,  or  the  heirs  of  the  body  of  such 
tenant  for  life,  shall  be  entitled  to  take  as  purchasers,  by 
virtue  of  the  remainder  so  limited  to  them.'    This  provision 
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abrogates  the  rule  in  SheUey^s  case^  ander  which  John  Jack- 
son would  have  held  the  title  in  fee  as  absolute  owner,  and 
his  heirs  could  only  have  claimed  by  inheritance  from  him. 
He,  by  his  deed,  could  only  convey  the  life  estate  held  by 
him,  and  as  he  did  not  die  till  the  5th  day  of  March,  1861, 
that  estate,  xmder  his  deed  to  his  children,  passed  and  became 
vested  in  them. 

"  The  question  is  then  presented,  whether  those  children 
had  any  estate  or  interest  in  the  remainder  during  the  life- 
time of  their  father,  the  tenant  for  life.  The  limitation  in 
the  deed  is  to  his  heirs,  and  by  the  provisions  above  recited, 
it  is  declared  that  in  such  a  case  the  persons  who,  on  the 
termination  of  the  life  estate,  shall  be  such  heirs,  shall  be 
entitled  to  take  as  purchasers,  by  virtue  of  the  remainder  so 
limited  to  them.  The  term  'heirs'  is  thereby  changed  from 
a  word  of  limitation  to  one  of  purchase,  and  a  mere  descriptio 
per8(marv/m^  or  specific  designation  of  the  individuals  who, 
when  the  life  estate  determines,  shall  have  the  right  to  the 
possession  and  enjoyment  of  the  property.  Until  that  event 
ceases  there  is  no  person  in  existence  that  answers  to  or  falls 
within  the  description  or  class  of  persons  designated ;  neino 
€9t  iMeres  viverUis;  and,  therefore,  no  persons  can  stand  ill 
the  relation  of  heir,  or  fall  within  the  meaning  of  that  term, 
until  the  death  of  the  tenant  for  life;  and  upon  that  event 
the  remainder  becomes  vested  in  possession.  There  is,  never- 
theless, by  the  very  terms  of  the  deed,  an  estate  in  remain- 
der, created  at  the  time  of  its  delivery.  It  is,  however,  one 
in  expectancy  merely,  limited  by  the  terms  of  the  grant  to 
take  effect  or  commence  in  the  possession  at  a  future  day  (on 
the  death  of  the  tenant  for  life),  and  it  is,  therefore,  denomi- 
nated a  future  estate.  Such  estates  are  said  to  be  vested 
when  there  is  a  person  in  being  who  would  have  an  imme- 
diate right  to  the  possession  of  the  lands  upon  the  ceasing 
of  the  intermediate  or  precedent  estate.  They  are  contin- 
gent whilst  the  person  to  whom,  or  the  event  upon  which 
they  are  limited  to  take  effect,  remains  uncertain. 
See  1  R.  S.  722,  §g  7,  8,  9, 10, 11, 18,  28. 
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"  In  the  case  under  consideration,  there  was  no  person  in 
being  daring  the  life-time  of  John  Jackson,  as  before  stated, 
who  stood,  or  could  stand,  in  the  relation  or  character  of  heir 
to  him,  and,  consequently,  no  one  who  could  be  said  to  have 
an  immediate  right  of  possession  to  the  land  on  the  termina* 
tion  of  his  life  estate.  Until  that  event  it  remained  unknown 
and  uncertain  what  persons  would  be  his  heirs  and  entitled 
to  take.  The  remainder  limited  to  them  was,  therefore,  a 
contingent  future  estate," 

They  then  decided  that  the  estate  of  all  the  children  passed 
except  one,  Fanny,  who  was  the  wife  of  one  Baldwin,  and 
died  before  her  father.  She  left  a  son.  Fanning  Baldwin, 
as  her  sole  heir  at  law.  They  held  that  Fanny  Baldwin  had 
a  contingent  estate  until  her  death ;  that  that  estate  deter- 
mined by  her  death,  and  upon  the  death  of  John  Jackson, 
Fanning  Baldwin,  as  her  heir  at  law,  became  vested  with  the 
title  to  that  share  in  tee  simple,  as  purchaser,  under  the  deed 
to  his  grandfather,  and  not  as  heir  at  law  to  his  mother; 
and  that  her  covenants  did  not,  therefore,  affect  the  title. 

They  held  that  the  plaintiff  was  entitled  to  recover  ten- 
eleventh  equal  parts  of  the  lot,  the  shares  of  the  surviving 
children  of  John  Jackoon,  but  that  he  had  no  right  to  the 
share  of  Fanning  Baldwin  (the  other  eleventh),  which  had 
become  vested  in  him  before  the  defendant  entered  into  the 
possession  of  the  premises,  and  which  was  then,  and  has  con- 
tinued to  be,  outstanding. 

That  case  was  removed  to  the  court  of  appeals  by  the  de- 
fendant, where  the  judgment  appealed  from  was  affirmed. 
The  decision  of  that  court  has  not  yet  been  reported. 

There  would  seem  to  be  no  serious  question  that  tlie  chil- 
dren of  John  Jackson  had  only  a  contingent  interest  during 
the  life-time  of  their  father,  who  was  the  tenant  for  life. 
The  real  question  appears  to  relate  to  the  effect  to  be  given 
to  the  deeds  of  the  children,  made  before  the  death  of  their 
fatlier;  whether,  at  that  time,  they  had  any  interest  which 
could  be  conveyed  by  deed,  and  how  far  tliey  might  be 
estopped  by  their  deeds. 
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That  qaestion  is  examined  in  another  section. 

There  is  a  general  rule  for  determining  when  a  legacy  is 
vested  and  when  contingent,  laid  down  in  Burd  v.  Burd^ 
40  Penn.  St.  R.  182,  as  follows : 

A  legacy  is  to  be  deemed  vested  or  contingent,  as  the  time 
appears  to  have  been  annexed  to  the  gift,  or  to  the  payment 
of  it.  If  there  be  a  separate  and  antecedent  gift,  which  is 
independent  of  the  direction  and  time  of  payment,  the  legacy 
is  vested ;  if  not,  it  is  contingent. 

When  it  is  doubtful  whether  it  is  vested,  or  contingent, 
the  law  inclines  to  treat  it  as  vested. 

Where,  in  a  will,  the  testator  devised  his  estate  to  his  wife 
for  life,  and  at  her  death  to  the  nephews  of  the  testator  who 
may  be  living  at  that  time,  the  remainder  so  devised  is  con- 
tingent, because,  until  the  devisee  for  life  dies,  it  will  be 
impossible  to  know  what  nephews  will  then  be  alive 

An^postuB  V.  Seabolt,  8  Met.  (Ky.)  155. 

The  language  of  the  will  was :  "  I  bequeath  the  real  estate 
and  slaves  herein  devised  to  my  beloved  wife  during  her 
natural  life,  after  her  death  to  be  equally  divided  among  the 
lawfully  begotten  children  of  my  brothers,  or  3uch  of  them  as 
may  he  living  at  Tier  death,^^ 

Time  or  futurity  was  there  annexed  to  the  gift  itself. 

SECTION  IV. 

OiSES  WHERE  THERE  IS  A  TEMPORARY  TRUST,  EXPRESS  OR  IMPLIED, 
CONKEOTED  WITH  THE  INTEREST  IN  REMAINDER. 

This  is  a  division  of  the  reported  cases  made  also  for  con- 
venience in  reference,  rather  than  because  of  any  principle 
which  characterizes  the  decisions.  According  to  the  com- 
mon law,  trufttees  are  important  in  keeping  alive  the  particu- 
lar estate  upon  which  the  contingent  remainder  depends, 
until  such  time  as  the  remainder  is  readv  to  vest.  But  that 
feature  of  the  law  and  practice  has  no  particular  bearing 
upon  the  question  whether  the  remainder  is  vested  or  con- 
tingent, or  when  it  shall  change  its  character  from  contingent 
to  vested. 
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In  Coghum  v.  Ogleby^  18  Geo.  56,  the  will  provided  that 
the  testator's  property,  both  real  and  personal,  should  be 
kept  tc^ether,  under  the  management  and  control  of  his 
executor,  for  the  support  and  education  of  his  family ;  that 
the  executor  should  have  the  privilege  of  selling  such  part 
of  the  estate  as  might  seem  best  to  him,  either  for  the  pay- 
ment of  debts  or  the  better  management  of  the  estate ;  that, 
should  his  wife  marry,  the  executor  should  furnish  her  with 
a  comfortable  and  genteel  support  out  of  his  property  during 
her  life;  that,  should  any  of  his  children  die  after  marriage, 
without  issue  living  at  the  time  of  such  death,  then  the  wife 
of  such  child  should  receive  five  hundred  dollars  from  his 
estate;  that,  as  his  children  should  marry,  or  become  of  age, 
his  executor  should  give  such  child  such  portion  of  his  estate 
as  he  should  think  best,  for  the  purpose*  of  managing,  con- 
trolling and  deriving  the  profits  or  increase  to  himself.  Then 
it  was  provided  as  folio wsi  "  But  the  title  to  such  property 
shall  not  be  divested  from  my  executor,  nor  such  child  acquire 
any  title  to  the  same ;  but  such  property  shall  I^long  to  my 
estate  until  the  youngest  child  shall  marry,  or  become  of 
age,  and  then  shall  be  brought  into  the  general  fund,  to  be 
divided  among  all  my  children  equally,  share  and  share  alike." 

There  was  a  further  provision,  as  follows:  "That,  should 
all  my  children  die  without  leaving  children  living  at  the 
time  of  their  death,  all  my  property  shall  be  made  a  poor 
school  fund  *for  the  benefit  of  Putnam  county.'" 

One  of  the  sons  died  after  he  was  twenty-one,  but  before 
the  youngest  son  had  married,  or  was  of  age.  It  was  held 
that  the  administrator  of  this  deceased  son  could  not  recover 
any  share  of  the  estate,  but  that  the  same  vested  in  the  sur- 
vivors of  the  testator's  children  when  the  youngest  married 
or  came  of  age.  The  name  of  the  deceased  son  was  Lorenzo. 
The  court  stated  that  the  question  was :  "  Whether  the  words 
of  this  will  postponed  the  vesting  of  Lorenzo's  share  until  the 
happening  of  one  of  the  things  just  stated,  and  thus  made 
the  bequest  contingent  and  dependent  upon  this  event  for 
its  consummation,  or  whether  they  postponed  the  possession 
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merely  until  that  time,  but  ponveyed  a  vested  interest  at  the 
death  of  the  testator." 

It  was  further  remarked  :  "  In  the  former  case  the  share 
of  Lorenzo  may  pass  to  the  survivor  of  George  L.  Bird's 
children.  In  the  latter  it  must  go  to  his  administrator,  and 
is  subject  to  the  payment  of  his  debts." 

The  court  stated  the  general  rules,  which  must  govern  in 
such  cases,  in  accordance  with  the  established  authorities,  in 
this  manner:  That,  "if  futurity  be  annexed  to  the  sub- 
stance of  the  gift,  the  vesting  is  suspended ;  but  if  it  relate 
to  the  time  of  payment  only,  the  title  vests  instantly  upon 
the  death  of  the  testator." 

And  ftirther :  That,  "  where  property  is  given  by  will  to 
one  when  he  shall  attain  the  age  of  twenty-one  years,  or  at 
the  expiration  of  a  definite  period  from  the  testator's  death, 
or  when  that  person  or  another  shall  marry,  the  vesting  itself, 
and  not  merely  the  possession,  is  deferred,  and  a  contingent 
interest  is  conveyed.  If,  however,  the  gift  be,  in  the  first 
instance,  to  t^e  devisee  or  legatee,  and  is  then  directed  to  he 
paidy  at  the  age  of  twenty-one,  or  when  the  event  specified 
shall  happen,  then  the  title  to  the  same  vests  immediately 
upon  the  death  of  the  testator." 

The  court  also  assumed  to  make  the  disposition  of  the  ques- 
tion before  them  turn  upon  another  proposition,  which  they 
stated  as  follows :  That  "  it-  is  well  settled,  too,  that  an  estate 
may  be  conveyed  by  will,  which  vests  immediately  upon  the 
death  of  the  testator,  subject  to  be  divested  upon  the  happen* 
ing  of  a  specified  contingency.  Thus,  in  Edwards  v.  Ham- 
mon,  3  Lev.  132,  where  A.  surrendered  the  reversion  in  fee 
in  customary  lands  to  the  use  of  his  son  H.  and  his  heirs,  etc., 
if  it  should  happen  that  he  should  live  until  he  attained  the 
age  of  twenty-one  years:  provided,  always,  and  under  the 
condition,  nevertheless,  that  if  H.  died  before  he  attained 
that  age,  then  the  premises  to  remain  to  A.  in  fee;  it  was 
held  that  this  was  an  immediate  devise  to  H.,  subject  to  be 
defeated  upon  a  condition  subsequent  if  he  did  not  attain  the 
age  of  twenty-one  years." 

15 
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The  final  conclusion  is  expressed  as  follows:  "Either  no 
estate  vested  in  any  child  of  George  L.  Bird,  until  the  young- 
est child  should  come  of  age,  or  marry,  or  that,  if  any  interest 
did  so  vest,  it  was  subject  to  be  divested  upon  the  contingency 
of  the  child  dying  before  the  time  specified.  In  either  event, 
as. Lorenzo  died  before  the  happening  of  the  specified  contin- 
gency, his  representative  is  not  entitled  to  recover  the  corpus 
of  his  share  in  such  estate." 

The  ultimate  conclusion  was,  that  the  interest  of  Lorenzo 
did  not  vest  in  him,  and  could  not,  therefore,  be  said  to  havo 
been  divested ;  that  the  vesting  was  to  be  postponed  until 
the  youngest  child  should  marry  or  come  of  age,  and  tluit 
there  was  no  title  to  any  portion  of  the  property  of  Loretizo 
extending  over  the  period  from  his  father's  death  until  hia 
own. 

The  foregoing  case  seems  to  have  been  decided  upon  the 
point  that  the  interest  in  question  was  never  vested.  The 
proposition  that  it  might  be  regarded  as  vested,  and  subse- 
quently divested,  will  be  examined  in  another  section,  in  con- 
sidering other  cases  where  that  doctrine  has  been  announced 
and  acted  upon. 

This  subject  was  discussed  in  Hoxie  v.  Hoade^  7  Paige,  187, 
where  there  was  a  testamentary  provision,  as  follows :  that 
the  remainder  of  the  testator's  property,  after  paying  certain 
debts  and  charges,  should  "be  divided  equally  among  the 
children  of  my  sister  Mary,  my  brother  Solomon,  and  my 
brother  John,  when  they  shall  severally  become  of  age." 

The  question,  as  stated  bj^  the  chancellor,  was,  whether 
those  children  thus  designated  took  a  vested  estate  on  the 
death  of  the  testator,  although  they  were  then  under  age ; 
or  "  whether  there  was  an  interest  undisposed  of  during  their 
minorities,  which  is  now  vested  in  his  heirs  at  law." 

On  a  hearing  before  a  vice-chancellor,  he  had  held  the 
interest  of  the  children  to  be  merely  contingent,  depending 
upon  the  contingency  of  their  arriving  at  the  age  of  twenty- 
one  years,  respectively,  and  that,  in  the  meantime,  the  legal 
estate  descended  to  the  heir  at  law  of  the  testator. 
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To  which  the  chancellor  said :  ^*  In  this  I  think  he  was 
clearly  wrong.  Even  before  the  Revised  Statutes  a  future 
estate  was  not  contingent  where  the  devisee  was  in  esse  and 
ascertained  at  the  death  of  the  testator,  and  where  nothing 
could  prevent  the  estate  irom  vesting  in  possession  if  the 
devisee  lived  until  the  time  appointed  for  that  purpose.  The 
estate  or  interest,  therefore,  which  was  given  to  the  infant 
devisees  in  this  case,  was  a  vested  estate,  which,  upon  the 
death  of  the  devisee  under  age,  would  have  descended 
to  his  own  children,  or  heirs  at  law,  and'  not  to  the  heirs 
of  the  testator.  The  -estate  is  not  given  to  them  if  they 
shall  arrive  at  the  age  of  twenty-one,  but  it  is  to  be  divided 
among  them  when  they  respectively  attain  the  ago  of  twenty- 
one." 

The  chancellor  also  expressly  denied  the  correctness  of 
the  notion  intimated  in  Rogers  v.  Hoss^  4  John.  Ch.  388, 
"  that  when  the  enjoyment  of  the  estate  was  postponed  dur- 
ing the  minority  of  the  devisee  of  the  whole  residuary  inte- 
rest, the  heir  at  law  would  take  the  legal  estate  in  the  mean 
time  in  trust  for  the  infant,  although  the  infant  devisee  was 
himself  in  existence,  and  capable  of  taking  an  immediate 
vested  interest ;"  and  he  declared  the  following  proposition 
to  be  the  general  rule :  That  "  where,  from  the  will  itself, 
it  is  evident  that  the  testator  meant  that  the  heir  at  law,  or 
any  other  person,  should  take  the  legal  estate  for  the  benefit 
of  thej*eal  devisee,  the  court  will  consider  the  estate  as  devised 
in  trust,  although  no  formal  words  of  devise  to  the  trustee  are 
used.  But  where  it  is  clear  that  a  person  in  esse,  and  capa- 
.ble  of  taking  the  legal  estate  at  the  time  of  making  the  will, 
was  intended  to  have  the  whole  beneficial  interest  in  the 
estate  during  his  minority,  as  well  as  afterwards;  and  there 
are  no  words  in  the  will  indicating  an  intention  to  give  the 
I^al  estate  in  trust  to  another  person  for  his  use,  I  can  see 
no  good  reason  for  giving  the  legal  estate  to  the  heir  at  law, 
as  the  trustee  for  the  infant,  instead  of  giving  it  to  the  infant 
himself,  to  be  taken  care  of  in  the  mean  time  by  his  legal 
guardian." 
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Let  ns  now  look  at  some  of  the  older  cases  upon  this  point 
of  the  subject. 

The  case  of  OoocUiQ^v.  Whitby^  1  Burr.  228,  before  cited, 
was  an  action  of  ejectment,  and  was  made  to  turn  upon  the 
point  whether  certain  devisees  took  a  vested  estate,  or  merely 
a  contingent  interest. 

There  was  a  devise  to  two  persons,  and  the  survivor  of 
them,  and  the  heirs  of  the  survivor,  "  in  trust,  that  they  and 
the  survivor  of  them,  his  heirs  and  assigns,  shofild  lay  out, 
employ  and  bestow  the  rents  and  profits  of  the  devised  prem- 
ises for  the  maintenance,  education,  bringing  up  and  putting 
forth  into  the  world,  of  Thomas  and  John  Hay  ward,  sons  of 
the  testator's  sister,  Elizabeth  Ilayward,  during  their  minor- 
ity; iand  when  and  as  they  should  respectively  attain  their 
ages  of  twenty-one,  then  to  the  use  and  behoof  of  the  said 
sons  of  his  sister  Hayward,  the  said  Thomas  Hayward  and 
John  Hayward,  and  their  heirs,  equally." 

Thomas  Hayward  died  before  he  became  of  age,  and  with- 
out issue.  John,  the  other  devisee,  on  becoming  of  age, 
brought  this  action  of  ejectment  against  Whitby,  the  defend- 
ant, who  claimed  to  hold  the  premises  as  the  heir  at  law  of 
the  testator. 

Lord  Mansfield  said :  "  The  question  is  ^  whether  the  estate 
vested  immediately  in  the  two  nephews  upon  the  death  of  the 
testator,  or  remained  in  contingency  till  their  respective  com- 
ing of  age;'  and,  consequently,  '  whether  this  moiety  belongs 
to  John  Hayward,  upon  the  death  of  his  brother  Thomas, 
either  as  his  heir  at  law  or  as  survivor ;  or  whether  it  descends 
to  the  heir  at  law  of  the  testator,  as  being  undevised.' " 

It  was  held  that  there  was  an  immediate  gift  to  the  two 
nephews,  with  a  trust  to  be  executed  for  their  benefit  during 
their  minority. 

liorastorCs  caae^  2  Coke,  E.  51,  is  one  of  the  oldest  leading 
cases  upon  this  sjibject,  and  is  much  cited.  There  was  in 
that  case  a  devise  of  lands  for  eight  years,  then  to  the  cxe<ui- 
tors  for  the  performance  of  certain  duties  imposed  upon  them, 
until  the  testator's  son  should  be  twenty-one,  and  when  lie 
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attained  that  age  that  he  should  enjoy  the  same,  ^^  to  him 
and  his  heirs."  The  son  died  before  he  became  twenty-one. 
It  was  lield  that  the  devise  to  the  executors,  till  the  son 
became  twenty-one,  was  valid,  and  that  the  remainder  was 
executed  in  the  son,  and  was  not  in  contingency. 

It  was  said,  "  for  the  adverbs  when  and  then^  in  this  case, 
only  denote  the  time  when  the  remainder  was  to  take  effect 
in  possession,  and  not  when  the  remainder  should  vest ;  for, 
when  these  adverbs  refer  to  a  thing  which  must  of  necessity 
happen,  they  make  no  contingency." 

It  is  further  remarked  in  that  case,  that  '^  when  the  par- 
ticnlar  estate  upon  which  a  remainder  depends,  may  deter- 
mine  before  the  remainder  takes  effect,  the  remainder  is 
contingent." 

This  rule  was  founded  upon  the  common  l^w  requirement, 
that  a  remainder  could  not  for  a  moment  exist  without  a  par- 
ticular estate  to  support  it,  which  is  noticed  in  another  chap- 
ter. That  requirement  has  been  changed  by  statute  in  some, 
if  not  all  of  the  States,  and,  consequently,  the  rule  here 
referred  to  does  not  there  apply. 

Phipps  V.  Williams^  5  Sim.  44,  is  a  case  of  the  same  charac- 
ter. There  was  a  devise  to  trustees,  in  trust  to  convey  lands 
of  the  testator,  in  Wheelock,  to  George  H.  Ackers,  "  when 
and  80  soon  "  as  he  should  attain  twenty-one ;  but  in  case  he 
should  die  under  that  age,  without  leaving  issue,  then  over. 

There  was  another  provision  in  favor  of  James  Coops,  that 
the  trustees  should  convey  certain  lands  to  him  when  he 
should  attain  the  age  of  twenty-four,  and  upon  his  giving 
security,  to  pay  certain  amounts  as  specified  and  directed  in 
the  will. 

It  was  held  that  Ackers  took  a  vested  interest  in  the  land, 
although  he  had  not  attained  the  age  of  twenty-one ;  but  that 
Coops  took  only  a  contingent  interest. 

The  court  placed  the  distinction  thus  made  between  the 
two  devisees  upon  the  ground  that,  in  the  case  of  the  latter, 
he  was  required  to  perform  certain  things,  which  were  con- 
Btnied  as  conditions  precedent.     He  was  to  give  security  for 
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the  payment  of  certain  amounts  before  the  estate  was  to  vest 
in  him. 

But  it  was  said  of  G.  H.  Ackers,  by  the  vice-chancellor, 
"  and  my  opinion,  therefore,  is,  that,  by  force  of  this  devise, 
G.  H.  Ackers,  although  he  has  not  attained  the  age  of  twenty- 
one  years,  does  take  an  immediate  vested  interest  in  the 
estate,  liable  only  to  be  divested."  The  interest  here  refeiTed 
to,  was  not  the  fee,  but  the  temporary  right  of  possession 
before  the  fee  vested  on  G.  H.  Acker's  becoming  twenty-one. 
This  temporary  interest  is  hereinafter  more  particularly  con- 
sidered in  Section  V,  of  Chapter  VI. 

A  devise  in  trust  to  the  daughters  of  the  testatrix,  during 
their  natural  lives,  and  then  to  the  heirs  of  their  bodies  for- 
ever, was  held  to  vest  in  the  children  of  the  daughters  who 
were  alive  at  the  death  of  the  testatrix,  so  that  they  took 
vested  interests,  which  would  pass  to  their  representatives  on 
their  death ;  real  estate  to  the  heirs,  and  personal  to  their 
executors  or  administrators,  ^ard  v.  Saunders^  3  Sneed, 
(Tenn.)  387.  It  was  said  by  the  court,  that  the  law  favors 
vested  remainders,  rather  than  contingent  remainders,  when- 
ever it  can  do  so  consistently  with  the  intention  of  a  testator ; 
and  that  joint  tenancies  are  abolished  by  statute  in  Ten- 
nessee. 

This  was  a  departure  from  the  doctrine  that  the  living 
have  no  heirs,  and  that  the  heirs  of  a  person  cannot  be 
determined  until  he  is  dead.  Otherwise,  the  children  would 
have  had  only  contingent  interests  during  the  life-time  of 
tlieir  mother,  because  until  that  event  happened,  it  was  not 
certain  that  they  were  her  heirs. 

The  general  rule  was  stated  in  Phillips  v.  Johnson^  14  B. 
Mon.  172,  as  follows :  That  the  title  of  children  in  whom  a 
remainder  is  vested,  vests  in  them  on  the  death  of  the  testa- 
tor, if  they  are  then  bom ;  if  not  then  born,  it  vests  in  them 
at  birth,  and  when  one  dies  his  part  descends  to  his  heirs. 

It  is  said  in  the  opinion,  "  The  children  of  Mrs.  Stande- 
ford,  whenever  born,  took  a  remainder  which  vested  at  their 
respective  births,  if  after  the  death  of  the  testator,  or  vested 
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at  his  death  in  such  as  were  then  in  being ;  and  such  vested 
remainder,  on  the  subsequent  death  of  any  child,  passed  by 
descent  to  his  or  her  heirs." 

According  to  the  rule  as  to  heirs  before  referred  to,  there  is 
a  diflference  between  children  and  heirs :  the  one  exist  as  soon 
as  bom  ;  the  other,  not  until  the  death  of  the  ancestor. 

In  the  case  of  Doe  v.  CundaU^  9  East,  400,  the  action  was 
ejectment,  and  depended  upon  the  construction  of  a  devise 
of  certain  premises  to  Robert  and  Rebecca,  two  children  of 
the  testator's  brother  Robert.  The  devise  was  to  tliem 
"  when  they  have  attained  the  age  of  twenty-one  years.  But 
the  executor  shall  be  accountable  for  the  profits  of  the  said 
houses  unto  the  said  children  until  the  aforesaid  ago  of 
twenty-one  years,  or  the  day  of  marriage.  But  if  either 
of  them  should  die  before  the  said  age  of  twenty-one  years, 
then  the  survivor  shall  be  heir  "  to  the  premises. 

There  was  a  general  residuary  clause  in  the  will  in  favor 
of  a  brother  and  two  sisters  of  the  testator. 

The  action  was  brought  in  favor  of  the  heir  at  law  of  the 
deceased  brother,  who  was  one  of  the  residuary  devisees, 
against  the  husband  of  Rebecca,  who  claimed  to  be  the 
tenant  by  the  curtesy. 

The  question  was,  "  whether  Rebecca  Wright,  the  daugh- 
ter of  the  testator's  brother  Robert,  after  the  death  of  her 
brother  Robert,  had  an  estate  for  life  only,  or  in  fee." 

It  was  contended  on  behalf  of  the  plaintiff  that  Rebecca 
had  only  a  life  estate,  and  that  the  fee  passed  under  the 
residuary  devise  and  vested  in  the  lessor  of  the  plaintiff. 
Robert  and  Rebecca,  the  devisees  named  as  the  children  of 
the  testator's  brother  Robert,  were  infants  when  the  will 
was  made  and  when  the  testator  died,  but  both  lived  to  be- 
come of  the  age  of  twenty-one,  when  Robert  soon  after  died, 
leaving  his  sister  Rebecca  his  heir  at  law. 

The  reader  should  bear  i^  mind,  that  if  the  devise  had 
been  to  the  two  children,  without  mentioning  their  heirs, 
the  plaintiff*s  position  would  have  been  sustained,  because, 
as  the  law  of  England  then  was,  the  devisees  would  have 
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taken  each  a  life  estate  only.  But  there  was  this  additional 
provision,  that  "  if  either  of  them  should  die  before  the  said 
age  of  twenty-one  years,  then  the  survivor  shall  be  heir  "  to 
the  premises.  The  real  question  for  the  court  to  pass  upon 
was,  whether  this  last  clause  mentioned  was  an  expression  of 
the  intention  on  the  part  of  the  testator,  to  give  the  premises 
in  fee  to  the  survivor. 

It  was  contended  by  the  plaintiff,  that  the  word  heir^  as  there 
used,  was  merely  a  word  of  substitution,  and  expressed  only 
the  intention  of  the  testator  to  substitute  one  devisee  in  the 
place  of  the  other,  in  case  of  the  death  of  one,  and  not  the 
intention  to  devise  a  life  estate  to  each,  with  the  remainder 
in  fee  to  the  survivor.  The  case  was  made  to  turn  upon  that 
question  of  intention.  Lord  Ellenborough,  Ch.  J.,  said, 
*'  Admitting  that  the  word  heir^  as  here  used,  is  merely  a 
word  of  substitution,  still  there  is  enough  in  the  will  to  indi- 
cate an  intention  in  the  devisor,  by  tlie  devise  to  his  brother 
Robert's  children,  when  they  attained  the  age  of  twenty-one 
yeai*s,  and  the  executors  to  be  accountable  to  them  for  the 
profits  in  the  mean  time ;  and  that  if  either  of  them  died 
before  twenty-one,  the  survivor  should  be  heir  to  the  party 
so  dying ;  that  the  party  so  dying  should  have  a  fee,  which 
should  go  over  to  the  survivor  in  that  event,  or  should  vest 
absolutely  in  the  party  attaining  twenty-one.  Here,  then, 
Robert,  the  nephew,  having  attained  twenty-one,  on  his 
death  the  premises  descended  to  his  sister  Rebecca,  his  heir 
at  law." 

This  case  fully  illustrates  the  doctrine,  that  the  intention 
of  the  testator  must  control,  and  that  intention  is  to  be  made 
out  from  the  whole  will  taken  together,  and  not  from  any 
particular  or  artificial  phraseology. 

See  Frogmorten  9.  Holyday,  3  Burrows,  1618. 

A  sirtiilar  question  was  decided  in  Massachusetts,  in 
Plimpton  V.  Plimpton^  12  Cush.  458.  There  was,  in  that 
case,  a  devise  for  life,  to  the  wife  of  the  testator,  of  the  prem- 
ises in  question,  remainder  over  to  his  son  Daniel.  That 
part  of  the  devise  was  as  follows :  "  I  also  give  him  my 
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dwelling-honse  after  my  wife's  decease,  together  with  one 
acre  and  a  half  of  laud  adjoining." 

There  was  also  a  general  residuary  devise  to  another  son, 
Ziba. 

The  action  was  brought  to  recover  the  premises  by  the 
sons  and  heirs  of  Daniel,  against  a  tenant  in  possession,  who 
claimed  title  from  Ziba. 

The  point  was,  whether  the  devise  to  Daniel  conveyed  the 
fee,  or  only  a  life  estate,  for  want  of  the  words  "  heirs  and 
assigns."  It  was  conceded  to  depend  upon  the  common  law 
rule  of  construction.  The  devise  to  Daniel  was  held  to  con- 
vey a  remainder  in  fee  to  him.  The  court  laid  down  the 
following  as  a  general  rule  of  construction :  "  that  where 
land  is  devised  to  one  for  life,  and  over  to  another,  especially 
to  a  son,  without  words  of  limitation,  or  any  further  words 
to  express  his  intent,  such  a  devise  over  is  construed  to  be 
a  fee." 

It  was  further  remarked,  that  "  the  presumption  is,  that 
such  devise  for  life  to  a  wife,  with  a  gift  over  to  a  son,  and 
without  further  limitation,  was,  in  the  mind  of  the  testator, 
a  final  disposition  of  that  part  of  his  estate ;  and  to  effect 
that  purpose,  it  must  be  a  devise  of  the  fee." 

Barton  v.  BigeUm^  .4  Gray,  353,  is  an  important  case  as 
to  the  construction  of  wills  which  bestow  remainders.  There 
was  a  devise  of  one  moiety  of  the  residue  of  the  testator's 
property  to  the  children  of  a  deceased  sister  and  their  heirs, 
to  be  equally  divided  between  them.  "And  the  other 
moiety  of  the  aforesaid  residue  of  my  said  property  and  estate, 
I  hereby  order  shall  be  and  remain  a  fund  in  the  hands  of 
my  executor,  during  the  life  of  my  sister  Elizabeth  Smith, 
in  trust,  that  the  interest  thereof  be  paid  annually  to  my  said 
sister  during  her  life,  and  to  the  day  of  her  decease,  and  that, 
upon  her  decease,  the  principal  be  paid  to  my  said  nephews 
and  nieces,  the  children  of  my  late  deceased  sister,  Anna 
Smith  Wellington,  and  their  heirs,  and  I  hereby  give  and 
bequeath  the  interest  of  said  moiety  of  ray  estate  and  prop- 
erty as  aforesaid,  to  my  said  sister  Elizabeth,  during  her  life, 
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and  the  principal,  upon  her  decease,  to  the  children  of  my 
said  deceased  sister,  share  and  share  alike,  to  them  and  their 
respective  heirs  accordingly." 

There  was  a  further  provision,  that  the  executor  might 
deliver  the  property  to  the  testator's  sister,  Elizabeth  Smith, 
provided  she  gave  a  bond  with  sureties,  that  the  principal 
sum,  after  her  decease,  should  be  paid  over  to  the  children 
of  the  other  sister,  Mrs,  Wellington,  and  that  they  should 
have  their  remedy  upon  the  bond.  Mrs.  W.  left  nine  chil- 
dren, all  of  whom  were  living  when  the  testator  died.  The 
other  sister,  Elizabeth,  received  the  principal  sum  and  gave 
the  bond.  She  received  the  interest  during  her  life-time,  and 
died,  leaving  the  children  of  Mrs.  W.  all  living  except  one, 
a  son,  who  had  before  died,  leaving  an  infant  daughter.  The 
administrator  of  this  deceased  son  demanded  one-ninth  of  the 
sum  secured  by  the  bond,  which  was  refused,  on  the  ground 
that  it  belonged  to  the  infant  daughter  of  this  deceased  son ; 
and  this  action  was  brought  upon  the  bond  for  the  benefit 
of  the  administrator. 

The  question  was,  whether  the  remainder  of  the  moiety, 
the  use  or  interest  of  which  was  given  to  the  sister  Elizabeth 
for  life,  and  the  principal,  after  her  decease,  to  the  children 
of  the  other  sister,  Mrs.  W.,  became^ a  vested  remainder  in 
said  children  on  the  death  of  the  testatrix,  or  whether  it  was 
in  them  only  a  contingent  interest,  which  vested  only  on  the 
death  of  Elizabeth.  If  it  vested  at  the  death  of  the  testatrix, 
it  belonged  to  the  administrator  of  the  deceased  son.  If  it 
vested  only  on  the  death  of  the  sister  Elizabeth,  it  belonged 
to  his  infant  daughter,  and  not  to  his  administrator.  It  was 
held  to  vest  at  the  death  of  the  testatrix,  and  to  belong  to  the 
administrator  of  the  deceased  son. 

There  seems  to  have  been  but  two  positions  taken  in  the 
argument  against  the  construction  sanctioned  by  the  court ; 
and  they  sufficiently  appear  in  the  opinion  of  the  court,  per 
Shaw,  Ch.  J.,  as  follows : 

^^  Much  stress  is  laid,  in  the  argument  in  favor  of  a  con- 
trary construction,  on  the  circumstance  that  the  intimated 
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gift  in  remainder,  after  giving  the  interest  for  life  to  the  sis- 
ter, is  to  the  nephews  and  nieces,  and  their  heirs.  But  the 
same  phraseology,  precisely,  is  used  in  the  direct  gift  of  a 
moiety  to  the  nephews  and  nieces,  and  their  heirs.  Can  it 
for  a  moment  be  contended  that  this  direct  gift,  without  tlie 
intervention  of  a  trust,  or  any  life  estate,  or  any  particular 
estate,  is  a  gift  to  the  first  taker  for  life,  with  remainder  to 
the  heirs  of  the  first  taker  ?  No  authority,  we  think,  would 
countenance  such  a  construction.  The  phrase,  to  ^^  one  and 
his  heirs,"  being  sometimes  necessary  to  give  an  absolute 
estate  in  real  property,  and  often  used  when  not  necessary, 
is  not  unfrequently  used  by  conveyancers,  perhaps  without 
much  consideration,  to  designate  an  absolute  estate  in  con- 
tradistinction to  an  estate  for  life  or  years.  Having  used  it 
in  the  first  clause,  which  is  clearly  a  direct  and  absolute 
bequest  to  the  first  takers,  in  their  own  right,  we  think  it 
was  used  in  the  same  manner  in  designating  the  remainder 
expectant  on  the  termination  of  the  life  estate.  The  vesting 
of  the  remainder  depended  on  no  contingency;  the  event  of 
the  decease  of  Mrs.  Smith  merely  fixed  the  time  of  payment. 

"  Nor  does  it  make  any  diflference,  that  the  direction  in  the 
first  instance  was  to  make  this  last  moiety  a  fund  in  the 
hands  of  the  executor,  in  trust  to  pay  the  interest  to  the  sis- 
ter during  her  life,  and  then  the  principal,  that  is,  the  entire 
fund,  to  the  nephews  and  nieces,  '  and  their  heirs,'  using  the 
term,  as  before,  to  distinguish  an  absolute  from  a  particular 
estate.  Even  if  the  trust  were  held  to  continue  till  after  the 
decease  of  the  sister,  so  that  the  rights  of  these  legatees  would 
be,  technically,  equitable  and  not  legal,  they  would  come  to 
the  person  who  would  take  the  legal  rights." 

The  authorities  seem  to  concur  in  but  one  general  rule 
upon  the  subject  of  this  chapter;  and  that  is,  that  the  inten- 
tion of  the  party  who  created  the  interest  or  remainder  must 
control  the  question,  whether  the  estate  or  interest  is  to  be 
treated  as  vested  or  contingent  at  any  particular  period. 

It  was  remarked  by  Chief  Justice  Marshall,  in  Smith  \\ 
BeU^  6  Peters,  79,  that  "notwithstanding  the  reasonable- 
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ness  and  good  sense  of  this  general  rule,  that  the  intention 
shall  prevail,  it  has  been  sometimes  disregarded.  If  the 
testator  attempts  to  eflfect  that  which  the  law  forbids,  his 
will  must  yield  to  the  rules  of  law.  But  courts  have  some- 
times gone  further.  The  construction  put  upon  words  in  one 
will  has  been  supposed  to  furnish  a  rule  for  construing  the 
same  words  in  other  wills,  and  thereby  to  furnish  some  set- 
tled and  fixed  rules  of  construction  which  ought  to  be  re- 
spected. 

"  We  cannot  say  that  this  principle  ought  to  be  totally 
disregarded,  but  it  should. never  be  carried  so  far  as  to  defeat 
the  plain  intent,  if  that  intent  may  be  carried  into  execution 
without  violating  the  rules  of  law.  It  has  been  said  truly,  3 
Wils.  141,  *  that  cases  on  wills  may  guide  us  to  general  rules 
of  construction,  but  unless  a  case  cited  be  in  every  respect 
directly  in  point  and  agree  in  every  circumstance,  it  will 
have  little  or  no  weight  with  the  court,  who  always  look  upon 
the  intention  of  the  testator  as  the  pole  star  to  direct  them 
in  the  construction  of  wills.' " 
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CHAPTER  V. 

EXECUTORY  DEVISES;  ORIGIN  OF  AND  WHAT 
THEY  ARE ;  DISTINCTION  BETWEEN  AN  EXEC- 
UTORY DEVISE  AND  A  CONTINGENT  REMAIN- 
DER;   RULES    OF  CONSTRUCTION. 

SECTION  I. 

GoirsTRnonoH  or  ths  wobds  "dtlsq  without  issub.** 

SECTION  II. 

Whev  "ob"  should  bb  bbad  "and,"  and  "and"  "OB." 

The  term  executory  devise  has  been  treated  as  only  another 
name  for  contingent  remainders.  It  is  defined  by  Kent  as 
"  a  limitation  by  will  of  a  future  contingent  interest  in  lands, 
contrary  to  the  rules  of  limitation  of  contingent  estates  in 
conveyances  at  law.  If  the  limitation  by  will  does  not  de- 
part from  those  rules  prescribed  for  the  government  of  con- 
tingent remainders,  it  is,  in  that  case,  a  contingent  remainder, 
and  not  an  executory  devise."  4  Kent,  263. 

There  is,  however,  a  substantial  difference  between  a  con- 
tingent remainder  and  an  executory  devise.  A  contingent 
remainder  is  that  part  of  an  estate  in  fee  bestowed  condition- 
ally upon  one  of  two  or  more  persons,  which  one  is  not  cer- 
tain ;  the  rest  of  which  is  bestowed  definitely  upon  some  other 
person  or  persons  named.  The  part  not  thus'  definitively 
disposed  of  to  some  particular  person  or  persons,  is  provided 
to  go  to  some  other  person  or  persons  of  two  or  more  named, 
which  of  the  two  or  more  is  left  uncertain,  and  is  to  be  fixed 
and  made  certain  by  succeeding  events.  The  remainder 
itself  is  certain,  but  the  person  who  is  to  have  it  is  uncertain 
imtil  it  is  determined  by  the  events  named.  In  other  words, 
the  estate  in  fee  is  divided  into  two  parts;  the  one  a  particu- 
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lar  estate,  less  than  the  whole,  devised  to  a  person  or  persons 
named  and  certain ;  and  the  other,  what  remains  after  the  par- 
ticular estate,  devised  to  some  one  or  more  persons  not  certain, 
but  to  be  made  certain  by  succeeding  events.  An  executory 
devise  does  not  undertake  to  divide  an  estate.  It  assumes  to 
bestow  the  whole  upon  some  certain  person  or  persons,  sub- 
ject to  some  prescribed  contingency  or  condition,  npon  the 
failure  or  happening  of  which,  it  is  to  go  to  some  other  per- 
son or  persons  indicated.  Instead  of  dividing  the  estate  in  fee 
and  bestowing  it  for  a  certain  period  upon  one  person  and  for 
the  residue  of  the  time  upon  some  other  person,  it  bestows 
the  whole  ultimately  upon  some  one  or  more  of  certain  per- 
sons designated,  whereof  subsequent  events  are  to  determine 
which.  In  other  words,  it  is  an  alternative  disposition  of  the 
whole  estate  in  fee  upon  one  of  two  or  more  persons,  leaving 
it  to  contingent  events  or  precedent  conditions  to  determine 
which. 

It  is  not  consistent  with  the  design  of  this  work  to  treat  of 
this  subject  in  its  full  extent  and  in  all  its  details.  The 
examination  here  will  be  necessarily  limited  to  that  class  of 
questions  which  concern  the  right  of  the  persons  designated 
to  take,  as  to  when  they  so  take  the  estate  of  inheritance  as 
to  constitute  them  the  stock  of  descent. 

It  may,  however,  aid  in  understanding  the  subject,  to  bear 
in  mind,  that  executory  devises  originated  in  violation  of 
the  feudal  law,  and  are  in  conflict  with  some  of  its  established 
principles ;  but  still  they  came  from  the  desires  and  efforts 
of  land  proprietors  who  favored  the  entailments  of  the  feudal 
law.  When  the  commercial  interest  had  succeeded  in  mak- 
ing estates  in  fee  in  land  a  matter  of  commerce,  then  the 
feudal  interest  was  allowed  to  encroach  upon  that  commer- 
cial freedom  to  a  limited  extent.  Executory  devises  were 
one  of  the  contrivances  designed  to  effectuate  the  encroach- 
ment. It  was  a  part  of  the  rebound  of  the  anti-feudal  revo- 
lution. The  land  interests  were  still  zealous  in  their  efforts 
to  so  tie  up  their  estates  that  they  could  not  be  sold  or  incum- 
bered by  their  posterity.     Perpetuation  was  the  i)olicy  of 
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the  feudal  law.  Circumscribed  in  its  full  ambition,  it  was 
willing  to  accept  of  limited  favors  in  that  respect.  If  it 
could  not  tie  up  the  lands  forever,  it  would  tie  them  up  as 
long  as  possible. 

Blackstone  says  :  "  By  executory  devise,  a  fee  or  other  less 
estate,  may  be  limited  after  a  fee,  and  this  happens  where  a 
devisor  devises  his  whole  estate  in  fee,  but  limits  a  remainder 
thereon  to  commence  on  a  future  contingency."  2  Bl.  Com. 
173.  That  phraseology  is  liable  to  beget  an  erroneous  im- 
pression. The  inference  might  be  drawn,  that  a  fee  could  be 
created  by  a  devise ;  and  that  two  or  more  fees  might  exist 
in  the  same  premises,  whereas  no  estate  can  bo  created 
except  by  a  lease.  In  that  respect,  estates  in  fee  do  not 
differ  from  estates  for  life,  or  for  years ;  and  in  this  country, 
as  in  England,  since  the  statute  quia  emptores^  there  can  be 
but  one  estate  in  fee  in  the  same  premises,  at  the  same^time. 
It  is  absurd,  therefore,  to  talk  of  limiting  a  fee  upon  a  fee. 
That  would  be  subinfeudation.  An  executory  devise  creates 
no  estate.  It  is  only  the  testamentary  9.1ienation  of  an 
estate  in  fee  to  some  one  or  more  of  two  or  more  persons, 
without  prescribing  which ;  but  naming  conditions  or  events 
to  determine  which  one  of  those  named  or  indicated  shall 
finally  take  the  estate. 

The  feudal  law  had  effectuated  such  results  by  making  it 
a  part  of  the  contract  of  lease,  under  which  the  lands  were 
held,  that  some  particular  heir  named — usually  the  oldest 
son — should  succeed  to  the  estate  on  the  death  of  everv  tenant 
in  fee,  and  by  withholding  from  each  tenant,  successively,  tlie 
right  to  divert  the  estate  from  the  particular  line  of  succes- 
sion named,  by  alienation  or  otherwise.  The  lands  were  thus 
kept  in  the  hands  of  comparatively  few  proprietors,  whose 
numbers  could  not  be  much,  if  any,  increased.  The  great 
mass  of  the  people  were  excluded  from  connection  with  the 
land,  except  as  they  might  be  permitted  to  hold  as  the  tenants 
or  vassals  of  thfe  few  proprietors,  and  subject  to  such  ser- 
vices and  burdens,  as  might  suit  the  pride  and  interests  of  the 
one  class  of  parties  to  impose  on  the  other. 
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Such  arrangements  divided  the  population  of  the  kingdom 
into  two  classes,  a  ruling  class  and  a  subject  class ;  and  were 
contrived  to  perpetuate  the  division  through  successive  gene- 
rations upon  one  unchangeable  line.  Thus  there  was  organ* 
jzed,  as  a  political  institution,  an  aristocracy,  limited  in 
imnibers,  exclusive  in  privileges,  and  hereditary;  and  so 
organized  as  to  represent  and  fulfill  the  most  perfect  measure 
of  political  and  social  conservatism.  The  very  organization, 
in  all  its  lineaments,  instead  of  being  merely  attached  to  per- 
sons who  were  perishable  and  changeable,  was  impressed  on 
the  land  by  the  contracts,  which,  by  their  terms,  were  in- 
tended to  be  as  enduring  and  imperishable  as  the  land  itself; 
and  which  would  have  been  as  imperishable  as  the  land,  had 
all  the  elements  of  that  peculiar  political  organization  been 
congenial  to  the  associations  and  conditions  wherein  they 
were  for  a  time  forced. 

But  this  feudal  arrangement  was  not  allowed  to  continue 
undisturbed  beyond  a  few  generations.  The  common  people 
in  time  grew  rich  by  their  industry  and  the  arts  of  com- 
merce. They  also  gained  in  intelligence  as  they  gained  in 
wealth.  The  land  proprietors  became  indolent  and  extrava- 
gant. They  often  felt  the  want  of  more  money  than  they 
could  realize  from  the  yearly  profits  of  their  lands.  Hence 
the  right  to  sell  and  alien  their  estates,  and  to  incumber  them, 
as  security  for  money  loaned,  was  felt  to  be  a  necessity.  The 
more  extravagant  and  improvident  became  willing  to  sacri- 
fice the  rights  of  their  posterity  to  their  own  more  selfish 
indulgences,  by  so  relaxing  the  feudal  restrictions  that  they 
might  appropriate  to  their  own  use  the  land  itself,  instead 
of  merely  its  yearly  profits. 

On  the  other  hand,  the  commercial  classes  were  compara- 
tively rich  in  money,  and  as  they  became  rich,  they  became 
ambitious  to  own  land.  It  was  the  established  avenue  to  po- 
litical importance  and  social  respectability.  There  was  then 
no  other  highway  open  to  political  powere  and  honors. 

In  short,  the  one  class  had  land  and  wanted  money ;  and 
the  other  had  money,  and  wanted  land.     This  combination 
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of  interests  and  wants  produced  eflforts  to  break  down  the 
restraints  of  the  feudal  organization,  so  that  laud  could  be 
sold  for  money,  and  like  other  kinds  of  property,  become 
matter  of  commerce. 

The  commercial  progression,  which  thus  originated  in  the 
mutual  wants  and  necessities  of  the  two  classes,  finally 
achieved  a  marked  success  in  the  enactment  of  the  statute 
quia  emptaresj  in  1290. 

See  Bingham  on  Real  Estate,  106  et  seq. 

From  that  time  estates  in  fee  in  lands,  became  the  sub- 
ject of  commerce,  as  the  general  rule ;  that  is,  every  tenant 
of  an  estate  in  fee,  thereby  acquired  th&  right  to  sell  and 
assign  his  estate ;  while  he  was,  by  the  same  statute,  dis- 
enabled to  lease  in  fee. 

There  was  another  branch  of  legislation  of  an  op- 
posite character,  which,  only  five  years  before,  had  cul- 
minated in  a  statute,  generally  cited  as  the  statute  de 
donisy  13  Edw.  I,  chap.  1,  passed  in  1285.  This  act  was 
designed  to  establish  estates  tail,  upon  a  foundation  which 
should  be  beyond  the  mischievous  disposition  of  the  courts 
to  disturb.  The  provocation  that  led  to  the  enactment  of 
this  statute,  was  the  decisions  of  the  courts  that  a  lease  of 
land,  limited  to  some  particular  heir  to  the  exclusion  of  all 
other  heirs,  was  changed  to  a  lease  limited  to  heirs  generally, 
the  moment  the  particular  heir  designated  was  born.  The 
argument  of  that  class  of  decisions  was,  that  an  estate  tail 
was  a  conditional  fee;  and  when  the  designated  heir  was 
bom,  that  condition,  being  fulfilled,  was  wiped  out  of  the 
contract ;  and  the  fee,  at  once,  became  absolute  and  simple. 
In  other  words,  the  contract  of  lease,  which  by  its  terms  con- 
veyed land  to  the  lessee,  and  the  issue,  or  some  particular 
issue  of  his  body,  became  a  conveyance  to  him  and  his  heirs 
generally,  as  soon  as  the  issue  designated  in  the  lease  to  take, 

was  Jborn.  , 

See  Bingham  on  Real  Estate,  28  et  seq. 

The  Statute  de  donis  was  intended  to  prevent  the  courts 

from  defeating  the  intention  of  the  lessor  or  grantor,  in  such 

17 
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cases,  by  the  peculiar  legerdemain  of  logic  here  referred  to, 
or  otherwise.  It  merely  required  that  they  should  give 
eflfect  in  such  leases  or  grants,  as  in  others,  to  the  clearly 
expressed  intention  of  the  grantor  or  lessor. 

But  the  entailments  here  referred  to,  and  the  restraints 
upon  alienation,  which  were  removed  by  the  statute  quia 
empiaresy  were  not,  like  the  entailments  of  more  modern 
days,  effected  by  the  restraints  upon  alienation  imposed  by 
contingent  remainders  and  executory  devises.  Up  to  that 
time,  at  least,  the  restrictions  and  limitations  as  to  the  descent 
of  estates  in  land,  were  to  be  found  only  in  the  provisions 
and  limitations  contained  in  the  contract  of  grant  or  lease, 
imder  which  the  land  was  held ;  and  in  the  laws  which  gave 
force  to  those  provisions  and  limitations.  Neither  contin- 
gent remainders  nor  executory  devises  were  then  known. 
They  embrace  a  kind  of  interest  unknown  to  the  feudal  law. 
As  executory  devises  could  be  created  only  by  wills,  and  as 
wills  were  first  sanctioned  in  England  by  the  statute  of  wills 
in  1540,  32  Henry  VIII,  chap.  1  —  about  two  and  a  half 
centuries  after  the  enactment  of  the  statute  de  donis  and  the 
statute  quia  emptores  — the  period  of  executory  devises  can- 
not be  regarded  as  extending  back  much  further  than  that 
time.  They  cannot,  therefore,  claim  an  antiquity  of  much 
more  than  three  centuries.  If  they  seem  to  be  older,  it  is 
because  they  were  begotten  of  the  same  iniquitous  parentage 
as  feudal  entailments,  and  partake  of  the  same  iniquitous 
character. 

In  order  to  obtain  a  familiar  understanding  of  an  executory 
devise,  it  is  important  to  have  a  clear  idea  of  the  position  of 
the  devisor,  what  he  has  to  give,  what  intention  is  expressed 
by  him,  and  what  will  be  the  practical  operation  of  giving 
effect  to  his  intention.  The  devisor  must  be  the  tenant  in 
fee  of  the  land  which  he  seeks  to  dispose  of;  that  is,  he  must 
be  the  party  of  the  second  part  to  the  contract  of  grant,  of 
which  the  State  is  the  party  of  the  first  part.  To  make  the 
matter  more  readily  comprehensible,  let  us  take  a  case  where 
the  devisor  is  the  immediate  grantee  of  the  State.     The 
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grantee  of  the  State  has  vested  in  him  and  his  heirs  the  right 
to  the  possession  and  use  of  the  land  conveyed.  That  grant 
is  a  contract,  of  which  the  State  is  the  party  of  the  first  part, 
and  the  grantee  named  and  his  heirs  are  parties  of  the  second 
part. 

See  Bingham  on  Real  Estate,  8,  et  uq. 

Shonld  the  grantee  die  while  he  remains  such  party,  intes- 
tate, his  heirs  would  succeed  him  in  the  possession,  as  being 
also  parties  to  the  same  contract.  That  would  have  been 
unavoidable  at  common  law ;  for  it  should  be  remembered 
that  alienation  by  a  tenant  was  not  a  common  law  right, 
neither  while  living,  nor  after  death,  by  testamentary  dispo- 
sition. But  the  right  to  name  some  person  or  persons  who 
shall  take  the  place  of  the  tenant  in  fee  on  his  decease,  to 
the  exclusion  of  the  heir,  who  is  a  party  to  the  contract  of 
grant  by  its  very  terms  and  legal  effect,  is  now  the  right  of 
every  tenant  in  fee  who  has  sufficient  capacity  to  make  a  will, 
by  reason  of  the  statute  of  wills  and  statutes  of  like  charac- 
ter, in  all  the  States  of  this  country.  We  have  thus  shown, 
in  a  summary  manner,  the  position  held  by  a  devisor,  and 
what  he  may  have  to  bestow  by  way  of  devise. 

It  is  evident,  that  all  he  has  in  land  that  he  can  devise,  is 
his  contract  right  of  possession ;  and  all  the  bestowment  he 
can  make  of  that  is,  to  name  or  designate  the  person  or  per- 
sons who  shall  succeed  him  as  the  parties  of  the  second  part 
thereto,  instead  of  leaving  it  to  those  persons  whom  the  law 
designates  as  his  heirs ;  and  to  name  his  successors,  subject  to 
the  determination  of  conditions  and  events. 

The  same  disposition,  manifested  in  the  entailments  of  the 
feudal  law,  is  again  exhibited  in  testamentary  alienations  by 
tenants  in  fee,  as  well  as  in  alienations  int^  vivos.  They 
have  still  continued  their  efforts  to  so  tie  up  their  estates,  that 
those  who  succeed  them  could  not  sell  or  incumber,  and  so 
that  creditors  could  not  reach  the  property  or  appropriate 
any  part  of  it  to  the  payment  of  the  debts  of  the  tenant ;  and 
the  law  has  indulged  this  disposition  to  a  limited  extent,  by 
allowing  the  tenant  to  create  remainders,  and  contingent 
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remainders,  which  have  been  already  noticed,  and  executory 
devises,  which  are  the  subject  of  this  section.  In  this  way, 
tenants  in  fee  have  been  allowed  to  approximate,  in  tying  up 
their  estates,  to  the  system  of  entailments  formerly  created  by 
the  conditional  leases  of  the  feudal  law ;  and  the  position  in 

.  which  property  in  land  has  been  regarded  as  placed  by  remain- 
ders, contingent  remainders  and  executory  devises,  has  not 

^  always  been  distinguished  from  the  entailments  of  the  feudal 
law,  in  the  adjudications  of  the  courts. 

It  is  true,  that  similar  results  and  similar  conditions  of 
property  are  sought  by  the  one  mode,  that  distinguished  the 
other.  •  But  there  is  a  manifest  and  wide  distinction  in  the 
origin  and  foundation  of  the  two  systems.  Feudal  entail- 
ments were  created  by  contracts  of  lease.  The  party  who 
had  a  right  to  lease  in  fee,  made  a  lease,  wherein  it  was 
mutually  agreed  between  the  lessor  and  the  lessee,  that  the 
lessee  and  some  particular  heir  of  his  body,  and  so  on,  of 
each  succeeding  tenant,  should  possess  and  enjoy  the  premises 
forever.  Such  was  the  contract  under  which  the  land  was 
held. 

Under  the  more  modem  system,  the  limitation  is  not 
found  in  the  grant  or  contract  under  which  the  land  is  held. 
Take  the  case,  already  instanced,  where  the  tenant  is  the 
immediate  grantee  of  the  State.  This  grant  or  contract  of 
the  State  is  to  the  grantee  and  his  heirs.  There  is  no  other 
limitation.  Now,  if  the  grantee  dies  leaving  a  will,  wherein 
he  devises  the  land,  as  in  Anderson  v.  Jackson^  16  John. 
382 ;  one  parcel  to  his  son  J.,  and  his  heirs  and  assigns  for- 
ever ;  another  parcel  to  his  son  M.,  and  his  heirs  and  assigns 
forever ;  with  a  provision  that  if  either  of  his  said  sons  should 
depart  this  life  without  lawful  iftsue,  his  share  or  part  shall 
go  to  the  survivor ;  and,  in  case  of  both  their  deaths  without 
lawful  issue,  then  to  a  brother  and  sister  of  the  testator,  he 
diverts  the  estate  in  the  land  from  his  heirs  by  an  executory 
devise. 

A  devise  like  the  one  here  stated,  was  held  to  be  a  good 
limitation  over;  and  that  J.,  one  of  the  first  devisees  named, 
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liaving  died  without  issue,  and  consequently  having  failed  to 
fulfill  the  contingency  that  was  to  give  him  the  fee,  had  no 
estate  in  the  laud  devised,  which  was  liable  to  be  sold  on 
execution  against  him ;  and  of  course  none  which  could  des- 
cend to  his  heirs.  He  failed  to  become  the  party  of  the 
second  part  to  the  grant  of  the  State  which  constituted  the 
estate  in  fee ;  and  consequently  failed  to  become  the  stock  of 
descent  therein. 

But  for  tbe  contingency  attached  to  the  devise  to  him,  he 
would  have  taken  the  fee  ;  would  have  held  the  estate  with 
the  right  to  alien  at  pleasure ;  his  creditors  could  have  sold 
it  under  judgment  and  execution  against  him ;  and  dying 
intestate,  his  heirs  would  have  been  his  successors  in  the 
estate. 

The  contingency,  however,  and  the  devise  over  so  qualified 
the  devise  to  him,  that  he  did  not  become  the  owner  of  the 
fee.  His  was  only  a  life  interest,  subject  to  be  enlarged  so 
as  to  take  the  fee  at  the  moment  of  his  death  leaving  issue. 
Dying  without  issue,  the  fee  never  vested  in  him,  but  passed 
to  his  brother  under  the  devise  over.  In  J.'s  hands,  it  was 
like  an  entailed  estate  in  effect,  although  not  so  in  name. 
In  the  language  of  Chancellor  Kent':  "  When  an  executory 
devise  is  duly  created,  it  is  a  species  of  entailed  estate  to  the 
extent  of  the  authorized  period  of  limitation.  It  is  a  stable 
and  unalienable  interest,  and  the  first  taker  has  only  the  use 
of  the  land  or  chattel  pending  the  contingency  mentioned  in 
the  will."    4  Kent,  270. 

But  we  have  pursued  the  subject  far  enough  to  show  that, 
notwithstanding  the  similarity  in  results  between  the  two 
kinds  of  entailments,  there  is  a  wide  dissimilarity  in 
their  origin  and  in  the  foundation  uppn  which  they  rest. 
The  one  results  from  the  terms  of  the  agreement  under 
which  the  land  is  held.  The  other  results  from  a  change 
made  in  the  terms  of  the  agreement  under  which  the 
land  is  held,  made  by  one  of  the  parties  to  that  agreement, 
to  take  effect  on  his  ceasing  to  be  a  party  by  reason  of  his 
death. 
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There  is  another  peculiarity  connected  with  limitations  by 
executory  devise,  namely :  that  kind  of  limitation  seems  to 
have  been  practiced  only  upon  estates  in  fee  which  had  been 
created  by  grants  directly  from  the  crown  or  from  the  State. 
In  case  of  an  individual  grant  in  fee,  if  such  a  thing  could 
be,  where  the  statute  quia  emptorea  prevails,  it  may  be  ' 
doubtful  whether  the  grantee  or  tenant  could  be  allowed  to 
change  the  terms  of  the  contract  of  lease,  without  the  consent 
of  the  grantor  or  party  of  the  first  part  to  the  contract.  It 
is  only  where  the  State  is  the  party  of  the  first  part  to  the 
grant,  that  such  a  privilege  seems  to  be  allowable  to  the  party 
of  the  second  part.  The  State  may  then  be  regarded  as 
assenting  to  the  change  in  the  contract,  as  made  by  the 
devisor,  as  was  the  case  in  another  respect,  in  the  Duke  of 
Cumberland  v.  Graves^  7  N.  T.  305 ;  where  the  grant  was 
held  to  be  so  changed,  that  the  lands  could  continue  to  be 
held  by  non-resident  aliens,  on  the  ground  that  the  laws  of 
the  State  permitted  their  acquisition  by  aliens,  at  the  time 
they  were  sold  and  conveyed  to  a  non-resident  alien.  The 
very  fact  that  the  State,  by  its  laws,  permitted  its  tenants  to 
so  change  the  terms  of  the  contract,  and  the  consequent  ten- 
ure of  the  land,  may  be  construed  as  an  assent  on  the  part  of 
the  State,  as  the  party  of  the  first  part  to  the  contract,  to  the 
alteration  made  by  its  tenant,  the  party  of  the  second  part. 
But  where  individuals  are  parties  of  the  first  part,  as  well  as 
parties  of  the  second  part,  to  a  lease  in  fee,  when  such  a 
thing  is  possible,  there,  certainly,  the  one  party  could  not 
change  the  terms  of  the  contract  and  the  tenure  under  which 
the  estate  was  held,  without  the  consent  of  the  other  party. 

See  Binffhftm  on  Real  Estate,  99, 100. 

Having  glanced  at  the  origin  and  history  of  executory 
devises,  and  at  some  of  their  peculiarities,  we  propose  now 
to  examine  the  leading,  incidental  questions,  which  have 
heretofore  excited  much  of  the  attention  of  courts,  and  which 
are  most  likely  hercj\fter  to  be  vexed  questions  in  the  admin- 
istration of  the  law. 
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SECTION  L 

OONSTRUOnON  OP  THE  WCptDB   "  DYING  WITHOUT  I8BUE." 

Few  matters  in  the  law  have  been  bo  much  the  subject  of 
litigation  and  judicial  discussion,  as  the  construction  of  the 
words  dyi/ng  without  issue^  when  applied  as  a  limitation  to 
the  devise  of  an  estate  in  fee. 

The  question  has  been  confined  to  a  single  point,  namely : 
whether  the  testator  intended  a  definite  failure  of  issue,  or 
an  indefinite  failure.  In  other  language,  whether  those 
words,  or  equivalent  expressions,  were  to  be  construed  as 
importing  a  failure  of  issue  at  the  death  of  the  devisee,  to 
whom  they  were  applied,  or,  as  importing  a  failure  of  his 
descendants  or  posterity,  at  any  time  in  the  future. 

There  is  no  difliculty  in  understanding  the  meaning  and 
operation  of  a  definite  failure  of  issue.  An  indefinite  fail- 
ure may  not  be  as  readily  comprehended,  without  some 
explanation.  Chancellor  Kent,  in  Anderson  v.  Jackson^  16 
John.  399,  has  defined  the  term  as  follows  :  "  A  general  or 
indefinite  failure  of  issue  is  a  proposition  the  very  converse 
of  the  other,  and  means  a  failure  of  issue  whenever  it  shall 
happen,  sooner  or  later,  without  any  fixed,  certain,  definite 
period  within  which  it  must  happen.  It  means,  when  the 
issue,  or  the  descendants  of  the  son,  shall  become  extinct, 
without  reference  to  any  particular  time,  or  any  particular 
event." 

The  general  question,  as  to  the  validity  of  an  executory 
devise,  turns  upon  the  decision  of  the  question,  whether, 
in  such  case,  the  phrase  dying  without  is8ue^  means  a  definite 
or  an  indefinite  failure  of  issue,  in  this  way :  If  the  words 
are  to  be  construed  as  meaning  a  definite  failure  of  issue, 
the  limitation  over  is  a  valid  one,  and  will  be  operative  in 
case  of  the  failure  of  issue  by  the  first  taker.  If  they  are  to 
be  construed  as  meaning  an  indefinite  failure  of  issue,  the 
result  is  clearly  stilted  by  Chancellor  Kent,  in  the  decision 
last  cited,  puge  400,  as  follows :  "  An  executory  deviso  upon 
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Buch  an  indefinite  failure  of  isBue  is  void,  because  the  period 
when  the  contingency,  on  which  the  remainder  over  depends, 
must  happen,  is  too  remote  or  uncertain.  Such  an  executory 
devise  might  tie  up  property  for  generations,  and  lead  to  a 
perpetuity,  or  property  perpetually  nnalienable." 

It  would  be  equivalent,  in  that  respect,  to  the  entailment 
effected  by  the  feudal  lease,  to  the  lessee  and  some  particular 
issue  of  his  body.  No  other  issue  or  person  could  take, 
because  no  one  else  would  become  the  party  to  the  contract. 
All  others  would  be  excluded  by  the  very  terms  of  the 
contract. 

A^iderson  v.  Jackson^  before  cited,  is  a  leading  case  in  New 
York,  upon  this  subject ;  wherein  the  authorities,  and  the  prin- 
ciples upon  which  they  are  founded,  are  very  fully  discussed 
and  criticised  on  both  sides.  It  may  be  truly  said  that,  in 
that  case,  all  the  previous  decisions  upon  the  question  there 
involved,  were  passed  in  review. 

There  was  a  devise  to  the  testator's  son  Joseph,  of  certain 
lands,  to  have  and  to  "  hold  unto  the  sole  and  only  proper 
use  and  behoof"  of  the  said  son,  "  his  heirs,  executors  and 
administrators  and  assigns  forever,"  "  in  as  full,  large,  ample 
and  beneficial  manner,  to  all  intents  and  purposes  whatso- 
ever," as  the  testator,  if  living,  could  hold  and  enjoy  the  same. 

THere  was  also  a  devise  to  the  testator's  son  Medcef,  of 
other  lands,  in  the  dame  absolute  and  unqualified  language. 
The  phraseology  of  the  two  provisions,  in  that  respect,  was 
precisely  similar. 

There  was  then  a  qualifying  provision,  applicable  to  both 
sons  alike,  as  follows : 

"  Item :  It  is  my  will,  and  I  do  so  order  and  appoint,  that, 
if  either  of  my  said  sons  should  depart  this  life  without  law- 
ful issne,  his  part  or  share  shall  go  to  the  survivor ;  and  in 
case  of  both  of  their  deaths  without  lawful  issue,  then  I  give 
all  the  property  aforesaid  to  my  brother  John  and  my  sister 
Hannah." 

After  the  death  of  tlie  testator,  in  1798,  his  son  Joseph  took 
{HiBBesbiun  of  the  land  so  devised  to  him;  and,  in  1802,  the 
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preruisee  vrere  sold  on  an  execution  against  liim,  and  con- 
veyed by  the  sheriff  to  the  purchaser,  who  took  possession 

• 

under  the  deed.  In  1804,  the  purchaser  sold  and  conveyed 
the  premises  to  Anderson,  the  plaintiff  in  error  in  the  case, 
who  entered  and  took  possession.  Joseph  Eden  died  in  1813, 
and  his  brother  Medcef  brought  this  action  of  ejectment 
against  Anderson.  In  the  supreme  court,  the  plaintiff  was 
adjudged  to  recover,  on  the  ground  that  Medcef  Eden  took 
the  premises  as  executory  devisee.  The  case  went. to  the 
court  of  errors,  where  the  jud'gment  of  the  court  below  was 
affirmed ;  but  the  court  was  divided. 

Chancellor  Kent  and  Senator  Hammond  delivered  very 
elaborate  and  earnest  opinions  for  reversal,  and  eight  sena- 
tors concurred  with  them.  Senator  Yates  delivered  an  opin- 
ion for  affirmance,  and  thirteen  senators  concurred  with  him. 
So  the  case  was  affirmed  by  the  numerical  majority  of  four  of 
the  members  of  the  court. 

The  opinion  for  affirmance  was  placed  chiefly,  if  not  entire- 
ly, on  the  authority  of  Fosdiok  v.  Cornell^  1  John.  439 ;  Jack- 
son V.  Blanaham^  3  id.  292 ;  Moffat  v.  Strong^  10  id.  12,  and 
Jackson  v.  Stoats^  11  id.  337. 

The  case  of  Fosdick  v.  ComeU^  and  the  other  cases  relied 
upon  on  that  side  of  the  question,  decide  no  other  point,  im- 
portant to  be  here  considered,  than  the  one  that  the  words 
dying  witJiout  issue  mean  a  definite  failure  of  issue,  when 
used  as  a  limitation  for  a  devise  in  fee,  accompanied  by  a 
devise  over. 

Chancellor  Kent,  who  was  chief  justice  of  the  supreme 
court  when  the  case  of  Fosdicjc  v.  Cornell  was  decided,  and 
who  assented  to  the  decision  therein,  but  dissented  from  the 
decision  in  Anderson  v.  Jackson^  in  his  dissenting  opinion, 
said :  "  I  discovered  years  ago  that  the  case  of  Fosdiok  v. 
Cornell^  was  decided  upon  mistaken  grounds.  The  court, 
however,  have  this  apology  for  themselves,  that  without 
much  examination  and  without  looking  as  they  ought  to 
have  done  deeply  into  the  subject,  they  were  led  astray  out 
of  the  beaten  track  by  such  a  distinguished  leader  as  Lord 

18 
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Kenyon.  The  case  of  Porter  v.  Bradley^  3  Term,  143,  and 
of  Roe  V.  Jeffrey^  7  id.  589,  ^-ere  the  blind  guides  that  mis- 
led them." 

Lord  Kenyon  expressed  the  opinion,  in  the  cases  referred 
to,  that  the  testator  had  intended,  in  using  the  words  dying 
without  issuey  a  definite  faihire  of  issue,  and  the  court  de- 
cided accordingly. 

But  to  return  again  to  Anderson  v.  Jackson  and  the  words 
dying  without  issv^^  as  there  used.  The  question  whether 
the  first  taker  took  an  estate  of  inheritance,  which  would 
descend  to  his  heirs  in  the  event  of  his  dying  intestate, 
turned  in  that  case  upon  the  same  point  that  it  must  turn  in 
every  like  case,  namely:  upon  the  question  whether  the 
words  of  the  devise  would  have  created  an  estate  tail  at  com- 
mon law.  If  they  would,  then  the  first  taker  would  take  a 
fee  absolute,  and  the  executory  devise  would  be  void.  The 
question  was  thus  stated  by  counsel  on  one  side,  page  386  : 
"  If  the  devise,  in  this  case,  means  without  issue  living  at 
the  death  of  the  devisee,  then  it  was  a  conditional  fee  at 
common  law,  and  the  devise  over  is  good,  by  way  of  exe- 
cutory devise.  But  if  the  words  mean  an  indefinite  fmlure 
of  issue^  then  the  devise  over  is  not  good,  the  contingency 
being  too  remote ;  and  Joseph  E.  took  an  estate  tail  which 
by  the  statute,  is  converted  into  a  fee  simple  absolute." 

That  presentation  of  the  question  was  concurred  in  by  the 
counsel  on  the  other  side  and  by  the  court ;  and  accords  with 
the  view  taken  in  most,  if  not  all,  the  cases. 

The  ideas  are  covered  up  with  the  technical  language  of 
the  feudal  law,  and  need  to  be  somewhat  denuded  of  their 
artificial  covering,  in  the  mind  of  the  reader,  in  order  to  be 
relieved  of  a  kind  of  obscurity  which  does  not  legitimately 
belong  to  them. 

In  that  case,  as  in  every  other,  where  like  questions  arise, 
the  testator  was  the  tenant  in  fee  of  the  State  ;  and  as  such 
tenant  was  the  party  of  the  second  part  to  the  lease  in  fee 
which  created  the  tenancy  ;  and  the  State  was  the  party  of  the 
first  part.     The  tenant  was  seeking  to  do  what  he  had  a  right 
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to  do,  by  the  laws  of  Uie  State ;  to  designate  and  name  the 
parties  who  should  succeed  him  on  his  decease,  as  tenants  of 
the  estate,  in  lieu  of  his  heirs  at  law,  who  otherwise  would 
succeed  to  him  in  the  tenancy. 

Among  the  designations  made,  was  a  devise  of  a  certain 
farm  to  his  son  Joseph  Eden,  and  to  the  heirs  and  assigns  of 
Joseph,  forever.  If  the  will  had  stopped  with  Joseph,  there, 
he  would  confessedly  have  fully  succeeded  his  father  in  the 
tenancy  of  the  farm  devised,  upon  the  decease  of  his  father. 
He  would  have  become  the  owner  of  the  farm  in  fee  abso- 
lute, so  that  he  could  have  sold  it  or  mortgaged  it ;  and  the 
sale  under  the  judgment  against  him  would  have  passed  the 
title  to  the  purchaser. 

The  testator  did  not,  however,  stop  there,  but  added  this 
further  provision  ;  that  if  Joseph  should  die  without  lawful 
issue,  the  farm  should  go  to  his  brother,  Medcef,  if  he  was 
then  alive,  and  if  dead,  to  others  in  the  will  named. 

The  question  was  whether  the  will  of  the  testator,  as 
expressed  in  the  latter  clause,  should  be  allowed  to  qualify 
his  will,  as  expressed  in  the  former  clause.  If  so,  then  Joseph 
became  a  tenant,  upon  condition  only,  that  if  he  died  with- 
out issue,  his  right  to  the  tenancy  ceased.  The  tenancy  itself 
did  not  cease,  as  in  the  case  of  a  base  or  qualified  fee,  but  only 
his  right  thereto.  The  condition  or  qualification  was  annexed 
only  to  the  testamentary  assignment  to  him ;  not  to  the 
estate  itself.  The  estate  was  an  estate  in  fee  simple,  when 
the  will  was  made-  and  when  the  testator  died  ;  and  its  char- 
acter underwent  no  change  because  Joseph  died  without 
issue.  It  was  only  Joseph's  right  to  the  estate  that  was  to 
be  affected  by  the  failure  of  issue.  And  whether  it  was 
affected  or  not,  was  the  question  before  the  court. ' 

It  was  conceded  by  all  parties,  that  the  intention  of  the 
testator  in  that  regard,  as  in  all  other  cases,  must  control  the 
decision  of  the  question.  The  majority  of  the  judges  rested 
their  decision  directly  upon  that  point.  It  is  said,  in  their 
opinion,  per  Senator  Yates,  page  435,  "  Now,  no  one  can 
hesitate  for  a  moment,  as  to  the  meaning  of  the  testator  in 
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the  case  before  us.  He  clearly  intended,  that  if  either  of  liiij 
two  sons  should  die  without  lawful  issue,  the  survivor  should 
take  the  whole  which  was  devised  to  both ;  and  the  only 
question  is,  whether  there  is  any  inflexible  rigid  rule  of  law 
to  wrest  the  plain  and  manifest  intention  of  the  testator  to 
a  purpose  altogether  different  from  what  he  intended." 

That  was  a  clear  and  fair  statement  of  the  question ;  and 
was  so  accepted  by  the  minority  of  the  court.  They  met 
the  question  upon  that  ground.  Their  point  was  that  the 
words  dying  without  isaue^  had  been  held  to  mean  an  indefi- 
nite failure  of  issue,  through  a  course  of  decisions  in  England 
extending  back  to  the  very  beginning  of  the  reports;  and 
that,  consequently,  those  words  had  been  held  to  create  an 
estate  tail.  The  rest  of  the  argument  was  unanswerable. 
Estates  tail  were  not  only  abolished  by  the  New  York 
statute,  but  were  declared  to  be  fees  simple  absolute.  There- 
fore, if  the  words  dymg  wUIiout  isaue^  indicated  the  inten- 
tion of  the  testator  to  create  an  estate  tail,  as  they  held  they 
did,  then  the  statute  defeated  that  intention  by  changing 
that  estate  tail  to  a  fee  simple ;  and  the  qualifying  words  of 
the  testator  were  without  any  meaning  at  all,  in  the  eyes 
of  the  law.  In  legal  effect,  they  expressed  no  intention 
"whatever. 

The  argument  with  which  that  side  of  the  question  is 
enforced  in  the  reported  decision,  is  presented  with  a  wealth 
of  legal  learning,  and  an  energy  of  expression,  not  often 
surpassed  and  seldom  equaled.  The  foundation  upon  which 
it  rests,  is  the  long  line  of  decisions  holding  that  the  words 
dyinff  without  issue,  create  an  estate  tail.  That  is  not 
denied.  But  those  decisions  were  made  when  and  where 
estates  tail  could  be  created. 

The  fallacy  of  the  argument  is,  in  holding  that  that  line 
of  decisions  has  worn  a  rut  so  distinct  and  deep,  that  whoever 
uses  the  words  dying  without  issue,  in  a  testamentary  dis- 
position of  his  estate,  must  be  regarded  as  having  fallin 
into  it ;  and  to  have  intended  to  create  an  estate  tail,  even 
where  estates  tail  have  not  been  permitted  to  exist  within 
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the  life-time  of  the  testator.  It  seems  absurd  to  attribute  an 
intention  in  such  case  to  do  what  is  well  known  to  be 
impracticable  by  law ;  and  is  certainly  a  manifest  departure 
from  the  uniformly  established  rule  in  the  construction  of 
wills,  as  we  have  shown,  while  treating  of  contingent 
remainders,  that  the  intention  of  the  testator,  as  gathered 
from  the  whole  will,  read  in  the  light  of  attending  circum- 
stances, must  be  allowed  to  control;  and  that  particular 
phraseologies  must  yield  to  that  intention. 

It  was  claimed,  on  each  side,  that  property  to  a  large 
amount  would  be  disturbed  by  a  decision  contrary  to  the 
views  expressed  by  each ;  and  each  party  seemed  to  appeal 
to  the  prejudices  which  werp  assumed  to  exist  against  tlio 
anti-commercial  policy  of  the  feudal  law. 

Both  sides  agreed  in  this,  that  the  intent  of  the  testator 
should  control..  Starting  from  that  point,  and  aside  from 
any  previous  decisions,  the  force  of  the  argument  is  all  on 
one  side.  The  one  party  contended,  that  the  testator  meant 
by  the  words  dying  without  issue^  an  indefinite  failure  of 
issue;  which,  at  common  law,  would  have  created  an  estate 
tail,  but  which  the  statute  had  changed  into  a  fee  sinlple. 
That  being  so,  the  devise  over  was  void,  both  for  remoteness 
and  for  repugnancy.  Hence  the  first  taker  had  a  fee 
absolute,  which  passed  to  the  purchaser  on  the  sale  under 
the  judgment  and  execution  against  him  in  his  life-time. 
This  construction  left  the  devise  over  out  of  the  will,  and 
made  the  testator  insert  it  without  any  intention  at  all ;  for 
if  such  was  the  legal  effect  of  the  words  he  used,  he  must  bo 
supposed  to  have  known  it,  and  to  have  used  them  accord- 
ingly. If  we  assume  otherwise,  we  must  attribute  to  hini 
a  different  intention ;  and  it  is  conceded  that  his  intention  is 
the  law  of  the  case. 

On  the  other  hand,  construing  the  phrase  dying  without 
issue  to  mean  a  definite  failure  of  issue,  as  the  majority  of 
the  court  did  construe  it,  we  give  to  the  devise  over  a  pur- 
pose and  its  effectuation.  The  intention  of  the  devisor  is 
tlien  allowed  to  be  just  what  his  language  plainly  bespeaks. 
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The  decisions  upon  this  point  arc  not  uniform  in  the  dif- 
ferent States,  although  the  majority  of  the  cases  seem  to  hold 
to  the  construction  of  a  definite  failure  of  issue,  in  like  cases. 

The  case  of  Anderson  v.  Jackson  was  the  subject  of  com- 
ment in  Lyon  v.  BurtiSy  20  John.  486  ;  and  it  was  remarked 
by  Spencer,  J.,  "  that  the  devise  to  Joseph  Eden  did  not 
create  an  estate  tail,  but  that  the  devise  over  upon  the  event 
of  his  dying  without  issue  was  a  limitation  over,  as  an  execu- 
tory devise,  to  Medcef,  the  survivor." 

The  rights  of  the  first  taker  were  held  to  be  a  base,  quali- 
fied fee,  and  not  a  fee  simple,  in  Glaflin  v.  Perry^  12  Mass. 
425.  There  was,  in  that  case,  a  devise  to  a  daughter  of  the 
testator  and  her  children;  to  the  daughter,  one-third  of 
the  premises,  in  case  she  became  a  widow  and  so  long  as  she 
remained  a  widow ;  and  the  residue  equally  to  her  children. 

The  question  was,  what  the  estate  of  the  children  was,  in 
the  part  of  the  premises  thus  conditionally  devised  to  their 
mother.  It  was  decided  that  the  children  took  immediately, 
on  the  death  of  the  testator,  a  base,  qualified  foe,  in  tliat  part 
of  the  premises,  determinable  on  the  event  of  the  mother 
surviving  the  father. 

In  that  case,  as  in  many  others,  the  practical  operation  of 
the  .provisions  of  the  will,  will  appear  quite  simple,  when  the 
legal  construction  is  expressed  in  plain  and  direct  language. 
The  testator  was  the  party  of  the  second  part  to  a  grant  or 
contract  of  the  State,  whereby  he  enjoyed  the  possession  and 
profits  of  a  certain  parcel  of  land.  The  State  was  the  party 
of  the  first  part  to  the  grant  or  contract.  The  testator's 
heirs  were  also  nominally  parties  to  the  same  contract,  of 
the  second  part  thereto;  and  in  case  he  had  died  intes- 
tate, while  he  remained  such  party,  his  heirs  would  have 
succeeded  him  in  the  possession  and  enjoyment  of  the 
land.  But  he  preferred  to  bestow  the  right  of  possession 
otherwise,  and  the  laws  of  the  State  permitted  him  to  do  so 
by  a  testamentary  expression  of  his  choice.  He  virtually 
said,  the  children  of  my  daughter  shall  succeed  me  on  my 
decease,  as  the  parties  of  the  second  part  to  this  contract. 
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and  shall  enjoy  the  possession  and  profits  thereof,  except 
that  their  mother  shall,  if  she  become  a  widow,  enjoy  the 
possession  and  profits  of  one-third  of  the  premises,  while 
she  remains  a  widow.  Stated  in  that  way,  there  is  no  diffi- 
culty in  understanding  what  rights  the  children  took,  and 
what  right  might  devolve  on  the  mother  in  case  she  survived 
her  husband.  The  complexity  of  the  case  is  to  be  found  only 
in  the  extremely  artificial  but  misapplied  language  of  the 
feudal  law.  It  was  not  true,  in  any  legal  sense,  that  the  chil- 
dren took  a  base  or  qualified  fee  in  one-third  of  the  premises. 
They  took  the  same  fee  the  testator  held,  and  that  was  a  fee 
simple.  They  became  parties  to  the  same  contract  of  grant 
or  lease.  The  fact  that  it  was  bestowed  upon  .them,  subject 
to  a  contingent  and  temporary  provision  in  favor  of  their 
mother,  did  not  change  the  tenure  of  the  land.  The  grant  oi 
contract  of  the  State,  which  created  and  kept  in  life  the  only 
fee  which  existed  in  the  premises,  was  not  changed  or  affected 
by  that  provision ;  much  less  could  it  change  it  from  a  fee 
simple  to  abase  or  qualified  fee.  That  provision  affected 
only  the  right  which  the  children  took  in  the  estate,  and  not 
the  estate  itself. 

The  language  of  the  opinion  is,  *'  If  their  mother  should  die 
before  the  father,  then  their  qualified  fee  becomes  absolute. 
If  the  mother  should  survive,  the  life  estate  to  her  commences ; 
and  the  remainder,  expectant  upon  her  decease,  immediately 
vests  in  her  said  children,  the  grandchildren  of  the  devisor." 

From  the  artificial  language  so  used,  the  student  might  be 
induced  to  believe  that  ihis  devise  had  created  a  base  or 
qualified  fee,  and  also  an  estate  for  life ;  whereas,  it  created 
no  estate  at  all,  but  merely  provided  for  the  possession  and 
enjoyment  of  a  pre-existing  estate  in  fee  by  different  persons, 
and  for  different  periods  of  time,  successively.  The  estate  in 
fee  remained  unchanged  during  the  whole  period  necessarily 
embraced  by  the  provisions  of  the  will.  The  will  did  not 
operate  on  the  estate  itself,  but  merely  upon  the  parties  who 
were  to  enjoy  it.  The  children  took  the  estate  in  fee,  subject 
to  be  temporarily  interrupted  in  the  possession  of  the  prem- 
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ises,  in  favor  of  their  mother,  if  she  became  a  widow,  and 
while  she  remained  a  widow.  The  court  only  beclouded  the 
matter  by  improperly  resorting  to  the  terminologies  of  the 
feudal  law. 

In  Harris  v.  Smithy  16  Geo.  646,  there  was  a  devise  of  real 
property  to  A.,  with  the  further  provision,  that  should  A. 
"  die  leaving  no  lawful  heirs,"  then  and  in  tliat  case,  all  the 
property  shall  be  divided,  share  and  share  alike,  between  the 
children  of  B. 

The  decision  was  that  A.  took  an  estate  in  fee,  subject  to 
an  executory  devise  over  to  the  children  of  B.  in  casq  A. 
should  die  without  issue  living  at  tlie  time  of  his  death. 

A  different  construction  is  given  in  Pennsylvania,  where 
a  testator  devised  his  real  estate  to  his  wife  for  life,  and  then  as 
follows :  *'  After  the  decease  of  my  said  wife,  I  give,  bequeath 
and  devise  all  the  aforesaid  real  estate,  above  described,  to  my 
son  Peter  and  daughter  Catharine,  to  them  and  their  heirs 
forever,  share  and  share  alike,  equally  to  be  divided  between 
them ;  and  it  is  my  further  will,  that  should  my  son  Peter  not 
n^arry  and  have  lawful  issue,  then  the  said  real  estate  shall 
go  to  my  said  daughter  Catharine,  and  her  heirs  forever." 

It  was  held  that  the  words  of  the  will  created  an  estate  tail 
in  the  son,  and  not  an  executory  devise  in  favor  of  the  daugh- 
ter and  her  heirs,  and  that  the  limitation  over  was  void  for 
remoteness. 

Vaughn  v.  Dickes,  20  Penn.  509. 

Moffat  V.  Strong^  10  John.  12,  is  also  a  case  which  involved 
tlie  construction  of  the  words  "  dying  without  issue." 

The  provisions  of  the  will  were  as  follows :  "  If  any  of  my 
sons  aforesaid  should  die  without  lawful  issue,  then  let  his  or 
their  part  or  parts  be  divided  equally  among  the  survivors, 
unless  it  should  happen  that  he  or  they  so  dying  should  leave 
a  wife  behind,  in  which  case,  she  shall  take  back  what  she 
brought  with  her,  and  £100  besides,  and  only  the  remainder 
shall  be  divided  as  aforesaid." 

This  case  involved  merely  the  right  of  property  in  a  pro- 
missory note,  and  related  only  to  personal  property. 
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The  distinction  between  real  and  personal  property  in  this 
r^pect,  is  considered,  and  the  conflicting  cases  are  noticed. 

Chancellor  Kent,  then  chief  justice  of  the  supreme  court, 
justified  his  decision  upon  this  point,  as  follows  : 

"  Every  executory  devise  is,  as  far  as  it  goes,  a  pei'petuity  ; 
that  is,  it  is  an  unalienable  interest.  The  devisee  has  only 
the  use,  and  not  an  absolute  interest,  in  the  personal  property 
devised." 

He  then  notices  some  exceptions  in  favor  of  a  bona  fide 
holder  of  negotiable  paper,  and  of  a  purchaser  of  chattels  in 
good  faith  of  the  first  taker.  But  otherwise,  he  seems  to 
make  no  distinction  in  this  respect,  between  real  and  personal 
property.  The  words  were  construed  to  mean  a  definite 
failure  of  issue,  and  the  gift  over  to  be  valid. 

The  case  of  Chbemsey  v.  Ouemaey^  36  N.  T.  267,  presents 
some  unusual  features  of  the  same  character.  There  was  a 
testamentary  provision  as  follows  : 

"  I  give  and  bequeath  to  my  children,  Polly  Thompson, 
William  Q.  Guernsey  and  Lavinia  Guernsey,  all  my  estate 
real  and  personal,  to  be  equally  divided  between  them,  share 
and  share  alike."  Then,  in  conclusion,  was  a  qualifying 
provision  as  follows : 

"  The  above  devises  to  my  children  being  to  them,  th^ir 
heirs  and  assigns,  and  if  either  die  without  issue,  then  to  the 
survivor  or  survivors  in  equal  shares." 

The  testator  died  in  1843,  leaving  the  said  three  children 
surviving.  Polly  Thompson  died  in  1847,  leaving  seven 
children  surviving.     The  will  was  made  in  1837. 

There  was  a  grandson  of  the  testator,  William  B.  Guern- 
sey, who  does  not  appear  as  a  party  to  the  action,  and  who 
is  mentioned  in  the  reported  case  as  a  person  who  was  to 
take  nothing  by  the  will,  because  he  had  received  his  portion 
by  donations  from  the  testator  during  his  life-time. 

The  action  was  commenced  for  a  partition  of  the  real 
estate  devised  as  before  stated ;  by  the  surviving  daughter, 
Lavinia,  against  her  brother  William  G.  Guernsey  and  the 
children  of  her  deceased  sister  Polly. 

19 
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The  court  held  that  one  of  the  children  dying  leaving  an 
heir,  such  heir  took  absolutely  the  estate  of  its  parent,  but 
could  not  be  deemed  to  be  included  in  the  term  "  survivor 
or  survivors,"  as  used  in  the  will ;  that  on  the  death  of  one  of 
the  three  without  heirs,  the  remaining  child  living  took  such 
share. 

The  court  expressly  decided  what  estate  each  of  the  devisees 
took  under  the  will,  as  follows :  "  It  is,  therefore,  undeniable, 
that  each  devisee  took  a  fee  absolute  in  an  undivided  third 
part  of  the  testator's  real  estate.  If  nothing  more  had  been 
said  in  the  will,  this  would  have  been  the  final  disposition  of 
the  estate ;  and,  in  the  event  of  either  of  the  devisees  dying 
intestate,  his  or  her  share  would  have  descended  to  his  or  her 
right  heir." 

It  is  further  held,  that  "  by  the  death  of  Mrs.  Thompson, 
leaving  issue,  one  share  has  passed  absolutely  to  her  children, 
and  but  two  shares  are  now  subject  to  the  contingency  of 
survivorship ;  and  upon  the  death  of  either  of  the  two  survi- 
vors the  share  of  the  one  so  dying  will  vest  absolutely  in  the 
survivor.  This  was  manifestly  the  plain  intent  of  the  testa- 
tor. It  is  so  clear  that  furtlier  argument  or  elucidation  seems 
unnecessary."  • 

Xt  is  not  apparent,  from  the  case  as  reported,  what  the  real 
question  was;  and  nothing  appears  in  the  opinion  to  show 
what  was  decided,  except  what  is  before  quoted,  "  that  each 
devisee  took  a  fee  absolute  in  an  undivided  third  part  of  the 
testator's  real  estate;"  and  yet,  on  the  death  of  one  of  two 
survivors  without  issue,  "  the  share  of  the  one  so  dying  will 
vest  absolutely  in  the  survivor." 

The  case  may  have  been  properly  decided,  but  the  two 
propositions  announced  in  the  opinion  are  utterly  in  conflict 
Mrith  each  other.  If  the  first  takers  each  took  a  fee  absolute, 
there  was  no  possibility  that,  on  the  death  of  either  without 
issue,  the  devise  over  to  the  survivor  could  operate.  All 
the  authorities  concur  in  holding  that  an  executory  devise, 
limited  upon  a  fee  simple,  is  invalid  and  inoperative.  In 
Anderson  v.  Jackson^  and  other  kindred  cases,  the  point  of 
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eonflict  has  been  whether  the  first  taker  took  a  fee  absohite 
or  not.  If  he  took  such  estate,  it  is  universally  conceded  that 
the  executory  devise  over  was  void.  After  a  devise  in  fee 
absolute  any  devise  over  is  void  for  repugnancy,  as  will  be 
shown  before  we  leave  the  subject. 

HaU  V.  Chaffee^  14  N.  H.  215,  is  another  of  the  leading 
cases  in  this  country,  which  was  made  to  turn  upon  the  con- 
struction to  be  given  to  the  words  dying  without  iaaue^  as 
used  in  a  devise  of  land.  The  phraseology  of  the  will  in 
that  case  was,  '^  If  the  said  Hnldah  Chaffee  should  die  with- 
out issue  born  alive  of  her  body,  to  heir  her  estate^  in  that 
case  it  is  my  will  and  pleasure,  that  she  should  have  the 
use  and  occupancy  of  the  premises  aforesaid  during  her 
natural  life ;  but  that  after  her  decease  the  premises  should 
revert  back  to  my  estate,  and  be  equally  divided  between 
my  daughters  H.  and  B.'| 

The  judges  concurred  in  holding  that  the  intention  of  the 
testator,  as  expressed  in  the  will,  must  control  the  construc- 
tion ;  and  that  the  language  of  the  testator  in  this  case,  clearly 
expressed  his  intention  to  mean  a  definite  failure  of  issue ; 
that  is,  a  failure  of  issue  at  the  death  of  the  first  taker.  -But 
they  discussed  the  question  as  to  the  proper  construction  of 
the  words  dying  without  isaue^  when  those  words  stand 
alone  to  indicate  the  intention,  without  other  words  to 
qualify  their  meaning.  Upon  this  general  question,  the 
members  of  the  court  differed,  one  holding  to  the  construc- 
tion of  an  indefinite  failure  of  issue,  and  two  to  a  definite 
failure.  Elaborate  opinions  were  delivered  upon  both  sides 
of  the  question,  wherein  all  the  previous  cases  are  reviewed 
and  criticised. 

FenncH  v.  Ford^  30  Geo.  707,  embraced  a  similar  question  ; 
and  was  construed  as  constituting  a  valid  limitation  over  in 
favor  of  the  survivors.  The  language  of  the  condition  was, 
should  either  of  my  children  die  before  amving  at  age,  or 
without  issue^  their  share  to  be  equally  divided  between  the 
survivors.  This  was  held  to  mean  a  failure  of  issue  at  the 
death  of  the  children  respectively. 
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Lillibridge  v.  Ro88^  31  Geo.  730,  is  a  case  also  holding  the 
same  rule  of  constraction  in  regard  to  the  meaning  of  the 
phrase  to  die  without  issue.  The  cases  were  generally 
reviewed  upon  both  sides  of  the  question,  and  the  doctrine 
of  construing  such  expressions  as  meaning  a  definite  failure 
of  issue,  was  very  decidedly  proclaimed  as  the  established 
law  of  Georgia.  , 

Lumpkin,  J.,  concludes  his  review  of  that  question  as 
follows : 

"  Having  been  cheered  by  our  statute  by  a  glimpse  at 
fairy  land,  let  us  not  unbidden  plunge  again  amidst  the  dis- 
heartening gloom  of  Preston  on  Estates,  Feame  on  Remain- 
ders, to  say  nothing  of  Coke,  Plowden  and  the  Year  Books. 
Technical  rules  are  binding  in  questions  of  property,  and  we 
cannot  supersede  them.  But,  following,  in  this  case,  the 
irresistible  impulse  of  our  judgment,  and  sustained,  as  we 
think,  by  common  sense,  let  us  not  be  tempted  to  plume  our 
wings  for  another  flight  to  the  clouds,  in  search  of  occult 
lore,  for  grounds  to  say,  what  we  know  was  the  will  of  Abner 
Ross  shall  not  be  his  will." 

The  same  ruling  was  had  in  Formam,  v.  Troup^  80  Geo. 
496.  The  decisions  both  of  England  and  of  this  country  are 
generally  reviewed  in  that  case. 

The  courts  in  New  York,  however,  have  not  been  entirely 
uniform  in  their  rulings  upon  this  point,  even  since  the  de- 
cision in  Anderson  v.  Jackson, 

In  Patterson  v.  Ellis^  11  Wen.  260,  it  was  held 
that  "where  the  words  of  a  limitation  over  of  fer- 
sonal  property  are  such  as  would  create  an  estate  tail  in  the 
legatee,  was  real  estate  the  subject  of  the  limitation,  the  gift 
to  the  first  legatee  is  absolute  by  operation  of  law,  notwith- 
standing the  manifest  intent  of  the  devisor  to  the  contrary ; 
that  such  intent,  being  in  contravention  of  the  settled  rules 
of  law,  must  yield  to  the  law." 

It  was  not  pretended  that  the  rule  was  there  different  as 
to  real  estate.  It  was  said,  page  279,  "The  proper  words  in 
a  grant  or  devise  to  convey  directly  an  estate  tail  are  to  the 
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grantee  and  the  heirs  of  his  body  lawfully  begotten.  Snch  a 
devise  in  England  of  land  would  convey  an  estate  for  life  in 
the  grantee  and  the  inheritance  to  his  children.  Such  a 
devise  there  of  chattels  would  convey  to  the  grantee  the 
absolute  property.  The  law  in  both  cases  abhors  perpetui- 
ties. A  perpetuity  in  lands  may  be  barred  by  a  fine  or 
a  common  recovery,  but  not  so  as  to  personal  property ;  and 
therefore  it  cannot  be  prevented  but  by  declaring  that  such  a 
devise  gives  the  absolute  property.  In  this  State  such  a  de- 
vise of  lands  would,  by  force  of  our  statute,  convey  an  estate 
in  fee  simple,  and  as  to  personal  property  here,  such  a  devise 
must  be  governed  by  the  rules  of  the  common  law.  It  seems 
to  be  well  settled  also  that  a  devise  of  land  for  life,  in  fee 
simple,  with  a  devise  over  if  the  devisee  die  without  issue^  or 
without  leaving  issue,  shall  be  a  devise  in  tail  to  the  first 
devisee." 

The  chief  point  of  the  case  is  thus  stated  in  the  opinion 
of  Savage,  Ch.  J.,  who  delivered  the  prevailing  opinion : 
"  The  appellant  says  that  this  expression,  '  without  leaving 
lawful  issue,'  means  an  indefinite  failure  of  issue,  or,  in  the 
language  of  the  statute  de  donis,  if  her  issue  fail.  .  The 
respondents  say  that  the  language  used  means  without  lawful 
issue  at  the  time  of  her  death.  If  the  appellant's  construc- 
tion be  the  true  one,  he  should  prevail,  and  the  decree  of  the 
court  of  chancery  be  reversed ;  if  the  respondents  are  right, 
they  must  prevail,  and  the  decree  be  affirmed." 

The  decision  of  the  chancellor  was  reversed  by  the  vote  of 
the  three  supreme  court  judges,  and  thirteen  senators.  Nine 
senators  voted  for  affirmance.  This  decision  was  made  in 
1833. 

The  supreme  court  of  the  United  States,  in  Jackson  v. 
Chaee^  12  Wheat.  153,  followed  the  decision  in  Anderson  v. 
Jackson^  on  the  ground  that  that  decision  settled  the  law 
upon  the  point  in  question,  for  New  York ;  and  that  it  was 
so  far  a  local  question,  that  the  decisions  of  the  State  courts 
must  be  allowed  to  control.  The  decision  involved  the  con- 
struction of  the  same  will  which  was  the  subject  of  decision 
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in  Anderson  v.  Jackson^  See  also  Wa/ring  v.  Jackson^  1 
Peters,  570.  It  will  be  found,  by  a  reference  to  the  decisions 
upon  this  subject,  that  there  has  been  a  constant  dispute  in 
regard  to  the  authority  of  some  of  the  older  English  cases. 
The  one  side  have  contended  that  they  were  authority  for 
the  construction  of  the  words  dying  without  issue^  to  mean  a 
definite  failure  of  issue;  and  the  other  insisting  that  that 
conclusion  was  reached  by  the  intention  implied  from 
other  language  used.  Those  cases  have  been  so  differently 
understood  as  t.o  demand  an  examination  by  the  student. 

Pdlis  V.  Brovyrhy  Cro.  J.,  590,  is  a  case  often  cited,  and  has 
been  regarded  as  a  leading  case.  The  testator  in  that  case 
devised  land  to  "  Thomas,  his  son,  and  his  heire  forever,  pay- 
ing to  his  brother  Hicliard  twenty  pounds  at  the  age  of 
twenty-one  years ;  and  if  Thomas  died  without  issue,  living 
William,  his  brother,  that  then  William,  his  brother,  should 
have  those  lands  to  him  and  his  heirs  and  assigns  forever, 
paying  the  said  sum  as  Thomas  should  have  paid." 

Thomas  entered,  and  suffered  a  common  recovery,  to  the 
use  of  liimself  and  his  heirs ;  and  afterward  devised  to  the 
wife  of  Edward  Pellis,  the  plaintiff,  and  her  heirs.  Thomas 
died  without  issue,  leaving  his  brother  William  living. 

The  devise  over  to  William  was  held  to  be  good  as  an 
executory  devise ;  that  Thomas  did  not  take  an  estate  tail, 
but  took  the  fee,  limited  to  dying  without  issue  in  the  life- 
time of  his  brother  William.  The  expression,  "  living  Wil- 
liam," was  held  to  control. 

Port^  V.  Bradley^  3  Term,  146,  another  leading  case  of 
the  same  character,  turned  upon  the  expression,  "  leaving  no 
issue  behind  him."  This  was  held  to  indicate  the  intention 
of  the  testator  to  mean  a  failure  of  issue  at  the  death  of  the 
testator,  and  not  an  indefinite  failure,  iu  like  manner  as  the 
expression,  "living  William,"  was  held  to  indicate  a  like 
intention  in  Pellis  v.  Brown, 

A  testator  devised  to  his  widow  the  use  of  certain  lands 
for  life,  jind  then  to  his  son  and  his  heirs  and  assigns  forever, 
lie  then  inserted  in  his  will  a  provision,  as  follows:  "But 
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« 

if  my  said  son  should  die  having  no  children,  then  my  will 

is,  and  I  do  dispose  of  my  property  in  the  following  manner." 

Then  followed  a  provision  bestowing  it  upon  others.     The 

son  died  after  becoming  twenty-one,  and  without  issue.     It 

was  held  that  the  son's  estate  became  absolute  on  his  arriving 

at  twenty-one,  and  the  clause  assuming  to  give  it  to  others 

was  void. 

Pennington  v.  Van  Hoaton,  4  Halst.  Ch.  272 ;  Van  Houton  f>, 
Pennington,  id.  745. 

The  chancellor  disclaimed  the  application  of  cases  and  arti- 
ficial rules,  as  tending  more  to  embarrass  than  aid  in  deter- 
mining what  the  intention  of  the  testator  had  been ;  and 
proclaimed  his  duty  to  be  to  ascertain  the  intention  from 
the  provisions  of  the  will ;  and  he  held  that  the  son's  estate 
became  vested  and  absolute  on  his  becoming  twenty-one. 
He  read  the  provisional  clause,  with  an  additional  provision 
inserted,  that  if  the  son  should  die  under  twenty-one,  having 
no  children,  then  the  property  to  go  to  the  others  named. 

It  seems  difficult  to  reconcile  this  case  with  the  rule  which 
requires  the  intention  of  the  testator,  as  expressed  in  the  will, 
to  govern.  There  was  no  manifestation  of  an  intention  in 
the  testator,  such  as  is  attributed  by  the  court,  as  the  case  is 
reported.  The  construction  seems  to  have  been  arbitrary. 
The  court  might,  with  as  much  propriety,  have  interpolated 
any  other  provision,  as  the  one  that  ^^  if  the  son  should  die 
under  twenty-one  years  of  age,"  so  far  as  the  facts  appear  in 
the  reported  case. 

In  New  Jersey,  before  the  statutes  of  that  State  changed 
the  rule,  the  phrase  dying  vyithout  issuer  when  applied  in  a 
will  to  qualify  the  interest  of  a  devisee  in  land,  was  construed 
to  import  an  indefinite  failure  of  issue. 

Condict «.  Ring,  2  Beasley,  875. 

So  in  Ridgley  v.  Bond^  18  Md.  433,  the  words  "should 
die  without  issue  "  were  held  to  mean  an  indefinite  failure  of 
issue,  and  the  devise  over  in  that  case  was  consequently  pro- 
nounced void. 
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So  also  it  was  held  in  Dallam  v.  Dallam  y  7  Har.  &  J.  220. 
The  contrary  conatruction  was  adopted  in  Kentucky. 

Nen&llj  «.  White,  8  Mete.  684. 

And  also  in  Ohio,  in  regard  to  the  words  ^^  shonld  die  with- 
out any  legitimate  heirs,"  a  definite  failure  of  issue  was 
held  to  be  intended. 

Niles  «.  Gray,  12  Ohio  St.  B.  820. 

Similar  words  were  construed  to  mean  a  definite  failure 
of  issue,  and  the  devise  over  to  be  valid  in  Orum^on  v.  Ray- 
m/mdy  1  Conn.  36,  and  in  Armstrong  v.  Armstrong^  14  B. 
Monroe,  383. 

A  contrary  construction  was  applied  and  the  devise  over 
held  void  in  Nott  &  McCord  R.  69,  and  in  Daridge  v. 
Chaney^  4  Har.  &  McHen.  393. 

The  word  survivor  has  been  sometimes  held  to  control 
the  meaning  of  the  phrase  dying  without  issue,  so  as  to 
require  it  to  be  read  without  issue  living  at  the  death  of  the 
first  taker,  and  to  prevent  the  devise  over  from  being  void 
for  remoteness.  It  was  so  held  in  Cutler  v.  Doughty^  23 
Wend.  513. 

It  is  there  remarked  that  "  the  word  survivor,  or  the  like, 
qualifies  the  technical  or  primary  meaning  of  the  words  dying 
without  issue^  being  considered  the  same  as  if  the  testator 
had  added  Ivving  at  the  tims  of  his  death?^ 

There  are  many  other  cases  on  each  side  of  the  question, 
not  here  cited.  But  from  an  examination  of  all  the  cases, 
we  think  it  is  safe  to  assert,  that,  as  a  question  of  authority, 
the  phrase  dying  without  issue,  when  applied  as  a  limitation, 
was  appropriate  language  to  create  an  estate  tail ;  and  did 
create  such  estate,  where  estates  tail  were  permitted  to  exist. 

But  where  estates  tail  are  not  allowed  to  exist,  the  balance 
of  the  authorities  is  clearly  for  construing  that  phrase  and 
equivalent  exprespions,  to  mean  a  definite  failure  of  issue ; 
and  to  constitute  a  valid  limitation  for  a  devise  over  as  an 
executory  devise. 
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The  result  is  not  different  when  the  common  nnderstand- 
ing  of  words  and  phrases  is  consnlted.  Where  estates  tail 
are  permitted  to  exist,  the  person  using  the  phrase,  dying 
wUIumt  issue^  in  the  manner  of  the  cases  before  referred  to, 
may  very  reasonably  be  understood  to  intend  an  indefinite 
failure  of  issue ;  and  where  custom  and  a  long  line  of  deci- 
sions have  sanctioned  such  construction,  should  be  so  under- 
stood. But  where  estates  tail  are  prohibited  by  statute,  it 
seems  absurd  to  read  such  phraseology  as  intending  an  indefi- 
nite failure  of  issue,  because  such  a  construction  practically 
denies  any  intention  at  all  in  the  use  of  the  words  ;  while  if 
we  consult  merely  the  rules  of  syntax,  the  phrase  just  as 
appropriately  indicates  a  definite  failure  of  issue.  Viewed 
in  the  light  of  principle,  the  argument  is  decidedly  in  favor 
of  construing  the  phrase  to  intend  a  definite  failure  of  issue, 
wherever,  as  in  this  country,  estates  tail  have  been  abolished. 

Parties  to  this  contest,  on  both  sides,  concede  the  general 
rule,  that  the  intention  of  the  donor  or  devisor,  as  expressed 
by  him  in  making  his  gift  or  devise,  must  control  its  con- 
struction. Starting  from  that  conceded  principle,  the  argu- 
ment is,  on  the  part  of  those  who  contend  that  dying  without 
issue  means  an  indefinite  failure  of  issue,  that  such  was 
appropriate  language  in  England  to  create  an  estate  tail ; 
that  estates  tail  are  not  allowed  to  exist  here,  but  are  by 
statute  made  estates  in  fee  absolute.  Therefore,  the  devise 
over  upon  such  a  limitation  is  void,  and  the  first  taker 
acquires  the  estate  absolutely. 

In  arriving  at  that  conclusion,  it  is  necessary  to  assume 
that  the  dehor  or  devisor,  in  making  his  devise  to  one  person, 
and  upon  that  person  dying  without  issue,  devising  over  to 
another,  intended  to  give  the 'first  devisee  named  the  estate 
absolutely,  and  did  not  mean  to  give  the  second  devisee 
named  any  estate  wh'itever,  or  any  chance  to  have  any  by 
the  devise. 

The  argument  in  favor  of  that  construction,  necessarily 
disregards  the  expressed  intention  of  the  devise  over ;  and  the 
only  excuse  or  authority  for  it  is,  the  alleged  fact  that  the 

20 
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English  authorities  have  established  it  as  a  rule,  that  the 
wo7*d8  dying  without  isaue^  applied  as  a  limitation  to  a  gift 
or  devise,  constitute  an  estate  tail.  It  is  claimed  that  the 
legal  meaning  of  those  words  is  so  fixed,  that  whoever  uses 
them  must  be  held  to  intend  precisely  what  the  courts  have 
decided  that  they  mean  in  England. 

That  argument  loses  all  its  force  where  the  statute  has 
abolished  estates  tail.  It  is  absurd  to  attribute  to  a  person 
the  intention  to  create  an  estate  tail,  where  estates  tail  are 
abolished,  when  the  language  used  by  him  calls  for  no  such 
construction 

SECTION  IL 

WHBN    "  OB "    SHOULD    BE    BEAD    "  AND,"   AND    "  AND  "    "  OB." 

When  "or"  is  to  be  read  "an^,"  and  "«?«?"  "or,"  has  so 
often  been  regarded  as  embracing  an  arbitrary,  independent 
rule  of  construction,  distinct  from  rules  applicable  to  other 
words  and  phrases,  that  it  seems  to  demand  a  distinct  exami- 
nation. It  will  be  found  that  there  is  no  good  reason  for 
supposing  that  there  is  any  such  peculiarity  in  the  words,  or 
in  either  of  them,  or  in  their  use,  as  to  require  any  other 
or  different  rules  of  construction  from  other  words.  If  they 
hold  a  more  prominent  place  in  the  discussions  of  lawyers 
and  in  the  expositions  of  courts,  in  connection  with  remain- 
ders  and  executory  devises,  than  other  words,  it  must  be  due 
to  their  frequent  use  and  the  frequent  demand  of  judicial 
determination,  whether  the  conjunctive  or  disjunctive  word 
compoi*ts  most  nearly  with  the  true  expression  of  the  inten- 
tion of  the  party  using  the  word,  as  that  intention  is  mani- 
fested by  other  words  and  by  attending  circumstances.  It  is 
undoubtedly  true  that  few,  if  any,  other  words  in  the  English 
language  have  so  frequently  been  the  Aibject  of  judicial  ex- 
position as  the  two,  of  themselves,  insignificant  words,  "  and  " 
and  "  or." 

The  first  of  this  class  of  cases  seems  to  be  Soulle  v.  Ger- 
ra^d^  Cro.  E.  525.     There  was,  in  that  case,  a  devise  of  land 
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to  one  of  four  sons,  with  a  provision,  that  if  he  died  within  the 
age  ofi/u)enty-one  yedra^  or  vdthout  issue^  then  the  land  should  be 
equally  divided  between  his  three  brothers.  This  son  married 
and  died  before  he, was  twenty-one,  but  left  issue,  a  daughter. 
The  contest  was  between  the  three  surviving  brothers  claim 
ing  by  the  executory  devise  over,  on  the  one  side,  and  the 
daughter  claiming  that  her  father  took  a  vested  estate  in  fee, 
on  the  other  side.  It  was  decided  that  the  deceased  son 
took  a  vested  estate  which  descended  to  the  daughter. 

On  the  one  side,  it  was  contended  that  the  qualifying  pro- 
vision, "  that  if  he  died  within  the  age  of  twenty-one  years, 
or  without  issue,"  prescribed  two  contingencies,  upon  the 
happening  of  either  of  which,  the  estate  passed  over  to  the 
three  brothers ;  and  as  one  of  the  contingencies  did  happen, 
namely,  death  within  the  age  of  twenty-one,  the  three 
brothers  took  the  estate.  On  the  other  side,  it  was  contended 
that  there  was  but  one  contingency  intended,  upon  the  happen- 
ing of  which  the  remainder  was  to  vest  in  the  tliree  brothers, 
namely :  that  the  one  should  die  within  the  age  of  twenty- 
one  and  without  issue ;  that  the  provision  must  be  fulfilled 
in  both  its  parts,  that  is,  there  was  required  both  the  death 
of  the  one  son  within  the  age  of  twenty-one  and  a  lack  of 
issue,  before  the  remainder  could  vest  in  the  three  brothers ; 
and  that  the  death  within  the  prescribed  age  was  not  a 
fulfillment  of  the  contingency,  because  the  deceased  son 
left  issue. 

The  court  adopted  the  last  named  construction,  and  gave 
judgment  accordingly. 

The  absurdity  and  inhumanity  of  charging  the  testator 
with  the  intention  of  leaving  his  grandchild  penniless,  because 
her  father  died  before  he  was  twenty-one,  was  reason  enough 
for  the  decision. 

Price  V.  Hunt,  PoUexfen,  645,  was  a  similaf  case.  The 
chief  diflFerence  was,  that  the  devisee  died  after  he  attained 
the  age  of  twenty-one,  but  left  no  issue.  The  devise  was  to 
the  son  in  fee,  with  a  devise  over  depending  on  the  contin- 
gency of  the  death  of  the  son  before  tlie  age  of  twenty-one, 
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or  without  lawful  issue.  The  second  devisee  brought  eject- 
ment against  the  heir  at  law  of  the  first  devisee,  claiming 
that  the  son  having  died  without  lawful  issue,  although  mar- 
ried, the  contingency  had  happened  which  made  the  devise 
over  operative.  The  court  held  otherwise  and  gave  judg- 
ment for  the  defendant. 

Fairfield  v.  Morgan^  5  Bos.  &  Pull.  38,  was  a  case  of  the 
same  character.  There  was  a  devise  to  Benjamin  Sjnith  of 
certain  landb,  with  provision,  that  in  case  he  "should  die 
before  he  attains  the  age  of  twenty-one  years,  or  without 
issue  living  at  his  death,  then  to  the  mother  of  the  testator 
forever."  Benjamin  Smith  died  unmarried  and  without 
issue,  but  passed  the  age  of  twenty-one  years.  It  was  con- 
tended on  the  one  side  "  that  the  devise  over  to  the  testator's 
mother  was  made  to  take  eflFect  upon  either  of  two  contin- 
gencies; that  is,  either  in  the  event  of  her  son  Benjamin 
dying  under  twenty-one,  which  did  not  happen,  or  in  the 
event  of  his  dying  without  issue  living  at  his  death,  which 
did  happen,  and,  consequently,  that  the  happening  of  the 
latter  contingency  is  sufficient  to  entitle"  the  mother  to 
recover.  On  the  other  side  it  was  contended  that  the  devise 
over  to  the  mother  was  upon  one  contingency,  consisting  of 
two  branches,  namely :  the  contingency  of  her  son  Benjamin's 
dying  under  twenty-one,  and  without  leaving  issue ;  and  that 
in  this  view  the  latter  part  of  the  contingency  having  hap- 
pened, and  the  former  branch  being  now  impossible,  the 
devise  over  to  the  mother  could  not  operate. 

In  deciding  the  case.  Lord  Mansfield  said :  "  The  question 
depends  upon  the  effect  of  die  word  *  or,'  whether  it  is  to  be 
taken  disjunctively,  or  as  if  the  conjunction  'and'  had  been 
used.  The  estate  is  given  to  his  mother  in  case  his  brother 
died  before  twenty-one,  or  died  without  issue.  If  it  was 
necessary  for.  both  these  events  to  happen,  of  course  she  would 
only  be  entitled  to  it  upon  their  happening.  A  great  deal 
of  ingenious  argument  has  been  employed  to  show  that  this 
word  '  or '  could  not  be  construed  as  '  and,'  so  as  to  make 
it  necessary  that  both  the  events  should  happen  to  entitle  the 
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"Widow ;  but,  on  the  other  hand,  in  cases  very  similar,  a  great 
number  of  instances  were  cited,  in  which  the  same  word  *or' 
has  been  determined  to  be  used  in  a  conjunctive  sense ;  and  so  it 
must  here  in  order  to  comply  "with  the  intention  of  the  testator. 

"The  contrary  construction  would  make  the  devise  as 
absurd  as  could  be  well  imagined.  The  testator  gives  all  his 
estate  in  the  most  general  way  to  his  brother  Benjamin,  by 
which  he  would  take,  not  a  limited  interest,  but  the  whole 
absolute  interest.  But  this  would  be  an  estate  for  life  if  the 
word  *or'  were  to  be  used  disjunctively;  and  if  it  were  to 
be  so  construed  this  consequence  would  follow,  that  Benja- 
min could  never  have  had  the  real  use  of  the  property, 
though  the  testator  gives  it  to  him.  He  could  neither  have 
sold  or  mortgaged  it,  let  his  family  have  been  ever  so  large, 
for  unless  he  had  issue  living  at  the  time  of  his  death,  the 
mother  would  be  entitled,  so  that  he  would  never  have  had 
the  absolute  estate.  Besides  this,  if  a  diflferent  event  had 
happened  from  that  which  took  place,  if  an  event  vice  versa 
had  taken  place,  and  Benjamin  had  had  children,  and  had 
died  a  day  before  he  attained  the  age  of  twenty-one,  those 
children  could  not  have  taken  or  been  at  all  benefited  by  the 
estate,  but  it  nyist  have  gone  over  to  the  mother.  The  idea 
of  a  devisor  giving  an  estate  to  a  brother,  to  enjoy  it  during 
the  life  of  the  mother,  who  was  likely  to  die  before  her  son, 
and  to  make  a  will  to  exclude  the  issue  of  his  brother,  is  so 
absurd  and  improbable,  that  it  is  next  to  an  impossibility  to 
impute  such  an  intention  to  him." 

The  court  decided  that  the  mother  took  no  estate  in  the 
premises,  but  that  it  vested  in  the  brother. 

In  Johnson  v.  Simcock,  6  Hurl.  &  Nor.  6,  there  was  a  de- 
vise as  follows : 

"  As  to  my  real  estate,  if  my  daughter  dies  before  she 
arrives  at  lawful  age,  or  have  no  lawful  issue,  then  I  leave 
my  real  property  to  my  brothers  J.  and  D.  H.  equal  between 
them.  But  in  case  my  daughter  shall  have  lawful  issue, 
then  I  leave  the  whole  of  ray  property,  real  and  personal,  to 
her  and  her  heirs,  assigns  and  executors  forever." 
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The  daughter  became  of  age,  married  and  settled  the 
property  on  her  husband,  and  then  died,  never  having  had 
issue. 

It  was  held  that  she  took  an  estate  in  fee  as  soon  as  she 
became  of  age ;  and  that  consequently  the  devise  to  J.  and  D. 
H.  never  took  eflfect. 

There  was  a  difference  of  opinion  among  the  judges,  but 
the  majority  concurred  in  holding  as  above.  The  question 
was,  whether  the  word  "  or "  was  to  be  read  as  used,  or 
whether  "and"  should  be  substituted  in  the  place  of  it. 
The  majority  of  the  court  decided  for  the  conjunctive 
reading. 

Jackson  v.  Blansham^  6  John.  54,  turned  upon  a  like  rule 
of  construction.  There  was  a  devise  to  six  children,  to  be 
equally  divided  between  them,  with  a  provision  that  if  any 
one  of  them  should  die  before  arriving  at  full  age  or  without 
lawful  issue,  his  part  should  go  to  the  survivors.  One  of 
them  died  without  issue,  but  after  becoming  twenty-one. 
The  question  was,  whether  the  estate  vested  in  him  so  as  to 
pass  by  his  mortgage.  The  court  held  that  it  vested  ;  that 
or  must  be  read  as  and^  relying  upon  the  English  cases  be- 
fore noticed,  % 

It  was  remarked  in  this  case  by  Kent,  Ch.  J.,  that  "  the 
decision  of  Fairfield  v.  Morgan  was  considered  as  closing  the 
controversy  forever. 

"  It  is  now  to  be  hoped  that  the  question  on  the  construc- 
tion of  those  words  in  a  will,  will  never  hereafter  be  revived. 
It  IS  important  that  when  a  question  of  this  kind  has  become 
once  settled,  that  it  should  not  be  disturbed,  for  it  grows  into 
a  landmark  of  property." 

The  obvious  inference  from  these  remarks  of  the  court  is, 
that  it  was  a  fixed  rule  of  construction  that  "or"  was  al- 
ways to  be  read  "  and,"  when  so  used  in  a  will,  independ- 
ently of  the  intention  of  the  testator.  How  else  could  the 
question  there  discussed  be  regarded  as  closed,  never  there- 
after to  be  revived  ?  But  that  view  of  the  question  is  absurd, 
as  we  shall  presently  see. 


THE  WORDS  "OK"   AND  "AND."  159 

The  same  principle  of  construction  was  sanctioned  in  the 
New  York  court  of  appeals,  in  Rooine  v.  PhiUips^  24  N.  Y. 
463.  There  was  a  devise  of  land,  in  that  case,  to  a  child, 
qualified  by  the  words  of  the  devise  as  follows :  "  After  the 
decease  of  my  father;  and  when  he,  the  said  child,  shall 
become  twenty-one  years  of  age,  and  become  married,  and  has 
children,  arhd  in  case  of  his,  the  said  child's,  decease  before 
that  period,  ami  after  my  father's  decease,  then  the  said 
real  estate  "  was  given  over  to  other  persons. 

The  child  to  whom  the  devise  was  made  had  attained  the 
age  of  twenty-one,  but  had  never  been  married;  and,  of 
course,  the  other  events  had  not  happened.  The  question 
was,  whether  this  child  took  a  vested  estate  by  the  devise,  or 
only  a  contingent  one.  It  was  held  that  he  took  a  vested 
interest  at  the  death  of  the  testator,  subject  to  be  divested 
only  on  his  dying  under  the  age  of  twenty-one. 

The  court,  in  this  case,  also  expressed  regret  that  such  a 
question  should  be  regarded  as  an  open  one.  Davies,  J.,  in 
giving  the  opinion  of  the  court,  Baid :  "  It  is  to  be  regretted 
that  after  the  rule  has  been  settled  and  recognized  in  this 
State  for  fifty  years,  that  it  should  be  again  reopened  for  dis- 
cussion. We  think  the  rule,  as  thus  settled,  should  be  ad- 
hered to,  and  that  in  all  cases  or  is  to  be  taken  for  and^  and 
and  is  to  be  taken  for  or,  as  may  best  comport  with  the 
intent  and  meaning  of  the  grant  or  devise.  We  think  the 
intent  of  the  testator  is  clearly  deducible  from  the  whole 
tenor  of  this  will,  that  his  son  was  to  have  the  estate  abso- 
lutely on  his  attaining  the  age  of  twenty-one,  and  that  it  was 
not  suspended  until  he  became  married  and  had  children. 
We  think,  therefore,  in  this  case  we  may  read  the  word 
*ant?'  before  the  words  'become  married,'  ^ or ;^  and  then 
the  estate  has  become  absolutely  that  of  the  plaintifi^'s 
intestate,  and  a  good  title  can  be  made  to  the  defendant 
thereto." 

It  seems  difficult  to  conceive  what  rule  is  there  referred 
to,  which  is  so  well  settled  that  it  should  never  again  be  re- 
opened for  discussion.     The  rule  that  "or"  may  be  read 
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"  and,"  and  "  and  "  "  or,"  whenever  the  manifest  intention  of 
the  testator  requires  it,  has  never  been  disputed.  The  ques- 
tion which  has  arisen  for  discussion  in  the  past,  and  is  quite 
likely  to  arise  in  the  future,  concerns  merely  the  application 
of  that  rule.  Whether  the  rule  is  applicable  to  any  particu- 
lar case,  may  be  open  to  discussion,  where  the  intention  of 
the  testator  is  not  otherwise  very  clearly  manifest;  and  there 
is  no  way  to  prevent  such  discussion  except  to  establish  it  as 
a  rule  that  "  or "  shall  always  be  read  "  or,"  and  "  and " 
"  and ;"  or  else  the  converse,  that  "  or  "  shall  always  be  read 
"  and,"  and  '''and "  "  or,"  either  of  which  as  an  arbitrary 
rule  would  be  equally  absurd.  But  so  long  as  the  intention 
of  the  testator,  as  gathered  from  the  whole  will,  is  permitted 
to  control  particular  words,  instead  of  being  controlled  by 
them,  so  long  the  question  what  the  intention  was,  must  be 
open  for  discussion  in  each  case. 

Wells  V.  Wella^  10  Mo.  193,  involved  the  construction  to 
be  given  to  the  word  "  or."  A  testator  had  six  children  by 
his  first  wife  and  six  by  a  second  wife.  He  gave  small  lega- 
cies to  the  first  six  children,  and  the  residue  of  his  property 
to  the  last  six,  with  this  qualification  as  to  the  last  six : 
"  That  should  either  of  the  said  six  children  die  before  they 
come  of  age  or  unmarried,  the  property  of  such  deceased  child 
to  be  equally  divided  between  the  survivors."  One  of  those 
children,  a  daughter,  married  before  she  attained  the  age  of 
twenty-one,  and  died  before  that  time,  leaving  no  issue.  The 
question  submitted  to  the  court  was,  whether  the  child's  por- 
tion went  to  her  surviving  brothers  and  sisters  of  the  whole 
blood  only — that  is,  the  five  survivors  of  the  last  six — or 
whether  it  went  to  the  first  six  equally  with  the  survivors  of 
the  last  six.  It  was  held  that  it  went  equally  to  the  children 
of  the  half  blood  and  of  the  whole  blood. 

The  decision  was  put  upon  the  construction  of  "or"  in  the 
limitation  over. 

In  the  opinion  of  the. court  it  is  said:  "The  intention  of 
the  testator  must  be  collected  from  the  will  itself.  In  cases 
of  ambiguity,  the  circumstances  under  which  a  will  is  made, 
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have  been  received  to  explain  it ;  but  this  is  never  permitted 
when  there  is  no  doubt  or  in  order  to  raise  a  doubt. 

"  But  for  the  clause  in  the  will  which  has  been  recited,  it 
is  clear  that  the  land  in  controversy  would  have  been  inher- 
ited, in  part,  by  the  children  of  the  half  blood.  If  they  are 
excluded  it  must  be  by  the  limitation  above  expressed.  The 
limitation  over  to  the  surviving  children,  by  the  last  marriage, 
was  in  the  event  of  any  of  them  dying  under  age  or  unmar- 
ried. The  child,  whose  portion  of  the  real  estate  is  sought, 
in  part,  by  her  brothers  and  sisters  of  the  half  blood,  did,  it 
is  true,  die  under  age,  but  not  unmarried.  There  were  two 
events,  either  of  which  would  free  the  estates  of  the  children 
by  the  last  marriage  from  any  contingency,  namely :  the  dying 
under  age  or  marrying.  I  know  not  on  what  principle  the 
limitation  on  a  child's  estate  would  be  continued  after  a  mar- 
riage, under  age,  until  his  majority.  Such  a  construction 
would,  in  the  event  of  a  child's  dying  under  age,  leaving 
children,  exclude  them  from  the  inheritance,  which  surely 
could  never  have  been  intended.  The  clear  implication  from 
the  will  is,  that  by  attaining  a  majority  or  marrying,  the 
^tate  of  a  child  was  freed  from  any  limitation,  and  became 
absolute." 

A  like  rule  of  construction  was  adopted  in  Tennell  v.  Ford^ 
80  Geo.  707 ;  and  in  Sayward  v.  Sayward^  7  Greenl.  210. 

21 
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CHAPTER  VI. 

MATTERS  INCIDENTAL  TO  REMAINDERS  AND   EX- 
ECUTORT  DEVISES,  NOT  BEFORE  EXAMINED. 

SECTION  L 

A  BEKAINDBR,  AT  OOIOCOK  LAW,  BBQUIBBS  ▲  PABTIOULAB  BSTATB  TO  BB  OBBATBD 
JlSD  to  BZI8T  AT  THB  8AMB  TOCB. 

SECTION  n. 

ThB  PARTIOTLAB  BSTATB  MUST  BB  80  OONSTITnTBD  AS  TO  OONTIKUB  TO  BZIffr  UNTIL 
TUB  OONTOrOBBT  BEKAIirDER  SHALL  BBOOMB  YESTBD. 

SECTION  m. 

TZB  LIKITATIOK  UPON  WEIGH  A  OONTINOBNT  BE]CADn)BB  DEPENDS  MUST  NOT  BB 
TOO  BBICOTB.  THB  SAXB  BULBS  APPLY  TO  EXBOUTOBT  DEVISES.  WHAT  IS 
MEANT  BT  BEM0TENE8&  ThE  RULES  THAT  OOTBBN  IN  THAT  BESPBOT,  AND  THB 
PERIODS  OP  LIMITATION  ALLOWED.  RePOBTED  OASES  AND  AUTHOBTTIBS  EX* 
AMINBD. 

SECTION  IV. 

The  dbtisb  otbb  must  not  be  bepuonant  to  the  pbboedino  devise.  "What 
IB  meant  bt  bepugnanot.  Examples  of  that  ohabaotbb  and  the  deoisions 
tobreupon  examined  and  oonsideeed. 

SECTION  V. 

The  period  OF  limitation;  howmrasurbd;  the  ultebiob  limitation;  tub 

PABTIOULAB  LIMITATION;  FIXED  BT  OEBTAIN  C0NTIN0ENCIE8  OB  OONDITIONS; 
WHAT  MUST  BB  THEIB  OHABAOTBB;  MUST  OPEBATE  AS  CONDITIONS  PBECEDEHT 
TO  THB  VESTING  OF  THB  BSTATB  OF  INHERITANOE;  OASBS  AND  AUTHOBITIES 
OONSIDBBBD. 

FiBST.  The  ultebiob  limitation,  bt  what  pebiod  Fixsa 
Sboond.  The  pabtioulab  limit,  how  detebmined. 

Thibd.  The  oontinobnot  ob  condition  must  operate  as  a  conditton  pro- 
'oedent  to  the  vesting  of  the  estate  of  inhebitanoe,  and  cannot  bb 
made  to  opebatb  to  divbst  thb  estate  afteb  it  is  once  vested. 
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SECTION  VI. 
Gait  ▲  contikgent  remautdbr  coNBTmrrs  thx  party  to  that  interest  the 

STOCK  OF  descent,  UNTIL  THE  REMAINDER  HAS  BECOME  VESTED  BT  THE  HAP- 
PENING OF  THE  CONTINGENCY?  CASES  AND  AUTHORmES  UPON  THAT  QUESTION 
EXAMINED  AND  BBYIEWBD. 

SECTION  vn. 

The  RULE  IK  Shelley's  cask    Wh^n  it  applies.    Its  effeot. 

The  subject  of  descents  does  not  properly  embrace  all  the 
rules  and  principles  peculiar  to  remainders  and  executory 
devises.  So  far  as  the  subject  of  descent  is  concerned,  the 
lawyer  has  only  to  ascertain  whether  the  intestate,  in  any 
given  case,  was  the  owner  of  an  estate  of  inheritance  at  the 
time  of  his  death ;  and,  if  the  alleged  estate  was  not  one  in 
possession,  but  in  remainder,  or  depending  upon  the  contin- 
gency of  an  executory  devise,  the  inquiry  is,  whether  the 
intestate's  interest  had  so  vested  at  the  time  of  his  death  as 
to  constitute  him  the  absolute  tenant  of  the  estate,  and  con- 
sequently the  stock  of  descent.  Many  of  the  nice  questions 
connected  with  contingent  remainders  and  executory  devises 
are  not  necessarily  within  the  scope  of  the  inquiry,  or,  at 
least,  are  not  of  so  much  importance  to  inquiries  of  this 
character  as  to  call  for  special  notice  in  a  treatise  of  the 
laws  of  descent. 

There  are,  however,  some  things  not  yet  considered,  which 
may  embarrass  the  student  in  his  application  of  those  laws, 
unless  he  has  some  general,  if  not  familiar,  knowledge  of 
them.  Peculiarities  of  that  kind  are  to  be  the  subject  of  this 
chapter. 

SECTION  I. 

A  BEKAINBEB,  AT  COMMON  LAW,  REQUIRES  A  PARTICULAR  ESTATE 
TO  Bfi  CREATED  AND  TO  EXIST  AT  THE  SAME  TIME. 

It  IB  a  rule  of  the  common  law,  that  every  contingent 
remainder  of  an  estate  of  inheritance  must  have  a  particular 
estate  to  support  it.     This  particular  estate  is,  of  course, 
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necessary  to  constitute  even  a  vested  remainder,  for  without 
the  particular  estate  there  would  be  no  remainder.  The 
owner  of  what  is  the  remainder,  so  long  as  the  particular 
estate  exists,  becomes  the  tenant  in  possession,  so  soon  as  the 
particular  estate  terminates.  The  owner  of  a  vested  remain- 
der in  fee  is  the  tenant  of  the  estate  in  fee,  as  well  during  the 
existence  of  the  particular  estate  as  after  its  termination. 
The  particular  estate  during  its  existence  prevents  him  from 
enjoying  the  possession  of  the  land.  It  does  not  otherwise 
qualify  his  right  of  property  in  the  land.  His  estate  is 
called  a  remainder,  because  of  tlie  particular  estate  which 
intervenes  between  his  property  in  the  land  and  the  posses- 
sion of  the  land.  But  it  is  not  otherwise  changed  than  in 
name  and  in  the  right  to  immediate  possession  of  the  premi- 
ses by  placing  before  it  the  particular  estate ;  and  it  will  not 
be  otherwise  changed  by  the  termination  or  extinction  of  the 
particular  estate  than  to  leave  it  a  tenancy  in  possession. 

But  such  is  not  the  case  with  a  contingent  remainder  at 
common  law.  The  very  existence  of  that  kind  of  interest, 
while  it  remains  contingent,  depends  upon  the  existence  of 
the  particular  estate.  It  cannot  subsist  without  it.  Conse- 
quently, unless  there  is  a  particular  estate,  the  tenant  of 
which  has  a  right  to  the  possession,  there  could  be  no  contin- 
gent remainder  at  common  law ;  and  the  particular  estate  was 
required  to  be  a  freehold  estate. 

For  example :  In  Ooodright  v.  Cornish^  1  Salk.  226, 
there  was  a  devise  of  land  to  the  testator's  son  John,  for 
fifty  years,  if  he  should  live  so  long,  and  after  that  to  the 
heirs  male  of  the  body  of  John.  This  devise  to  John's  issue 
was  held  to  be  void,  because  there  was  no  freehold  estate  to 
support  it.  See  also  2  Bl.  Com.  165 ;  2  Cruise  Dig.  285 ;  4 
Kent.  233. 

The  feudal  reasons  for  this  rule  were  found  in  the  neces- 
sity for  livery  of  seisin  in  order  to  vest  a  remainder.  The 
estate  in  remainder,  according  to  the  feudal  law,  could  not 
be  transferred  to  take  effect  in  the  future,  without  an  inter- 
vening estate  to  take  effect  in  possession  immediately  ;  and 
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this  intervening  estate  most  be  of  the  freehold  class,  becaose 
no  other  permitted  of  the  ceremony  of  livery  of  seisin. 
Delivering  possession  of  the  particular  estate  was  regarded  in 
the  law  as  delivery  of  the  possession  of  the  remainder,  on  the 
groand  that  both  constituted  the  same  estate  in  law.  They 
were  both  parts  of  the  same  lease.  The  livery  of  seisin 
could  not  be  made  directly  to  the  remainderman,  for  that 
would  destroy  the  particular  estate ;  and  a  remainder  in  pos- 


^■-.r-t       ^^      /'     ' 


^ 


\r 


/- 


/^ 


^/   /r/  //  y   /^J  w 


/-a. 


'^  ^/-    /^  J  . 


AT^'-kA 


if 


,  f>A  ^^- 


/  ^ 


/ 


i?.uU(  k'^ 


XII  ik,mi  V.  ±trvyy<tj  xu  iiiabL,  *io,  ii  ib  Buiu,  '•  wnere  a  con- 
tingent remainder  is  created  out  of  a  common  fee-simple 


'  *-/^ 


166  TITLH  TO  LAimS  BY  DESCENT. 

estate,  it  must  have  a  previous  estate  of  freehold  to  support 
it ;  and  the  destruction  of  every  such  previous  estate,  before 
the  remainder  vests,  destroys  the  remainder."  The  two 
exceptions  to  that  rule  are  there  mentioned^  as  before  stated, 
and  are  called  remainders  of  subordinate  fee  simple  estates, 
where  the  contingent  remainder  is  "  supported  by  the  ordi- 
nary fee  simple  estate." 

A  contingent  remainder  was,  consequently,  liable  to  be 
destroyed  by  the  sudden  or  unexpected  termination  of  the 
particular  estate. 

Williams  on  Beal  Prop.  283. 

To  avoid  this  result,  the  practice  was  adopted  to  give  an 
estate,  after  the  determination  of  the  tenant's  life  interest,  to 
certain  persons  and  their  heirs,  during  their  lives,  as  trustees 
for  preserving  the  contingent  remainders.  This  mode  was 
favored  by  the  court  of  chancery  by  the  interposition  of  that 
court,  when  necessary,  to  prevent  such  trustees  from  parting 
with  the  estate,  or  in  any  way  jeopardizing  the  contingent 
remainder. 

Williams  on  Real  Prop.  286 ;  2  Bl.  Com.  171. 

The  statutes  of  England  have  now  provided  against  the 
destruction  of  contingent  remainders,  by  declaring  that  a 
contingent  remainder  shall  be  capable  of  taking  effect,  not- 
withstanding the  determination  by  forfeiture,  surrender  or 
merger  of  any  preceding  estate  of  freehold,  in  the  same  man- 
ner in  all  respects  as  if  such  determination  had  not  happened. 

8  and  0  Vic.  ch.  106. 

It  is  provided  by  statute  in  New  York,  that  no  remainder, 
valid  in  its  creation,  shall  be  defeated  by  the  determination 
of  the  precedent  estate,  before  the  happening  of  the  contin- 
gency on  which  the  remainder  is  limited  to  take  effect ;  but 
should  such  contingency  afterwards  happen,  the  remainder 
shall  take  effect  in  the  same  manner  and  to  the  same  extent, 
fts  if  the  precedent  estate  had  continued  to  the  same  period. 

1  R.  S.  725,  g  U, 
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Many  of  the  other  common  law  rules,  touching  contingent 
remainders,  are  also  changed  or  modified  by  statute. 

1  R.  S.  724,  726. 

Similar  changes  seem  to  have  been  made  in  most,  if  not 
all  the  other  States.  The  feudal  reason  for  the  rules  referred 
to  does  not  apply  in  this  country  to  estates  of  inheritance. 
Such  estates  in  land  are  all  held  immediately  of  the  State. 
There  are  no  rents  or  services,  or  other  feudal  duties  for  the 
tenant  to  perform.  There  is  no  one  to  suffer  from  a  tempo- 
rary vacancy  in  the  tenancy ;  nor  is  the  estate  liable  to  be 
determined  therefor,  as  it  was  under  the  feudal  laws. 
See  2  Bl.  Com.  169,  note  9. 


SECTION  m. 

THE  LIMITATION  UPON  WHICH  A  CONTINGENT  BEMAINDES  DEFENDS 
MUST  NOT  BE  TOO  BEMOTE.  THE  SAME  RULES  APPLY  TO  EXECU- 
TOBT  DEVISES.  WHAT  IB  MEANT  BT  BEMOTENESS.  THE  BULES 
THAT  GOVERN  IN  THAT  RESPECrT,  AND  THE  PEBIODS  OF  LDiirA- 
TION  ALLOWED.      BEPOBTED  OASES  AND  AUTHOBITIES  EXAMINED. 

In  determining  which  of  several  persons  shall  have  held  an 
estate  of  inheritance,  so  that  upon  his  decease  intestate  it 
may  have  descended  to  his  heirs,  cases  not  unfrequently  occur 
where  the  result  depends  upon  the  question  whether  a  certain 
contingent  remainder,  or  a  certain  executory  devise,  or  execu- 
tory interest,  was  void  for  remoteness.  By  the  term  "  remote- 
ness" is  meant  a  suspension  of  the  power  of  alienation  beyond 
the  period  allowed  by  law. 

In  New  York  the  statute  provides  that  "  the  absolute  power 
of  alienation,  shall  not  be  suspended  by  any  limitation  or  con- 
dition whatever,  for  a  longer  period  than  during  the  continu- 
ance of  not  more  than  two  lives  in  being  at  the  creation  of 
the  estate,"  excepting  that  "  a  contingent  remainder  in  fee, 
may  be  created  on  a  prior  remainder  in  fee,  to  take  effect  in 
the  event  that  tlie  persons  to  whom  the  first  remainder  is 
limited,  shall  die  under  the  age  of  twenty-one  years,  or  upon 
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any  other  contingency,  by  which  the  estate  of  snch  persona 
may  be  determined  before  they  attain  their  full  age.^' 

1  R.  S.  723,  §§  15,  16. 

Some  of  the  States  have  adopted  the  common  law  limit, 
while  some  do  not  permit  such  interests  to  exist  at  all. 

The  limitation  of  the  English  common  law,  was  a  life  or 
lives  in  being,  and  twenty-one  years  thereafter.  The  stat- 
utes, wherever  statutes  exist,  prescribing  limits  to  disposi- 
tions of  property  of  this  character,  are  merely  declaratory 
of  the  common  law  rule,  differing  only  in  the  period  of  time 
prescribed,  where  they  differ  at  all. 

This  limitation  originated  in  this  way:  Contingent 
remainders,  and  dispositions  of  property  of  like  character, 
were,  when  first  practiced,  contrary  to  law.  Williams  on 
Real  Property,  218.  They  were  attempts  to  subvert  the 
right  of  alienation,  which  the  commercial  interests  had 
secured  for  estates  in  fee.  This  contest  between  feudalism 
and  commerce,  was  compromised  through  the  courts,  by  legal- 
ising the  attempts  at  perpetuity  by  the  creation  of  contin- 
gent and  future  interests  to  a  limited  extent.  The  courts 
proclaimed  to  the  feudal  interest,  that  they  might  go  to  tho 
extent  of  a  life  or  lives  in  being,  and  twenty-one  years  and 
nine  months  thereafter,  but  no  further.  That  period  has 
been  substantially  maintained  ever  since,  and  seems  to  be 
the  period  most  common  in  this  country. 

It  requires  but  a  glance  at  the  operation,  and  its  effect,  to 
manifest  the  original  illegality  of  a  contingent  remainder ; 
and  of  the  kindred  modes  of  creating  other  like  future 
interests.  It  was  an  attempt  to  change  the  terms  of  a  con- 
tract by  one  of  the  parties,  without  consulting  the  other 
party.  The  tenant  in  fee  of  the  crown,  held  his  estate  by  a 
grant  or  lease  from  the  crown,  to  himself  and  his  heirs. 
That  contract  not  only  vested  in  him  the  right  to  possess  and 
enjoy  the  land,  but  as  the  law  then  was,  secured  to  him  and 
his  heirs,  an  unrestricted  right  of  alienation.  The  latter  privi- 
lege was  expressly  given  by  statute  to  every  tenant  in  fee.  In 
seeking  to  establish  contingent  remainders,  executory  devises, 
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and  other  future  interests,  the  tenant  was  only  seeking  to 
change  the  contract  under  which  he  held  the  land,  so  that 
those  who  might  succeed  him  could  not  enjoy  the  right  of 
alienation  which  was  secured  to  him.  It  was  an  effort  to 
obstruct  the  free  commerce  in  estates  in  fee  which  had  been 
established  by  law.  The  opposing  interest  seems  not  to 
have  been  strong  enough  to  entirely  withstand  the  effort; 
hence  the  compromise,  whereby  through  the  decisions  of  the 
courts,  partial  success  was  awarded  to  the  feudal  interest. 
The  tenant  and  proprietor  in  fee  was  allowed  to  tie  up  his 
estate,  so  that  his  posterity,  for  a  certain  period,  could  neither 
sell  nor  incumber  it;  and  this  conflict  between  the  two 
opposing  interests,  has  been  steadily  maintained  just  at  that 
point,  for  several  centuries.  The  New  York  statute  has 
shortened  the  period  from  a  life  or  lives  in  being,  and 
twenty-one  years  thereafter,  with  nine  months  added  in  a 
certain  class  of  cases,  to  two  lives  in  being.  The  other 
States  seem  to  have  adopted  the  common  law  period,  or 
something  more  nearly  like  it  than  New  York. 

In  New  York,  what  is  meant  by  suspension  of  alienation 
has  been  defined  by  statute,  as  follows :  "  Such  power  of 
alienation  is  suspended  when  there  are  no  persons  in  being 
by  whom  an  absolute  fee  in  possession  can  be  conveyed." 
1  R.  S.  723,  §  14. 

The  statute  has  also  declared  a  suspension  of  alienation  in 
the  case  of  trusts  as  follows :  "  Where  the  trust  shall  be  ex- 
pressed in  the  instrument  creating  an  estate,  every  sale,  con- 
veyance, or  other  act  of  the  trustees,  in  contravention  of  the 
trust,  shall  be  absolutely  void." 

1  R.  S.  780,  §  66. 

It  should  be  borne  in  mind  that  it  is  the  ahsolute  power 
of  alienation,  which  the  statute  declares  shall  not  be  suspended 
by  any  limitation  or  condition  for  any  longer  period  than  the 
one  named.  That  is  the  character  of  the  suspension  pre- 
scribed against  by  the  laws  of  all  the  States.  It  is,  there- 
fore, an  evasion  of  the  rule  to  hold  a  contingent  interest 
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valid,  where  the  contingency  may  not  happen  within  the 
period  limited,  by  declaring  that  the  estate  is  vested,  but 
subject  to  be  divested  on  the  happening  of  the  contingency. 
A  conditional  alienation  of  an  estate  is  a  contradiction  in 
terms,  and  is  no  alienation  at  all.  An  interest  which  is  to 
depend  upon  some  contingency  or  condition,  is  not  an  interest 
that  can  empower  its  holder  to  alien  the  estate  in  fee.  It  is 
impossible  for  a  person  to  alienate  a  right  to  which  he  is 
himself  an  alien ;  and  it  is  an  impossibility,  insurmountable 
by  legislatures  or  courts,  in  governments  constituted  like  ours. 
It  is  precisely  that  kind  of  suspension  of  alienation,  provided 
against  both  by  the  rule  of  the  common  law  and  by  the  rule 
of  the  statute.  The  statute,  therefore,  in  declaring  that  the 
"  power  of  alienation  is  suspended  where  there  are  no  per- 
sons in  being  by  whom  an  absolute  fee  in  possession  can  be 
conveyed,"  only  proclaims  a  rule  of  inexorable  logic 

In  Boynton  v.  Hoyty  i  Denio,  53,  where  a  trust  created 
by  will  was  provided  to  continue  until  the  youngest  child,  if 
living,  should  attain  the  age  of  twenty  years ;  the  devise  was 
held  to  be  void,  and  the  land  to  descend  to  the  testator's 
heirs  at  law.     The  testator  left  only  two  children. 

It  was  said  by  the  court :  "  The  utmost  limit  for  the  con- 
tinuance of  the  estate  must  be  bounded  by  life,  or  the  estate 
will  be  void  in  its  creation.  TTo  absolute  or  certain  term, 
liowever  short,  can  be  supported." 

How  long  the  power  of  alienation  is  to  be  suspended  must 
be  determined  by  the  intention  of  the  testator,  as  expressed 
in  the  will.  When  that  intention  transcends  the  period 
jRxed  by  law,  it  cannot  be  carried  into  effect.  In  detcrmin 
ing  whether  it  does  so  or  not,  there  are  some  auxiliary  rules 
which  may  assist  the  lawyer  in  arriving  at  a  conclusion. 

1.  There  is  a  general  rule  of  construction,  common  to  all 
cases,  which  is  necessary  to  be  borne  in  mind.  It  is  stated 
by  Chancellor  Kent,  in  Anderson  v.  Jdcksoriy  16  John.  403, 
"that  whether  these  executory  devises  be,  or  be  not,  too 
remote,  depends  upon  the  construction  which  the  instrument 
ought  to  receive  when  it  was  made,  and  it  is  immaterial  how 
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the  fact  actually  tnrnd  out.  The  possibility  of  the  creation 
of  such  executory  limitations,  that  the  event  upon  which 
their  existence  depends  may  exceed  the  prescribed  limits, 
vitiates  them  from  the  very  beginning.  If  the  words  do  not 
confine  the  will  at  its  commencement  and  by  clear,  distinct 
demonstration,  to  a  failure  of  issue  within  the  restricted  time, 
the  executory  devise  is  absolutely  void.  Nothing  which 
happens  afterward  can  vary  the  result." 

That  rule  seems  to  have  been  generally  adopted. 

See  Moore  «.  Moore,  6  Jones'  Eq.  (N.  C.)  132 ;  Sears  v.  Bossell, 
8  Graj,  86 ;  Patterson  v.  Ellis,  11  Wend.  260. 

In  HanjoUy  v.  James^  16  Wend.  121,  it  is  said  of  this  rule : 
"  So  strict  is  the  law  not  to  permit  a  perpetuity,  that  it  is 
not  sufficient  if,  in  the  event,  at  the  death  of  the  testator,  it 
turns  out  that  the  estate  is  alienable  within  the  proper  time ; 
but  it  must  be  made  so  by  the  will,  and  not  be  the  result  of 
chance." 

Chancellor  Kent  has  expressed  this  rule  in  his  Commenta- 
ries, as  follows :  "  If  the  executory  limitation,  either  of  lands 
or  chattels,  be  too  remoto  in  its  commencement,  it  is  void, 
and  cannot  be  helped  by  any  subsequent  event,  or  by  any 
modification  or  restriction  in  the  execution  of  it." 
4  Kent,  283. 

It  must  not  be  understood,  however,  that  the  whole  devise 
is  necessarily  void.  The  portion  which  exceeds  the  pre- 
scribed period  is  always  void.  The  rest  of  the  provision 
may  or  may  not  be  void,  depending  upon  other  considera- 
tions, wjiich  will  be  considered  in  succeeding  pages. 

2.  At  common  law  perpetuities  could  be  created  only  by 
means  of  contingent  future  estates. 

Hawlej  V.  James,  16  Wend.  121. 

In  case  of  remainders  there  is  no  suspension  of  the  power 
of  alienation,  except  where  the  remainder  is  contingent.  In 
the  case  last  cited  it  is  said :  "  Before  the  occurrence  of  the 
contingency  and  the  actual  vesting  of  the  estate  in  some  one. 
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there  was  no  peraon  in  being  who  could  unite  with  the  owner 
of  the  present  or  prior  estate  in  the  conveyance  of  the  fee. 
Where  the  remainder  or  future  estate  is  vested,  or  where 
lands  are  given  to  A.  for  life,  remainder  to  B.,  a  person  then 
in  being,  there  is  no  suspense  of  the  power  of  ajienation,  for 
the  owners  of  the  two  estates  uniting  may  convey  the  whole, 
each  one  being  able  to  convey  his  own  absolute  interest." 

It  is  then  remarked  of  the  New  York  statute  in  regard  to 
trusts,  before  cited,  that  it  makes  ^'present  vested  estates 
inalienable,  and,  therefore,  perpetuities  may  now  be  created 
in  cases  unknown  to  the  common  law." 

It  should,  however,  be  borne  in  mind  that  all  estates 
were  inalienable  by  the  feudal  law,  and  that  alienation 
was  an  innovation  thereupon  made  by  statute.  Contin- 
gent remainders  and  Aiture  interests,  as  before  remarked, 
were  afterward  permitted  by  the  courts  to  encroach  upon 
the  statute  to  the  extent  of  a  life  or  lives  in  being  and  twenty- 
one  years.  It  is  very  often  remarked  in  the  books  that  the 
courts  were  hostile  to  perpetuities,  and  fixed  their  duration 
to  the  period  last  named.  That  is  not  the  true  statement 
of  judicial  history.  Perpetuities  were  made  impossible  by 
statute.  The  courts  sanctioned  them  in  violation  of  the 
statute ;  they  merely  limited  the  violation  of  the  law.  Other- 
wise, all  estates  might  have  been  made  inalienable  to  an 
unlimited  period,  and  the  provisions  of  the  statute  utterly 
avoided. 

The  history  of  alienations,  and  of  the  restrictions  per- 
mitted thereto,  were  elaborately  considered  by  Senator 
Young,  in  his  opinion  in  Cosier  v.  LoriUardy  14  Wend.'  369. 

In  PhUadelpkia  v.  Girardj  45  Penn.  St.  R.  9,  it  was 
held  that  nothing  was  condemned  in  the  law  as  a  perpetuity, 
unless  it  attempted  to  restrain  the  vesting  of  an  estate  or 
interest  for  a  longer  period  than  a  life  or  lives  in  being,  and 
twenty-one  years  and  nine  months  thereafter.  It  was  declared 
that  "  no  vested  grant  was  a  perpetuity." 

It  was  an  action  of  ejectment  by  heirs  at  law  against 
devisees. 
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Brovm  v.  Evana^  34  Barb.  694,  turned  upon  the  con- 
struction of  a  will,  the  provisions  of  which  were  as  follows : 
"  I  give  unto  my  son,  Jabez  Corwin,  and  to  his  heirs  and 
assigns  forever,  all  ray  property,  both  real  and  personal,  pro- 
vided he  ever  has  any  lawful  heirs  that  shall  arrive  at  the 
age  of  twenty-one  years."  There  was  a  subsequent  clause 
as  follows :  "  And  I  do  further  order  and  direct,  that  in  case 
my  son  Jabez  never  has  any  lawful  heirs  that  shall  arrive  at 
the  age  of  twenty-one  years,  that  in  such  case  all  my  prop- 
perty,  both  real  and  personal,  shall  be  equally  divided 
amongst  my  brothers'  and  sisters'  children." 

The  chief  question  submitted  to  the  court  was,  whether 
the  absolute  disposition  of  this  property  was  so  far  sus^ 
pended,  as  to  be  void. 

The  court  declared  this  to  be  the  settled  rule  of  construc- 
tion for  such  cas^ ;  "  that  it  is  the  character  of  the  limitation 
at  the  time  it  is  created,  and  not  the  event,  as  it  turns  out 
in  fact,  which  is  to  determine  its  validity.  If  the  estate 
created  is  such,  as  by  its  terms  to  suspend  the  ownership  of 
the  property  for  more  than  two  lives  in  being,  it  will  be  void  ; 
although  in  the  subsequent  history  of  the  estate,  or  the  par- 
ties in  interest,  it  may  happen  that  this  limit  is  not  exceeded." 

It  was  also  held,  that  "  in  no  aspect,  however,  can  Jabez 
Corwin  be  said  to  have  taken  a  life  estate  with  remainders 
over,  for  there  is  no  devise  or  bequest  to  his  children,  if  he 
should  have  any ;  and  the  question  of  title  or  ownership  lies 
wholly  between  him  or  nis  representatives  on  the  one  hand, 
and  on  the  other,  the  devisees  or  legatees  to  whom  the  prop- 
erty is  given,  if  it  did  not  vest  in  him,  or  become  divested, 
among  whom  are  the  present  appellants." 

The  court  said  tha^  '^  the  ultimate  and  absolute  title  is  not 
determined,  until  it  has  been  ascertained  whether  any  chil- 
dren which  Jabez  Corwin  might  have  would  live  to  become 
twenty-one  years  of  age.  As  he  might  have  had  any  num- 
ber of  such  children,  the  title  to  the  property  would  be  sus- 
pended, not  only  during  his  life,  but  during  the  lives  of  each 
one  of  such  children  who  should  die  under  the  prescribed 
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age,  and  until  some  one  of  them  should  attain  that  age.  If 
Jabez  Corwin  had  three  children,  the  title  to  this  property 
might  not  vest  either  in  him  or  in  the  residuary  legatees 
until  all  these  children  should  die." 

The  ultimate  devise  was  held  void. 

The  foregoing  case  fully  illustrates  the  doctrine  that  the 
remoteness  is  to  be  tested  by  the  events  that  may  happen, 
and  is  not  to  await  the  events  themselves.  It  would  have 
been  possible  that  this  devisee  might  have  left  children  at 
his  death  who  were  twenty-one  years  old,  and  then  aliena- 
tion would  have  been  suspended  only  during  his  life. 

Amory  v.  Lord^  9  N.  Y.  403,  is  a  case  where  a  devise  was 
held  void,  because  it  suspended  the  absolute  power  of  aliena- 
tion beyond  the  continuance  of  two  lives  in  being  at  the 
time  when  the  devise  was  to  take  effect. 

The  testator  in  that  case  gave  the  annual  income  of  all  his 
property  to  his  wife,  so  long  as  she  remained  his  widow,  for 
her  support  and  the  support  of  their  infant  children,  till  they 
respectively  arrived  at  twenty-one  years  of  age. 

At  the  death  or  marriage  of  the  widow,  the  personal  prop- 
erty was  to  be  equally  divided  among  the  children  living, 
and  the  issue  of  such  as  were  dead ;  the  latter  to  take  by 
representation  or  per  stirpes :  but  each  child  was  to  receive 
only  the  net  income  of  one  share  during  life  of  the  real  prop- 
erty ;  and  after  their  several  deaths  the  wife  or  husband  of 
each  was  to  receive  the  income  during  life,  and  then  the  foe 
of  each  share  was  to  vest  in  the  children  of  each  of  the  chil- 
dren, so  far  as  the  children  left  children.  If  they  left  none,- 
then  the  same  was  to  vest  in  the  right  heirs  of  the  testator. 

The  entire  devise  was  held  void,  on  the  ground  that  it 
suspended  the  absolute  power  of  alienation  beyond  the  con- 
tinuance of  two  lives,  in  being  at  the  time  when  the  devise 
was  to  take  effect.  The  decision  of  the  court  was  arrived  at 
in  this  way:  In  the  first  place,  there  wa3  a  trust  that  was 
to  continue  during  the  life  of  the  wife.  The  trust  as  to  the 
personal  property  ceased  with  her  life.  But  it  was  not  so  as 
to  the  real  estate.     The  children  of  the  testator  could  receive 
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only  the  annnal  income  of  that,  during  the  life  of  each 
respectively.  This  was  the  second  life,  the  widow  being  the 
first. 

The  tnist,  however,  did  not  stop  there,  for  there  was  a  fur- 
ther provision  that,  in  case  the  children,  or  either  of  them, 
died,  leaving  a  wife  or  hnpband,  such  wife  or  husband  should 
receive  the  income  so  long  as  they  did  not  again  marry.  At 
the  death  of  such  children  and  the  determination  of  the 
interests  of-the  husbands  and  wives,  then  the  fee  was  to  vest 
in  the  children  of  the  testator's  children.  The  wives  and 
husbands  thus  provided  for  constituted  the  third  life. 
It  was  said : 

"  If  the  estate  is  so  limited  that  by  any  possibility  the 
power  of  alienation  may  be  suspended  beyond  the  statute 
rule,  the  limitation  is  void." 
Page  415. 

It  was  a  case  where  no  one  had  the  power  to  sell.  The 
trustees  could  not  sell,  and  the  cestuis  qvs  trust  were  pre- 
vented from  selling. 

1 B.  S.  723,  §§  60, 68 

Jennings  v,  Jennings^  7  N.  T.  547,  is  a  case  where  a  will 
was  declared  void  for  suspending  the  power  of  alienation 
beyond  the  termination  of  two  lives  in  being.  The  objec- 
tionable feature  of  the  will,  in  this  case,  was  in  the  provision 
that  after  supporting  the  widow  and  children,  the  surplus  of 
the  income  shonld  be  invested  in  trust  for  the  children,  and 
divided  into  equal  portions  and  distributed  to  said  children  as 
they  severally  became  twenty-one  years  of  age. 

It  is  said  in  the  opinion :  "  The  scheme  of  the  will  is 
therefore  this — that  the  income  of  the  testator's  estate,  real 
and  personal,  after  the  payment  of  his  just  debts,  should  be 
applied  to  the  clothing  and  maintenance  of  his  wife,  and  the 
clothing,  maintenance  and  education  of  his  children  by  her, 
and  the  smrplus  was  to  be  invested  by  the  wife  as  trustee 
for  the  children.  The  property  was  all  to  be  kept  together, 
undivided,  until  the  eldest  surviving  child  by  his  present  wife 
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should  become  twenty-one  years  old,  and  then  to  be  appraised, 
and  his  or  her  equal  share  apportioned  and  paid  if  required." 
The  number  of  children  exceeded  two,  and  "  the  creation 
of  a  trust  term  by  will  to  continue  until  the  youngest  of  a 
testator's  children  and  grandchildren,  attaining  the  age  of 
twenty-one  years,  shall  have  attained  that  age,  where  the 
number  exceeds  two,  is  void  under  the  Revised  Statutes  of 
this  State,  as  suspending  the  power  of  alienation  of  an  abso- 
lute fee  in  possession  for  more  than  two  lives  in  being,  and 
without  reference  to  any  designated  life  or  heirs." 

Hawley  v.  Jamee,  16  Wend.  61 ;  see  also  BoTnton  v.  Hojt,  1 
Denio,  23. 

In  Everitt  v.  FveriU,  29  N.  T.  71,  it  was  held  that  « the 
suspension,  which  it  is  the  purpose  of  the  statute  to  limit, 
may  be  effected  by  one  of  two  methods :  either  by  providing 
for  the  creation  of  future  estates,  to  take  effect  upon  the  hap- 
pening of  some  prospective  event,  the  occurrence  of  which  is 
essential  to  the  vesting  of  such  future  estate,  or  by  convey- 
ing the  estate  to  trustees  upon  some  authorized  trust.  A  law- 
ful suspension  of  the  absolute  ownership  may  be  effected  in 
either  or  both  these  methods ;  but  the  period  of  suspension 
must  be  measured  by  existing  lives,  or  by  some  more  proxi- 
mate event  which  may  happen  during  life;  and  the  persons 
whose  lives  are  to  furnish  the  measure  of  the  suspension  must 
be  designated  or  referred  to,  so  as  to  be  capable  of  ascertain- 
ment in  the  instrument  by  which  the  disposition  is  made." 

It  is  remarked  at  page  75,  that  "  if  futurity  is  annexed  to 
the  substance  of  the  gift,  the  vesting  is  suspended." 

In  the  case  of  the  BratUe  Square  Church  v.  Chanty  3  Gray, 
142,  there  was  a  devise  of  certain  land  to  three  persons  named, 
as  deacons  of  the  church,  and  to  their  successors  in  office,  to 
hold  the  same,  upon  the  express  limitation  that  the  minister 
of  the  church  should  constantly  reside  in  the  house  on  the 
premises  during  the  time  he  should  remain  such  minister; 
and  in  case  the  premises  should  not  be  so  occupied,  there 
was  a  devise' over  to  the  testator's  nephew,  John  Hancock, 
and  to  his  heirs  forever. 
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The  case  arose  upon  a  bill  in  equity  by  the  proprietors  of 
the  church  for  leave  to  sell  the  premises. 

The  first  qnestion  urged  was,  whether  the  limitation  was 
void  as  being  too  remote,  and  as,  therefore,  tending  to  create 
a  perpetuity.  It  was  held  to  be  too  remote,  and,  therefore, 
the  devise  over  was  void. 

The  reason  assigned  by  the  court  for  so  deciding,  illustrates 
the  character  of  the  limitation  which  is  allowed  in  such  cases. 
It  is  said :  "  Executory  devises,  in  their  nature,  tend  to  per- 
petuities, because  they  render  the  estate  inalienable  during 
the  period  allowed  for  the  contingency  to  happen,  though . 
all  mankin(^  should  join  in  the  conveyance.  They  cannot 
be  aliened  or  barred  by  any  mode  of  conveyance,  whether  by 
fine,  recovery,  or  otherwise.  Hence  the  necessity  of  fixing 
some  period  beyond  which  such  limitations  should  not  be 
allowed.  It  has,  therefore,  long  been  the  settled  rule  in 
England,  and  adopted  as  part  of  the  common  law  of  this 
commonwealth,  that  all  limitations,  by  way  of  executory 
devise,  which  may  not  take  eflect  within  the  term  of  a  life 
or  lives  in  being  at  the  death  of  the  testator,  and  twenty-one 
years  afterward,  as  a  term  in  gross,  or,  in  case  of  a  child 
en  ventre  aa  mere^  twenty-one  years  and  nine  months,  are 
void  as  too  remote,  and  tending  to  create  perpetuities." 

The  court  then  discuss  another  rule,  wliicli  is  to  be 
applied  in  order  to  test  the  legality  of  the  limitation.  It  is 
said  of  the  limitation :  "  It  is  not  sufiicient  that  it  be  capable 
of  taking  effect  within  the  prescribed  period ;  it  must  be  so 
framed  as  ex  necessitate  to  take  effect,  if  at  all,  within  that 
time.  If,  therefore,  a  limitation  is  made  to  depend  upon  an 
event  which  may  happen  immediately  after  the  death  of  the 
testator,  but  which  may  not  occur  until  after  the  lapse  of 
the  prescribed  period,  the  limitation  is  void.  The  object  of 
the  rule  is,  to  prevent  any  limitation  which  may  restrain 
the  alienation  of  property  beyond  the  precise  period  within 
which  it  must  by  law  take  effect." 

Of  the  particular  matter  which  constituted  the  limitation, 
it  is  said :  "  The  minister  of  the  church  in  Brattle  square,  it 

23 
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is  true,  might  have  ceased  constantly  to  reside  and  dwell  in 
the  house,  and  it  might  have  been  improved  for  other  pur- 
poses, within  a  year  after  the  decease  of  the  testatrix ;  but  it 
is  also  true  that  it  may  be  occupied  as  a  parsonage,  in  the 
manner  prescribed  in  the  will,  as  it  has  hitherto  been  during 
the  past  seventy-five  years,  for  five  hundred,  or  a  thousand 
years  to  come." 

Pages  152, 153. 

In  another  place,  the  court  laid  down  this  general  rule, 
whereby  to  test  the  validity  of  the  limitation  in  such  cases. 
It  is  said :  "  The  true  test  by  which  to  ascertain  whether  a 
limitation  over  is  void  for  remoteness,  is  very  simple.  It  does 
not  depend  on  the  character  or  nature  of  the  contingency  or 
event  upon  which  it  is  to  take  effect.  These  may  be  varied 
to  any  extent.  But  it  turns  on  the  single  question  whether  the 
prescribed  contingency  or  event  may  not  arise  until  after  the 
time  allowed  by  law,  within  which  the  gift  over  must  take 
effect.  Applying  this  test  to  the  present  case,  it  needs  no 
argument  or  illustration  to  show  that  the  devise  over  to  John 
Hancock  and  his  heirs,  is  upon  a  contingency  which  might 
not  occur  within  any  prescribed  period,  and  is  therefore  void, 
as  being  too  remote." 

The  second  question  was,  as  to  the  effect  of  the  invalidity 
of  the  devise  over,  on  account  of  its  remoteness,  upon  the 
preceding  gift  to  the  deacons.  Upon  this  point  the  court 
declared  tliis  to  be  the  general  rule : 

"  The  general  principle  applicable  to  such  cases  is,  that 
M'hen  a  subsequent  condition  or  limitation  is  void  by  reason 
of  its  being  impossible,  repugnant  or  contrary  to  law,  the 
estate  becomes  vested  in  the  first  taker,  discharged  of  the 
condition  or  limitation  over,  according  to  the  terms  in  which 
it  was  granted  or  devised." 

The  court  then  proceeded  to  show  upon  principle  and  by 
authority  that  such  were  the  general  rules  applicable  to  all 
contingent  interests. 

The  prayer  of  the  bill  was  granted,  and  there  was  a  decree 
for  the  sale  of  the  premises. 
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It  seems  to  have  been  urged,  on  the  part  of  the  defense, 
that  to  grant  the  prayer  of  the  plaintiffs  would  defeat  the 
expressed  intention  of  the  testator  ;  to  which  the  court 
answered  that  "  no  principle  is  better  settled  than  that  the 
intent  of  a  testator,  however  clear,  must  fail  of  effect  if  it 
cannot  be  carried  into  effect  without  a  violation  of  the  rules 
of  law." 

And  they  further  remarked  that  "  the  claim  set  up  by  the 

heirs  at  law  of  the  testatrix  to  the  premises  in  controversy,  is 

in  direct  contravention  of  the  clear  intent  of  the  will,  by 

which  they  are  studiously  excluded  from  any  share  or  interest 

whatever  in  this  estate.     All  that  she  did  not  specifically 

devise,  is  given  by  the  residuary  clause  to  John  Hancock. 

Her  heirs,  therefore,  can  claim  only  by  virtue  of  an  arbitrary 

rule  of  law,  and  it  certainly  more  accords  with  the  general 

intent  of  tlie  testatrix  that  the  absolute  tit^e  in  this  estate 

should,  by  reason  of  the  invalidity  of  the  gift  over,  be  vested 

in  the  deacons  and  their  successors,  who  were  manifestly  the 

chief  objects  of  her  bounty  in  this  devise,  than  in  her  heirs 

at  law,  whom  she  so  carefully  disinherited." 

It  may  be  remarked,  in  conclusion,  upon  this  point,  that 
the  intention  of  the  testator  or  assignor  must  control,  if  it 
does  not  conflict  with  established  rules  of  law.  But  if  it  may 
result  in  suspending  the  absolute  right  of  alienation  beyond 
the  period  fixed  by  the  law  of  the  State  where  the  land  lies, 
the  intention  is  not  to  be  regarded. 

SECTION  IV. 

THE  DEVISE  OVEB  MUST  NOT  BE  BEPUGNANT  TO  TUB  PBECEDINO 
DEVISE.  WHAT  IS  MEANT  BY  BEPUGNANOY.  EXAMPLES  OF 
THAT  OHABACTEB,  AND  THE  DECISIONS  THEBEUPON  EXAMINED 
AND  00N8IDEBED. 

We  have  before  noticed  a  class  of  cases  where  the  devise 
over  has  been  held  void  for  remoteness ;  that  is,  because 
there  was  an  attempt  to  postpone  the  vesting  of  the  estate 
of  inheritance  to  a  period  not  permitted  by  law.     We  are 
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now  to  notice  a  class  of  cases  where  the  devise  over  has  been 
held  void,  because  of  repugnancy ;  that  is,  where  it  is  incon- 
sistent with  the  previous  devise.  It  may  be  said,  generally, 
that  where  the  testator  plainly  expresses  the  intention  to 
vest  the  estate  of  inheritance  in  the  first  devisee,  any  further 
attempt  to  devise  it  over,  is  inconsistent,  and  void  for  repug- 
nancy. There  seems  to  be  no  room  for  dispute  as  to  the 
general  rule ;  for  no  one  can  have  anything  more  than  an 
estate  in  fee  in  any  certain  parcel  of  land ;  and  when  he  has 
once  given  that  away,  he  has  nothing  more  to  give.  Any 
further  attempts  to  bestow  upon  others,  must  be  futile  and 
void. 

This  point,  like  some  others,  can  be  best  underetood  by 
examining  some  of  the  leading  cases. 

In  Ide  V.  Ide^  5  Mass.  500,  there  was  a  devise  to  the 
testator's  son,  with  this  clause  following :  "  And,  further,  it 
is  my  will  that  if  my  son  Peleg  shall  die,  and  leave  no  law- 
ful heirs,  what  estate  he  shall  leave^  to  be  equally  divided 
between  my  son  J.  and  my  grandson  N".  to  them  and  their 
heirs  forever."  This  devise  over  was  held  to  be  void,  because 
it  was  inconsistent  witli  the  absolute  interest  of  the  first 
devisee. 

The  decision  in  this  case  was  made  to  turn  upon  the  ex- 
pression of  the  will,  "  what  estate  he  shall  leave."  It  is  said, 
*^The  limitation  over  is  not  of  the  estate  devised  to  Peleg, 
but  of  what  estate  devised  to  him,  he  shall  leave.  From  this 
expression  it  seems  very  clear  that  the  testator,  after  having 
devised  an  express  fee  simple  to  Peleg,  intended  also  that  he 
should  have  an  unqualified  power  to  dispose  of  it  at  his 
pleasure ;  and  if  he  should  dispose  of  the  whole,  there 
would  be  nothing  left  subject  to  the  executory  limitation." 

A  like  ruling  was  had  in  JacJcsofi  v.  Bull^  10  John.  19. 
The  devise  was  to  the  testator's  son  Moses,  and  his  heirs  and 
assigns  forever.  This  was  followed  by  a  provision  as  fol- 
lows :  "  In  case  my  son  Moses  should  die  without  lawful 
issue,  the  property  he  died  possessed  of^  I  will  to  my  son 
Young,"  etc.     The  devise  over  was  held  void,  as  being  repug- 
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nant  to  the  absolute  ownership  given  to  Moses.  The  court 
held  that  the  testator  intended  to  give  to  his  son  Moses,  ab- 
solute control  over  the  estate  devised.  They  say,  the  words, 
"  the  property  he  died  possessed  of,"  imply  an  intention  on 
the  part  of  the  testator  to  give  the  devisee  the  power  of 
alienation. 

See  also  Jackson  «.  Delancey,  18  John.  586 ;  Jackson  «. 
Bobins,  15  id.  169. 

In  Smith  V.  Bdl^  Mart.  &  Yerg.  Rep.  305,  the  general  rule 
was  thus  stated,  as  applied  to  the  facts  of  that  case : 

'*  The  devisee,  the  first  taker,  has  a  use  only  of  the  property 
devised  dnring  life,  if  the  executory  devise  is  good.  But  if 
the  first  taker  is  given  an  absolute  estate  in  the  property 
devised,  then  the  limitation  over  is  void,  being  inconsistent 
with  the  interest  given  to  the  first  taker,  which  was  the 
entire  estate;  and,  consequently,  nothing  remains  for  the 
second  taker." 

It  was  further  said :  "  If  the  first  taker  could  exercise  abso- 
lute control  over  the  property,  by  selling  the  same,  and  vest- 
ing in  the  purchaser  an  indefeasible  title,  it  would  then  be 
useless  for  the  law  to  recognize  and  guard  with  anxiety  an 
executory  devise  that  it  could  not  preserve  for  the  remain- 
derman. In  all  such  cases  the  rule  is,  that  the  devise  over 
is  void,  and  that  the  first  taker  has  an  estate  in  fee." 

In  Holmes  v.  Oodson^  35  Eng.  Law  &  Eq.  591,  there  was 
a  devise  to  the  testator's  son,  Thomas  Yates  Ridley,  of  all 
the  testator's  real  and  personal  property,  to  vest  upon  his 
attaining  twenty-one ;  with  a  further  provision,  that  in  case 
his  son  should  not  live  to  attain  the  age  of  twenty-one  years, 
or  "  having  attained  the  age  of  twenty-one  years,  shall  not 
liaye  made  a  will,"  the  property  should  go  over.  The  son 
attained  twenty-one,  but  died  intestate.  It  was  held  that 
the  son  took  an  absolute  estate  in  fee ;  and  that  the  gift  over 
was  void  for  repugnancy. 

Having  arrived  at  the  conclusion  that  the  fee  vested  in  the 
son,  on  his  attaining  twenty-one,  it  is  said  per  Turner,  L.  J. : 
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"  The  sole  question,  therefore,  on  the  plaintiffs'  title  is,  whether 
the  fee,  which  was  thus  vested  in  the  son,  was  defeated,  and 
the  estate  carried  over  to  the  widow  and  Mr.  Godson  by  the 
event  which  happened,  of  the  son  having  afterward  died 
without  having  made  a  will.     I  am  of  opinion  it  was  not. 

"  The  law,  which  is  founded  on  principles  of  public  policy 
for  the  benefit  of  all  who  are  subject  to  its  provisions,  has 
said  that,  in  the  event  of  an  owner  in  fee  dying  intestate, 
the  estate  shall  go  to  his  heir;  and  this  disposition  tends 
directly  to  contravene  the  law,  and  to  defeat  the  policy  on 
which  it  is  founded.  On  principle,  therefore,  T  think  the 
disposition  bad,  and  the  cases  which  were  cited  in  the  argu- 
ment appear  to  rae  to  be  conclusive  on  the  point.'' 

In  that  case,  the  testator  indicated  his  intention  to  bestow 
on  the  first  devisee  the  absolute  property,  particularly  by  the 
words  "  shall  not  have  made  a  will."  He  evidently  meant 
that  he  should  have  the  right  to  dispose  of  the  estate  by  will. 
This  was  regarded  as  a  sufficient  expression  of  the  intention 
to  give  him  the  absolute  property. 

Smith  V.  Hunter^  23  Ind.  580,  is  of  the  same  class  of  cases. 
The  action  was  ejectment.  There  was  a  devise  of  land  to  an 
adopted  son,  with  a  further  expression  of  the  intention  that 
the  estate  should  go  to  a  daughter  of  the  testator,  in  case  the 
adopted  son  should  die  childless.  The  expenses  of  the  adopt- 
ed son's  education  were  to  be  defrayed,  as  far  as  necessary, 
out  of  the  land ;  and,  if  necessary,  the  land  was  to  be  sold 
by  the  guardian  to  pay  the  expenses  of  his  maintenance  and 
education.  The  land  thus  devised  was  sold  by  the  guardian 
to  pay  such  expenses,  but  the  daughter  was  not  made  a  party 
to  the  proceedings.  The  plaintiff  was  allowed  to  recover  on 
the  ground  that  the  daughter  was  not  made  a  party  to  such 
proceedings.  The  plaintiff  claimed  as  the  heir  at  law  of  the 
daughter,  and  the  defendant  under  the  purchase  at  the 
guardian's  sale.  But  it  was  said  that  the  adopted  son  *'held 
a  fee  simple  conditional,  and  dying  childless  there  was  a 
failure  of  condition,  and  the  estate  went  to  the  heirs  of  the 
daugliter  by  executory  devise." 
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But  it  was  further  held,  that  the  expenses  of  the  mainten- 
ance and  education  of  the  adopted  son  were  a  charge  upon 
the  estate,  and  it  miglit  have  been  sold  and  a  good  title  given 
by  the  guardian. 

The  correctness  of  the  decision  cannot  be  denied,  but  the 
dictum  that  the  devisee  "held  a  fee  simple  conditional,"  and 
that  on  dying  childless  the  estate  passed  to  the  daughter, 
cannot  be  sustained  consistently  with  the  established  doctrine 
of  other  cases.  The  power  to  sell  the  premises  to  defray  the 
expenses  of  maintaining  and  educating  the  son,  were  a  mani- 
fest expression  of  the  intention  of  the  testator  that  the  title 
of  the  son  should,  in  any  event,  embrace  the  absolute  dispo- 
sition of  the  premises,  an<!^  therefore,  any  devise  over  must 
have  been  void  for  repugnancy.  The  opinion  is  not  con- 
sistent with  itself.  If  the  devisee  took  an  estate  which  could 
be  sold  for  his  support  he  did. not  take  it  conditionally.  The 
expression,  that  he  "held  a  fee  simple  conditional,"  is  an 
anomaly.  It  would  be  more  consistent  to  say  that  he  held 
it  conditionally,  for,  as  we  have  before  seen,  the  condition, 
if  there  was  any,  attached  to  his  right  to  the  estate,  and  not 
to  the  estate  itself. 

The  case  of  Brown  v.  Brovm^  43  N".  H.  17,  partakes,  in  a 
measure,  of  the  same  character.  The  testator  devised  prop- 
erty to  his  son  R.  for  life,  and  after  his  decease  to  R.'s  sons. 
He  also  charged  R.'s  interest  with  the  payment  of  certain 
debts.  E.  died  before  the  testator.  The  question  was,  whether 
E.'8  death  before  the  testator,  defeated  the  devise  to  his  sons; 
and  whether  the  interest  of  the  sons  was  charged  with  the 
debts.  It  was  held  that  the  devise  in  remainder  was  not 
defeated  by  the  death  of  the  devisee  for  life,  and  that  the 
remainder  was  not  charged  with  the  debts.  But  so  far, 
the  case  seemed  to  call  for  no  expression  of  opinion.  The 
action  was  ejectment  by  the  plaintiflF,  as  heir  at  law  of  the 
testator,  against  the  defendant  who  claimed  under  the  devise 
over.  The  plaintiff  was  allowed  to  recover  on  the  ground 
that  the  land  in  question  was  not  included  in  the  devise. 
The  other  questions  discussed  were  not  in  the  case. 
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In  Doe  V.  Thomas^  3  Ad.  &  El.  123,  there  was  a  devise 
to  the  testator's  wife,  "  her  lieirs  and  assigns  forever,  of  a 
certain  house  and  personal  property,''  with  this  qualification 
added :  "  with  the  intention  that  she  may  enjoy  the  same 
during  her  life,  and  by  her  will  dispose  of  the  same  as  she 
thinks  proper."  It  was  held  that  the  wife  took  the  estate  in 
fee  absolute.  The  power  to  dispose  of  the  estate  by  will  was 
treated  as  evidence  of  an  intention  on  the  part  of  the  testator 
to  give  her  the  fee  absolutely. 

What  interest  the  first  devisee  has,  where  there  is  a  devise 
over  upon  a  contingency,  has  been  differently  expressed  in 
different  cases.  Some  cases  hold  the  doctrine  that  the  first 
taker  takes  the  estate  in  fee,  subject  to  be  divested  thereof 
by  the  happening  of  the  contingency.  But  that  seems  to  be 
an  incorrect  view  of  the  interest  of  the  first  taker.  Eegarded 
in  that  light,  any  devise  over  vould  be  void  for  repugnancy. 
If  the  first  taker  has  a  vested  fee,  there  is  nothing  more  to  go 
to  any  one.  It  has  been  the  common  mode  of  answer  to  that 
point,  that  the  first  taker  took  a  fee  conditional,  and  was 
divested  thereof  by  the  happening  of  the  contingency.  This 
tlieory  is  utterly  inconsistent  with  the  law. 

1.  The  testator  cannot  change  the  character  and  tenure  of 
the  estate  by  his  will.  He  has  an  estate  in  fee  simple ;  that 
is,  there  is  a  grant  or  lease  of  which  the  State  is  the  party 
of  the  first  part,  and  he  is  the  party  of  the  second  part, 
whereby  he  has,  at  his  death,  an  estate  in  fee.  He  has  a 
right  to  name  his  successor  to  that  contract  or  estate  by  his 
will.  But  he  cannot  change  the  estate.  He  held  a  fee  sim* 
pie.  He  cannot  so  change  its  character  that  his  devisee 
shall  hold  a  fee  conditional.  The  conditions  prescribed  in 
his  will  do  not,  as  we  have  before  shown,  affect  the  tenure 
of  the  estate.  They  can  affect  only  the  interest  of  the  devisee 
in  the  estate. 

It  is  idle  to  say  that  the  fee  vests,  but  is  subject  to  be 
divested  by  the  happening  of  the  contingency,  or  the  non- 
fulfillment of  some  condition  prescribed  in  the  will.  At 
eoininon  law,  no  estate  could  be  divested  by  the  operation  of 
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a  condition,  except  by  the  conditions  to  be  found  in  the  grant 
or  lease  which  created  the  estate.  The  tenant,  on  assigning 
his  estate  by  will  or  otherwise,  could  not  annex  conditions  to 
it,  whi(;h  should  operate  to  defeat  the  estate  in  the  hands  of 
his  assignee  or  devisee.  And,  under  the  allodial  system 
of  tenures,  as  that  system  exists  in  this  country,  especially 
as  it  is  regulated  in  New  York,  it  is  still  more  absurd  to  say 
that  the  tenant  can  attach  conditions  to  the  estate  by  his 
will  or  otherwise.  All  estates  in  fee  are  created  by  a  grant 
or  contract  of  the  State,  and  even  the  State  is  restricted 
from  imposing  any  conditions  whatever  to  the  tenure  whereby 
the  tenant  shall  hold,  except  that  the  estate  shall  be  liable  to 
escheat.  The  State  can  impose  no  conditions  subsequent 
which  can  possibly  operate  to  divest  the  estate. 

See  Bingham  on  Real  Estate,  880  et  ieq. 

The  correct  view  of  the  theory  in  such  cases  has  been 
taken  in  the  New  York  court  of  appeals  in  the  following 
cases: 

The  point  of  repugnancy,  or  conflict,  between  different  pro- 
visions of  a  will,  was  made  and  passed  upon  in  Tyson  v. 
Blake,  22  N.  Y.  558.  The  provisions  of  the  will,  which  were 
in  question,  were  as  follows : 

^^Item:  I  give  and  bequeath  unto  my  grandchildren, 
namely,  Aaron  Tyson  and  Edwin  Tyson,  sons  of  David 
Tyson,  deceased,  and  Kichard  Tyson,  son  of  Abraham  E. 
Tyson,  deceased,  and  Mary  Emeline  Tyson,  daughter  of  my 
son  John  Tyson,  deceased,  the  whole  of  the  net  proceeds  of 
my  estate  that  shall  remain  after  my  funeral  and  testamen- 
tary charges,  and  all  my  just  debts,  etc.;  said  net  proceeds  to 
be  divided  equally,  share  and  share  alike.  But  in  case  my 
granddaughter,  Mary  Emeline,  should  die  without  lawful 
issue,  then  her  share  to  be  equally  divided  among  my  three 
grandsons  aforesaid,  share  and  share  alike,  to  them,  my  said 
grandchildren,  their  heirs  and  assigns." 

Edward  Blake  was  appointed  guardian  of  the  daughter 
Mary  Emeline,  and  upon  receiving  money  of  the  executors, 
entered  into  a  bond  with  surety  to  pay  it  back,  in  case  the 

24 
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said  Mary  Emeline  should  die  without  lawful  issue.  She 
died  without  lawful  issue,  and  this  action  was  brought  upon 
the  bond  to  recover  the  money  so  paid.  Judgment  was 
entered  for  the  plaintiff  upon  a  referee's  report,  for  the 
amount  of  the  several  payments  and  interest,  and  the  de- 
fendaiits  appealed. 

The  principal  point  made  on  the  appeal  was,  that  the  gift 
to  Mary  Emeline  was  absolute  ;  and  the  limitation  over  was 
repugnant  thereto,  and  therefore  void. 

The  court  held  otherwise,  and  explained  the  decision  as 
follows :  "  The  provision,  called  the  limitation  over,  is 
nothing  more  than  a  qualification  of  the  previous  gift  to  Mary 
Emiline,  and  shows  the  intention  of  the  testator  to  have  been 
that  she  should  take,  in  the  contingency  named,  a  life  estate 
only  in  the  legacy  thus  given  to  her.  •  It  amounted  to  an 
executory  bequest  to  the  three  grandsons.  If  she  died 
without  issue,  then  they  became  entitled  to  her  share 
absolutely.  If  she  should  die  leaving  issue,  then  such  issue 
would  take  her  share  absolutely.  There  is  in  fact,  therefore, 
no  repugnancy  in  the  limitation  over,  the  language  employed 
being  merely  expressive  of  the  intention  of  the  testator  to 
make  a  disposition  of  the  share  of  the  granddaughter,  in  the 
event  of  her  dying  without  issue,  different  from  what  the 
law  would  make  it  if  she  should  die  leaving  issue."  And 
they  relied  upon  the  opinion  expressed  in  NorrU  v.  Beyea^  3 
Kern.  273,  which  was  quoted  as  follows  :  "  There  is,  in  truth, 
no  repugnancy  in  a  general  bequest  or  devise  to  one  person, 
in  language  which  would  ordinarily  convey  the  whole  estate, 
and  a  subsequent  provision  that,  upon  a  contingent  event, 
the  estate  thus  given  should  be  diverted  and  go  over  to 
another  person.  The  latter  clause,  in  such  cases,  limits  and 
controls  the  former,  and  when  they  are  read  together,  it  is 
apparent  that  the  general  terms,  which  ordinarily  convey 
the  whole  property,  are  to  be  understood  in  a  qualified,  and 
not  in  an  absolute  sense." 

In  NoTris  v.  Beyea^  from  which  that  quotation  is  made, 
the  cases  upon   this  point  are  generally  reviewed  and  criti- 
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cised.  The  general  rule  of  conBtruction  which  was  allowed 
to  control,  was,  "  that  all  the  parts  of  an  instrument  are  to  bo 
taken  together,  in  ascertaining  its  meaning,  and  that  no 
part  of  it  should  be  rejected  as  inoperative,  if  the  whole  can 
reasonably  stand  together." 

That  is  a  consistent  view  of  the  question.  It  leaves  the 
contingency  or  condition  to  affect  only  the  right  of  the 
parties  to  the  estate,  and  not  the  estate  itself.  It  avoids  the 
absurd  theory,  that  the  first  devisee  takes  a  fee  conditional,  to 
be  divested  by  the  happening  of  a  contingent  event,  or  the 
non-fulfilment  of  a  condition.  It  does  not  undertake  to  create 
estates  with  conditions,  after  the  manner  of  the  feudal 
theory,  by  the  means  of  testamentary  alienations,  or  assign- 
ments between  living  parties.  It  reads  the  whole  will 
together,  and  gives  to  it  a  rational  construction.  The  first 
taker  has  the  use  of  the  property  for  life,  and  if  he  leaves 
issue,  they  take  the  fee.  If  he  does  not,  it  vests  in  the 
second  devisee. 

About  the  same  view  was  taken  in  Maraton  v.  Marston^ 
47  Maine,  495. 

There  was  a  devise  of  land  to  O.,  "  after  his  mother  shall 
cease  to  be  my  widow,"  providing  he  shall  live  on  the  place, 
and  carry  it  on  till  that  time  in  a  workmanlike  manner." 
The  devisee  left  the  place,  and  voluntarily  neglected  to  carry 
it  on  as  required  by  the  provisions  of  the  will.  It  w^as  held 
that  he  took  no  estate  under  the  will,  but  only  his  share  as 
one  of  the  heirs  at  law,  on  the  death  of  the  mother. 

The  provision  of  the  will  in  regard  to  carrying  on  the  place 
was  thus  treated  as  a  condition  precedent.  No  estate  was 
held  to  vest  in  the  devisee  because  of  its  non-fulfillment.  The 
fee  was  in  the  mean  time  in  abeyance,  awaiting  the  perform- 
ance*of  the  condition,  or  the  failure  to  perform.  The  devisee 
failing  to  fulfill,  the  fee  vested  in  the  heirs  at  law.  Under 
the  allodial  system  of  estates  in  fee,  the  State  being  the 
reversfoner  and  landlord,  and  no  rents  to  be  paid  or  services 
rendered  therefor  by  the  tenant,  there  is  no  obstacle  to  allow- 
/  iug  the  fee  to  be  in  abeyance,  except  that  it  suspends  the 
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riglit  of  alienation.  Consequently,  the  laws  against  perpe- 
tuities limit  the  time  when  the  fee  may  be  held  in  abeyance. 
Whether  it  can  be  so  held  in  abeyance,  by  a  condition  pre- 
cedent, of  the  character  there  imposed,  is  a  question  which 
seems  not  to  have  been  made  in  that  case.  We  shall  examine 
that  question  before  we  leave  the  subject. 

In  H'Mard  v.  HawsoUy  4  Gray,  242,  there  was  a  devise  to 
a  certain  person  named,  and  his  heirs,  in  trust  for  the  sole, 
separate  and  exclusive  use  of  the  testator's  daughter,  Lucy 
Morris,  wife  of  Godfrey  Morris,  her  heirs  and  assigns  forever. 
In  case  the  wife  should  survive  her  husband,  the  trustee  was 
to  convey  to  her  absolutely  at  her  request.  She  was  also 
authorized  to  dispose  of  the  property  by  will  or  other  con- 
veyance. 

It  was  further  provided,  that  if  the  daughter  did  not  dis- 
pose of  the  property,  the  trustee  should  convey  and  deliver 
over  to  her  children  what  remained,  to  be  equally  divided 
between  them. 

The  daughter  died  in  1850,  leaving  her  husband  and  two 
infant  children  surviving.  One  of  the  children,  a  daughter, 
married,  and  on  her  petition  a  partition  of  the  land  was  made 
between  her  and  her  brother  Augustus.  Soon  after,  Augus- 
tus died  under  age  and  unmarried.  In  1854  the  trustee  con- 
veyed the  land  to  the  daughter,  and  she  and  her  husband 
conveyed  to  the  plaintiff,  who  entered  upon  the  premises  and 
brought  this  action  of  trespass.  The  defendant  justified 
under  Godfrey  Morris,  the  father  of  the  two  children.  God- 
frey Morris  claimed  to  derive  title  by  descent  from  his  son 
Augustus. 

The  case  turned  upon  this  point :  whether  Augustus  took 
his  title  under  the  will  of  his  grandfather,  or  by  descent  from 
his  mother.  If  the  former,  it  descended  to  his  father  upon 
his  death ;  if  the  latter,  it  descended  to  his  sister. 

Tlie  court  held  that  he  took  by  purchase  under  the  will 
of  his  grandfather.  » 

The  decision  of  the  court  was  thus  expressed  in  the  opinion : 
**  The  testator  having,  by  the  terms  of  his  devise,  made  the 
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children  of  Mrs.  Morris  his  devisees,  to  take  the  estate  upon 
a  certain  contingency,  and  that  contingency  having  occurred, 
they  must  be  held  to  have  taken  the  estate  as  purchasers 
under  the  will." 

And  it  is  said  that  ^'  this  devise  over  is  inconsistent  with 
the  idea  that  the  testator  intended  to  devise  an  absolute 
estate  to  Mrs.  Morris,  so  that,  in  the  event  of  her  death,  it 
would  descend  to  her  children  or  heirs  at  law  as  her  intestate 
estate." 

The  interest  which  Mrs.  Morris  took  is  described  by  the 
court  as  ^'  only  an  equitable  fee  simple  contingent,  liable  to 
be  defeated  upon  her  dying  before  her  husband,"  in  case  she 
made  no  disposition  thereof  by  will  or  otherwise. 

This  case  is  in  apparent  conflict  with  the  other  cases  before 
cited,  which  held  the  devise  over  void  for  repugnancy.  The 
inconsistency  of  the  two  is  conceded.  The  first  devisee  was 
authorized  to  dispose  of  the  estate  by  will  or  otherwise.  This 
has  been  held  a  sufficient  expression  of  intention  by  the  testator 
to  vest  the  absolute  property  in  the  first  devisee,  and  defeat 
the  second  devisee  in  any  event.  In  the  case  under  review, 
the  inconsistency  is  admitted,  but  the  devise  over  is  held  to 
control  the  other.  Under  that  rule  of  construction,  the  devise 
over  can  never  be  held  void  for  repugnancy. 

This  case  is  also  a  departure  from  the  doctrine  of  the  fol- 
lowing cases,  and  the  authorities  upon  this  point  generally. 
In  Lovett  v.  Kingsland^  44  Barb.  560,  the  devise  was :  "  I 
give  to  my  granddaughter,  H.  Q.,  one-fourth  part  of  all  my 
real  and  personal  estate ;  and  the  other  three-fourths  to  be 
equally  divided  between  the  rest  of  my  grandchildren  after 
the  death  of  my  two  daughters,  A.  and  M.,  and  no  division 
in  any  case  before  that  time." 

It  was  held  that  this  devise  operated  to  give  the  devisees  a 
present  vested  interest,  and  not  a  future  executory  interest; 
that  it  did  not  give  to  them  future  estates  as  remainders, 
because  there  was  no  precedent  estate  to  sustain  them  in  that 
character;  and  that  the  provisions  restricting  the  division, 
or  the  incumbrance  of  the  premises,  were  attempted  restric* 
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tions  of  the  absoluteness  of  the  gift,  and  inconsistent  with,  or 
repugnant  to,  the  gift  itself;  and  could  not  be  regarded  as  any 
thing  more  than  mere  recommendations  to  the  donees. 

The  disposition  of  that  case  was  consistent  with  the  estab- 
lished rule  of  other  cases.  In  the  case  of  the  City  of  PhUadol- 
phia  V.  Oira/rdy  45  Penn.  St.  R.  9,  the  court  held  this  general 
doctrine,  that  ^'  where  a  vested  estate  is  distinctly  given,  and 
there  are  annexed  to  it  conditions,  limitations,  powers,  trusts 
or  other  restraints,  relative  to  its  use,  management  or  disposal, 
that  are  not  allowed  by  law,  it  is  these  restraints  and  the 
estates  limited  on  them  that  are  void,  and  not  the  vested 
estate." 

The  rule  as  there  stated,  however,  must  be  taken  as  sub- 
ject  to  some  qualifications.  The  provisions  which  are  not 
allowed  by  law  are  undoubtedly  void  in  all  cases ;  but  it  is 
not  true  that  the  provisions  connected  with  them,  which  are 
of  themselves  unobjectionable,  are  always  to  be  held  valid 
and  operative.  It  appears  to  have  been  a  subject  of  much 
discussion  how  far  the  provisions  which  are  void  shall  affect 
the  other  provisions  of  a  will.  Some  cases  have  held  that 
only  the  objectionable  provisions  are  void,  while  others  have 
treated  the  whole  as  thereby  made  void. 

In  Sears  v.  Htcssell,  8  Gray,  97,  it  was  held  that  "  if  a  pro- 
vision is  void  as  being  too  remote,  the  will  is  to  be  construed 
as  though  no  such  provision  was  in  it,  and  the  person  other- 
wise entitled  will  take  it  discharged  of  the  devise." 

In  Fosdic  v.  Fosdic^  6  Allen,  41,  the  whole  will  was  held 
void,  because  some  of  its  provisions  were  void  as  being  too 
remote,  and  in  violation  of  the  rule  against  perpetuities. 

In  Brown  v.  Williamson^  36  Penn.  St.  R.  338,  the  illegal 
parts  of  the  will  only  were  held  void,  while  effect  was  given 
to  the  other  parts. 

The  same  rule,  as  in  the  last  case,  was  held  in  Smith  v. 
Dxinwoody^  19  Geo.  237. 

Although  different  general  conclusions  are  reached  in  these 
cases,  they  are  not,  as  it  will  be  shown,  in  conflict  as  to  the 
principles  which  controlled  them. 
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In  Amory  v.  Lard^  9  N.  T.  403,  before  cited,  the  whole 
devise  was  declared  void,  on  the  ground  that  the  absolute 
power  of  alienation  would  be  suspended  beyond  the  continu- 
ance of  two  lives  in  being,  at  the  time  when  the  devise  was 
to  take  effect. 

In  Savage  v.  Bumham^  17  N.  Y.  501,  the  provisions  that 
were  unlawful  were  pronounced  void ;  while  all  that  were  not 
unlawful  were  declared  valid.  There  was  held  to  be  a  devise 
in  trust  during  the  life  of  the  wife  that  was  good.  That  con- 
stituted one  life  within  the  provisions  of  the  statute.  There 
were  then  provisions  in  favor  of  several  children  of  the  testa- 
tor, which  were  to  vest  and  become  payable,  severally,  to  the 
sons  on  arriving  at  the  age  of  twenty-one,  and  the  children 
of  the  daughters  on  the  death  of  each  daughter.  These  pro- 
visions were  held  to  embrace  another  life.  There  were 
devises  over,  depending  on  the  contingency  of  the  death  of 
the  sons  under  twenty-one,  and  of  the  daughters  without 
issue,  which  were  held  void  as  being  in  conflict  with  the 
statute  provision,  that  the  absolute  ownership  should  not  be 
suspended  "  for  not  more  than  two  lives  in  being  at  the  death 
of  the  testator." 

IR.  S.778,§1. 

The  leading  question  was,  in  the  language  of  the  court, 
"  Can  those  ulterior  limitations  over  be  dropped  and  the  pri- 
mary disposition  of  the  estate  be  allowed  to  stand  ?"  It  was 
not  contended  that  they  could  be,  as  a  general  legal  proposi- 
tion. The  point  on  the  one  side  was,  that  all  the  provisions 
and  limitations,  the  bad  as  well  as  the  good,  were  enveloped 
in  a  single  trust,  and  must,  therefore,  all  fall  together.  But 
the  court  held  the  good  parts  should  be  saved,  if,  in  so  doing, 
the  intention  of  the  testator  would  be  thereby  effectuated 
rather  than  defeated ;  and  they  went  through  with  an  elabo- 
rate examination  of  the  provisions  of  the  will.,  for  the  purpose 
of  determining  whether,  if  the  void  provisions  were  left  out 
and  the  good  parts  only  carried  into  effect,  the  practical 
results  would  fulfill  the  intention  of  the  testator,  so  far  as 
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they  went.  After  tracing  the  valid  provisions  to  their  prac- 
tical ends,  it  is  said :  "  These  are  the  objects  which  the  testa- 
tor had  principally  in  view.  If  these  objects,  or  any  of  them 
fail,  dien  there  are  further  limitations  over,  which,  as  we  have 
seen,  are  invalid ;  but  the  invalidity  of  those  should  not,  in 
reason  or  justice,  be  allowed  to  subvert  the  testator's  primary 
and  fundamental  design." 

In  regard  to  general  rules  in  this  respect,  it  is  said :  "  It 
needs  no  argument  to  show  that  a  trust  created  for  a  single 
purpose,  unauthorized  by  law,  is  void ;  but  it  does  not  follow 
that  an  entire  trust  is  void  where  it  is  made  to  subserve  also 
another  purpose  which  is  lawful.  It  has  sometimes  been 
thought  that  the  maxim,  ^  void  in  part,  void  in  toto,'  expresses 
a  general  principle  of  law; 'but  it  really  does  not,  as  every 
one  must  see,  on  a  moment's  reflection.  In  the  nature  of 
things,  in  reason,  and,  above  all,  in  justice,  it  may  and  must 
be  true  that  a  deed,  a  will,  or  other  instrument,  can  in  part 
be  good,  although  another  part  is  void  because  in  contraven- 
tion of  positive  law." 

The  true  principle  is  unquestionably  there  stated.  It  can- 
not be  taken  to  be  an  arbitrary  rule  that  the  provisions  of  a 
will  which  contravene  the  law,  are  the  only  parts  of  the  will 
which  are  to  be  held  void.  Nor  is  it  an  arbitrary  rule  that, 
being  void  in  part,  the  will  is  void  in  the  whole.  The  illegal 
parts  are  to  be  omitted  in  all  cases.  Then  the  question 
is,  whether  what  remains,  if  carried  into  effect,  will  fulfill 
the  intention  of  the  testator.  If  it  will,  it  must  he  held 
valid  and  carried  into  effect.  If  it  will  subvert  his  inten- 
tions, the  whole  will  is  void.  Consequently,  each  case  must 
stand  upon  its  own  merits  in  that  respect,  and  be  disposed 
of  accordingly.  There  is  no  standard  by  which  the  ques- 
tion can  be  tested,  except  the  general  principle  here 
expressed. 

The  doctrine  of  that  case  is  fully  sustained  by  the  follow- 
ing authorities : 

Darling  v.  Rogrers.  23  Wend.  488 ;  Doe  «.  Pitclier,  6  Taimt.  359  ; 
Hawley  v.  James,  5  Paige,  818. 
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In  the  case  of  Darling  v.  Rogers^  here  cited,  the  rule  is 
thus  expressed :  "  This  is,  in  substance,  that  when  a  will  is 
good  in  part  and  bad  in  part,  the  part  otherwise  valid  is  void, 
if  it  works  such  a  distribution  of  the  estate,  as  from  the  whole 
testament  taken  together,  was  evidently  never  the  design  of 
the  testator.  Otherwise,  when  the  good  part  is  so  far  inde- 
pendent that  it  would  have  stood,  had  the  testator  been 
aware  of  the  invalidity  of  the  rest." 

In  Coster  v.  LorrUlard^  14  Wend.  "265,  the  court  adopted 
the  s&me  doctrine ;  and  declared  the  whole  will  void  on  the 
ground  that,  to  give  effect  to  the  valid  portions  only,  would 
evidently  defeat  the  intention  of  the  testator. 

Crilman  v.  Jieddington,  24  N.  T.  9,  held  to  the  like  doc- 
trine;  and,  as  in  Darling  v.  Rogers^  declared  the  legal 
provisions  of  the  will  good,  only  pronouncing  the  illegal 
provisions  inoperative. 

This  doctrine  was  approved  and  commended  in  Kane  v. 
GoU,  24  Wend.  665,  666,  as  follows :  "  The  most  important 
consequence,  sought  to  be  drawn  from  the  will  being  void,  in 
respect  to  these  remote  collateral  provisions,  is,  that  there- 
fore the  whole  is  necessarily  void.  Nothing  is  better  settled 
than  tlie  direct  contrary." 

Dodge  v.  Pond^  23  N.  T.  69,  belongs  to  that  class  of  cases ; 
and  held  the  provisions  of  a  will  partly  valid  and  partly  invalid. 

Beekmam,  v.  Bonsor^  23  N.  Y.  298,  is  a  case  where  the  whole 
will  was  pronounced  invalid,  on  the  ground  that  one  of  its 
provisions  could  not  be  executed ;  and,  as  the  amount  devoted 
to  the  invalid  purpose  could  not  be  ascertained  by  reason  of 
its  failure,  there  was  no  means  whereby  to  ascertain  the 
amount  of  the  remainder ;  and,  consequently,  that  was  void 
for  uncertainty  in  the  amount. 

In  the  syllabus  to  the  case,  it  is  said :  "  A  bequest  of  a  sum 
of  money  to  be  invested  in  land,  of  which  the  rents  and  profits 
are  to  be  applied  to  certain  beneficiaries  during  fifteen  years, 
the  land  then  to  be  sold  and  the  proceeds  divided  amongst 
the  same  persons,  is  void,  because  it  contemplates  a  trust 
which  would  unlawfully  suspend  the  power  of  alienation." 

25 
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It  is  said  in  the  opinion — page  317 — of  that  particalar 
trust :  "  This  would  have  been  a  lawful  trust,  or  po,wer  in 
trust,  if  the  postponement  of  its  execution  for  an  absolute 
period  of  time  did  not  suspend  the  power  of  alienation  in  a 
manner  which  the  statute  does  not  permit." 

In  Forsyth  v.  liathhone,  34  Barb.  388,  there  was  a  direc 
tion  for  the  accumulation  of  the  surplus  income  for  the  bene- 
fit of  four  grandchildren  of  the  testator  until  the  youngest 
attained  majority.  This  was  held  void  so  far  as  it  provided 
for  the  accumulation  after  their  majority.  "Bnt,"  il  was 
said,  "  this  direction  for  an  unlawful  accumulation  does  not 
affect  the  validity  of  the  bequest  of  the  fund,  or  of  its  surplus 
income,  to  the  grandchildren.  As  the  grandchildren  severally 
attain  their  majority  they  will  be  entitled  to  their  share  of 
the  surplus  income,  notwithstanding  the  direction  for  accu- 
mulation." It  had  been  held  in  the  same  decision  that  the 
grandchildren  took  a  vested  interest  in  the  property,  from 
which  this  income  was  derived,  at  the  death  of  the  testator, 
although  the  will  was  in  the  form  of  a  future  devise  or  bequest, 
and  only  the  payment  or  enjoyment  was  postponed  until  each 
attained  majority. 

See  also  Pholps  v.  Phelps,  28  Barb.  121 ;  Davidson  College  «. 
Chambers,  8  Jones'  Eq.  R.  253 ;  Kilpatrick  v.  Johnson,  15  N. 
Y.  822 ;  Goodin|2r  v.  Head,  81  Eng.  Law  &  Eq.  109  ;  Somer. 
viU  f).  Lethbridge,  6  Term  R.  213. 

Smith  V.  Bell^  6  Peters,  68,  is  a  case  where  the  intention 
of  the  testator,  as  deduced  from  the  whole  will,  was  allowed 
to  control  the  phraseology  of  a  particular  clause. 

In  one  clause  of  the  will  in  question,  the  testator  gave  all 
his  personal  property  to  his  wife,  "  to  and  for  her  own  use 
and  benefit,  and  disposal  absolutely;  the  remainder  of  said 
estate,  after-  her  decease,  to  be  for  the  use  of  the  said  Jesse 
Goodwin."  The  wife  again  married.  Jesse  Goodwin  sold 
and  assigned  his  interest  to  the  plaintiff,  who,  after  the  death 
of  the  wife  of  the  testator,  brought  this  action  for  the  proper- 
ty. The  second  husband,  the  defendant,  claimed  that  his 
deceased  wife  took  the  property  under  the  will  of  her  first 
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husband,  abeolntel  j,  and  that,  consequently,  upon  her  decrease, 
it  came  to  him  as  part  of  his  marital  right.  The  plaintiff 
claimed,  as  the  assignee  of  Jesse  Goodwin,  that  the  wife  took 
only  a  life  estate,  subject  to  a  remainder  over  on  her  decease. 
It  was  the  obvious  and  natural  conflict  of  the  two  provisions 
of  the  will.  It  was  held  that  Jesse  Goodwin  took  a  vested 
remainder  to  come  into  possession  after  the  death  of  the  widow. 

The  decision  was  put  upon  the  ground  that  such  was  the 
unquestionable  intent  of  the  testator. 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  among  other  things,  urged  in  justification  of  the  decis- 
ion, said : 

"  In  the  construction  of  ambiguous  expressions,  the  situa- 
tion of  the  parties  may  very  properly  be  taken  into  view. 
The  ties  which  connect  the  testator  with  his  legatees,  the 
affection  subsisting  between  them,  the  motives  which  may 
reasonably  be  supposed  to  operate  with  him,  and  to  influence 
him  in  the  disposition  of  his  property,  are  all  entitled  to 
consideration  in  expounding  doubtful  words,  and  ascertain- 
ing the  meaning  in  which  the  testator  used  them. 

"In  the  will  under  consideration  but  two  persons  are 
mentioned  —  a  wife  and  a  son.  The  testator  attempts,  in 
express  words,  to  make  provision  for  both  out  of  the  same 
property.  The  provision  for  the  wife  is  immediate ;  that  for 
the  son  h  to  take  effect  after  her  death.  The  words  of  the 
will  make  both  provisions,  but  it  is  doubtful  whether  both 
can  have  effect. 

"It  must  be  admitted  that  words  could  not  have  been 
employed,  which  would  be  better  fitted  to  give  the  whole 
personal  estate  absolutely  to  the  wife,  or  which  would  more 
clearly  express  that  intention.  But  the  testator  proceeds : 
*  the  remainder  of  said  estate,  after  her  decease,  to  be  for  the 
use  of  the  said  Jesse  Goodwin.'     Jesse  Goodwin  was  his  son. 

"  These  words  give  the  remainder  of  the  estate,  after  his 
wife's  decease,  to  tlie  son,  with  as  much  clearness  as  the  pre- 
ceding words  give  the  whole  estate  to  his  wife.     They  mani 
fest  the  intention  of  the  testator  to  make  a  future  provision 


196  TITLE  t6  lands  BY  DBSCBNT. 

for  his  son,  as  clearly  as  the  first  part  of  the  beqaest  mani- 
fests his  intention  to  make  an  immediate  proyision  for  his 
wife.  If  the  first  beqaest  is  to  take  effect  according  to  the 
obvious  import  of  the  words  taken  alone,  the  last  is  expunged 
from  the  will.  The  operation  of  the  whole  clause  will  be 
precisely  the  same  as  if  the  last  taember  of  the  sentence  was 
stricken  out ;  yet  both  clauses  are  equally  the  words  of  the 
testator,  are  equally  binding,  and  equally  claim  the  attention 
of  those  who  may  construe  the  will.  We  are  no  more  at 
liberty  to  disregard  the  last  member  of  the  sentence  than  the 
first.  No  rule  is  better  settled,  than  that  the  whole  will  is 
to  be  taken  together,  and  is  to  be  so  construed  as  to  give 
effect,  if  it  be  possible,  to  the  whole.  Either  the  last  mem- 
ber of  the  sentence  must  be  totally  rejected,  or  it  must  influ- 
ence the  construction  of  the  first  so  as  to  restrain  the  natural 
meaning  of  its  words ;  either  the  bequest  to  the  son  must  be 
stricken  out,  or  it  must  limit  the  bequest  to  the  wife,  and 
confine  it  to  her  life.  The  limitation  in  remainder  shows 
that,  in  the  opinion  of  the  testator,  the  previous  words  had 
given  only  an  estate  for  life.  This  was  the  sense  in  which 
he  used  them." 

We  have  quoted  more  fully  from  the  argument  of  the 
court,  because  it  is  a  very  clear  and  logical  exposition  of  the 
question,  as  the  language  of  the  will  presents  it,  independ- 
ently of  attending  circumstances;  and  because  that- mode  of 
construction  would  seem,  at  firet  view,  to  preclude  the  doc- 
trine of  repugnancy  in  any  case.  Applying  that  mode  of 
reasoning,  it  would  seem  impossible  to  pronounce  a  remain- 
der over,  in  any  case,  void  for  being  repugnant  to  the  par- 
ticular interest. 

But  a  critical  examination  will  show  that  the  decision  in 
that  case  docs  not  strictly  conflict  with  the  decisions  which 
have  held  attempted  dispositions  in  remainder  void  for 
repugnancy.  Those  cases,  as  before  shown,  have  pronounced 
the  interest  of  the  first  taker  absolute,  not  so  much  because 
it  was  so  pronounced  in  the  language  of  the  will,  as  because 
the  will  gave  to  the  first  taker  the  power  of  selling  and  trans- 
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ferring  the  property,  either  in  express  terms  or  by  necessary 
implication. '  That  power  of  disposition,  conferred  npon  the 
first  taker,  has  been  held  to  give  to  the  interest  of  the  first 
taker  a  characHbr  so  unmistakably  absolute,  that  it  could  not 
be  changed  by  the  provision  assuming  to  give  a  remainder 
over ;  and,  therefore,  the  provision  as  to  the  remainder  over, 
has  been  held  void  for  repugnancy  to  the  first  interest. 

In  this  case  of  Smith  v.  BeU^  the  court  hold  that  the  words 
of  the  will  which  give  the  property  to  the  wife  "  to  and  for 
her  own  use  and  benefit,  and  disposal  absolutely,"  are  capa- 
ble of  being  limited  in  their  meaning  by  adding  thereto  the 
words  "  during  her  life."  It  is  said :  "  The  words  there  are 
susceptible  of  such  limitation.  It  may  be  imposed  on  them 
by  other  words.  Even  the  words  *  disposal  absolutely '  may 
have  their  absolute  character  qualified  by  restraining  words 
connected  with,  and  explaining  them  to  mean,  such  absolute 
disposal  as  a  tenant  for  life  may  make." 

And  it  is  remarked,  that  the  words  which  give  the  remain- 
der over  may  be  properly  construed  as  equivalent  in  their 
efifect  upon  the  interest  of  the  first  taker,  to  the  expression 
"  for  life  "  added  thereto.  It  is  said :  "  They  manifest  with 
equal  clearness  the  intent  to  limit  the  estate  given  to  her,  to 
her  life,  and  ought  to  have  the  same  effect." 

The  situation  of  the  parties,  the  character  and  limited 
amount  of  the  property,  and  the  inconvenience  or  difficulty 
of  dividing  it,  were  considered  as  attending  circumstances 
which  authorized  and  demanded  the  construction  adopted  by 
the  court. 

Smith  V.  BeU  is  not  alone  among  the  jeported  cases  where 
the  gift  over  has  been  held  valid,  notwithstanding  the  gift  to 
the  first  taker  has  been  made  in  the  language  of  absolute 
donation,  on  the  ground  that  the  gift  over  must  be  construed 
to  qualify  the  first  gift.  The  point  made  in  that  case  might 
have  been  made  with  equal  propriety  in  several  of  the  cases 
before  cited.  The  case  of  Anderson  v.  Jackson ^  16  John.  399, 
was  equally  absolute  in  its  language  of  donation  to  the  first 
taker;  but  the  point  of  repugnancy  was  not  made. 


198  TITLE  TO  LANDS  BY  DESCENT. 

There  is  a  kind  of  property,  composed  of  things  quae  ipso 
usu  con8U7nuntury  which  cannot  be  transferred  in  remainder. 
There  can  be  no  limitation  after  a  life  interest  in  such  arti- 
cles. They  are  cases  which  do  not  depend  dto  the  construc- 
tion of  wills,  but  on  the  character  of  the  property  itself. 
They  ai'e  limited  to  articles  where  "  the  use  and  the  property 
can  have  no  separate  existence." 

Porter  v.  Toumajfy  3  Ves.  311,  and  'RandcM  v.  RueseU^ 
3  Meriv.  190,  are  cases  of  that  character. 

But  it  must  be  borne  in  mind  that  property  of  that  kind  is 
the  subject  of  no  such  absolute  rule.  The  intention  of  the 
donor  must  control.  If  it  be  given  to  the  first  taker,  with 
the  evident  intention  that  it  was  for  his  personal  consump- 
tion, any  gift  over  would  be  repugnant  and  void.  The  fact, 
however,  that  the  property  given  was  perishable,  would  not 
of  itself  authorize  the  finding  of  the  intention  to  make  the 
first  gift  absolute.  It  might  be  sold,  and  the  proceeds  become 
the  subject  of  the  gift  over. 

Bule  V.  KingsUm^  1  Meriv.  314,  was  an  action  by  the  claim- 
ant of  property  under  a  will  assmning  to  give  a  life  intei^est 
to  one  person  and  the  remainder  to  another.  The  testatrix 
gave  £1,500  to  J.  E.  T.,  his  executors,  etc.,  in  trust  for  her 
sister  C.  W.  for  her  separate  use,  and  all  other  sums  due  to 
her.  The  will  then  contained  this  provision  :  "  What  I  have 
not  otlierwise  disposed  of,  I  give  to  my  said  sister  the  unlim- 
ited right  of  disposing  of  by  will,  excepting  to  E.  P. ;  and  in 
case  my  said  sister  dies  without  a  will,  I  give  all  that  may 
remain  of  my  fortune  at  her  decease  to  my  godson,  William 
Ashby."  This  bequest  to  William  Ashby  was  held  void  for 
repugnancy  to  the  gift  to  Charlotte  Williams. 

There  seems  to  be  no  doubt,  that  where  there  is  an  abso- 
lute gift,  a  legacy  or  devise  over  is  void  as  being  inconsistent 
with  the  absolute  estate  previously  given. 

Pinckney  c.  Pinckney,  1  Bradf.  371.  ^ 

The  point  open  to  dispute  is,  whether  the  first  gift  was 
intended  to  be  absolute. 

Bee  also  Marahall  v.  Rives,  8  Rich.  85. 
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SECTION  V. 

THE  PERIOD  OF  UMTTATION ;  HOW  MEA8UBED  ;  THE  ULTEBIOB  LIMI- 
TATION ;  THE*1»AETICULAJB  LIMITATION ;  FDCED  BY  OEBTAIN  CON- 
TINGENCIES OB  CONDITIONS  ;  WHAT  MUST  BE  THEIB  CHASACTER ; 
MUST  OPERATE  AS  CONDITIONS  PRECEDENT  TO  THE  VESTING  OF 
THE  ESTATE  OF  INHERITANCE;  CASES  AND  AUTHORinES  CON- 
SIDERED. 

FiBST.  Thb  ulterior  ldotatiok,  bt  what  period  fixed. 

Second.  The  partioular  limit,  how  detrrhined. 

Third.  The  ooNTiNaENor  or  condition  must  operate  as  a  condition  preob- 

dent  TO  THE  VESTING  OF  THE  ESTATE  OF  INHERITANCE,  AND  CANNOT  BE  HADE 
TO  OPERATE  TO  DITEST  THE  ESTATE  AFTER  IT  IS  ONCE  VESTED. 

FIRST.   THE  ULTERIOR  LIMITATION,  BT  WHAT  PERIOD  FIXED. 

We  have  before  seen,  that  the  limitation  over  must  not 
exceed  in  duration  a  life  or  lives  in  being  and  twenty-one 
years  thereafter,  at  common  law,  to  be  measured  from  the 
time  of  the  creation  of  the  contingent  interest.  The  time 
when  the  estate  is  to  vest  must  be  within  that  period.  If  it 
may  possibly  not  be  determined  within  that  period,  or  in 
other  words,  may  be  possibly  postponed  beyond  it,  the  limi- 
tation over,  as  we  have  seen,  is  void  for  remoteness.  Some 
of  the  States  have  shortened  the  period,  but  have  not  changed 
the  mode  of  fixing  it.  It  is  in  all  the  States  limited  to  a  life 
or  lives  in  being,  and  never  merely  by  years  or  dates.  New 
York  seems  to  have  the  sliortest  period,  it  being  only  for 
two  lives. 

It  may  not  be  uninstructive  to  bear  in  mind  the  causes 
which  led  to  the  adoption  of  this  mode  of  limiting  the  period. 
Originally,  as  we  have  seen,  tenants  in  fee  had  no  right  to 
alien  their  estates  without  the  consent  oL  their  landlords. 
Then  came  the  commercial  revolution,  which  resulted  in 
giving  the  right  of  alienation  to  every  tenant  in  fee.  To 
that  there  was  this  rebound,  that  the  tenant  might  suspend 
the  right  of  alienation  by  creating  contingent  interests,  and 
tlius  leaving  the  estate  itself  in  abeyance  for  a  time.     The 
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tenant  could  not  be  restricted  in  his  right  to  alien,  bnt  the 
estate  could  be  ,left  without  a  tenant  in  fee  for  a  limited 
period ;  the  consequence  of  which  was,*  a  suspension  of  alien- 
ation, for  the  very  potential  reason  that  there  was  no  one 
who  could  say  he  owned  the  estate. 

The  reasons  put  forth  for  this  suspension  of  ownership, 
and  the  consequent  suspension  of  alicmation,  were  the  neces- 
sities and  wants  of  families  of  children ;  the  infancy  of  some 
and  the  helplessness  and  improvidence  of  others.  It  seemed 
hard  to  deny  to  a  man  the  right  to  so  fix  his  own  J)roperty 
that  it  might  become  an  unfailing  source  of  support  for  help- 
less and  improvident  children.  The  courts  were  finally 
induced  to  sanction  the  practice  to  the  extent  of  meeting 
those  necessities.  But  they  said,  "  you  must  not  go  beyond 
a  life  or  lives  in  being  and  twenty-one  years  thereafter.  That 
period  will  embrace  all  the  members  of  your  family,  and  give 
them  time  to  attain  the  age  of  majority."  This  was  judicial 
legislation  and  became  a  part  of  the  common  law.  The  New 
York  legislature  were  less  indulgent  as  to  the  period.  They 
shortened  up  on  the  common  law  period,  and  allowed  these 
precautionary  provisions  to  embrace  only  two  lives  in  being, 
which  might  include  only  a  small  part  of  the  family. 

One  of  the  important  questions  which  arose  after  this 
period  of  limitation  was  established,  was  whether  a  child 
unborn,  but  in  progress  of  gestation  at  the  death  of  the  tes- 
tator, was  to  be  counted  among  lives  in  being  at  that  time. 

Among  the  early  cases  wherein  this  question  was  considered 
was  Reeve  v.  Long^  1  Salk.  228. 

There  was  a  devise  of  land  to  the  testator's  nephew,  Henry 
Long,  for  life,  remainder  to  his  first  son  in  tail  made,  and  so 
on  to  the  second  and  third  sons.  For  default  of  such  issue, 
then  to  another  nephew,  Richard  Long,  and  to  his  sons  in 
the  same  order. 

Henry  married  and  died  without  issue,  leaving  his  wife 
enciente  with  a  son. 

Iii(tliard  took  possession  of  the  premises.  Afterward  the 
8011  of  Henry  was  born,  and  by  his  guardian  entered  on 
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Richard.    The  latter  then  brought  ejectment,  and  the  coirrt 
of  King's  Bench  decided  in  his  favor. 

The  court  resolved :  "  1.  That  the  remainder  to  the  first 
son  of  A.  is  a  contingent  remainder,  and  must  take  effect 
daring  the  particular  estate  of  A.,  or,  eo  mstanti^  that  it 
determines ;  that  by  consequence  this  remainder  to  the  son 
became  void  by  the  death  of  the  tenant  for  life  before  A.  had 
a  first  son. 

"  2.  That  this  was  such  a  default  of  issue,  or  a  dying  with- 
out issue,  that  instantly  the  remainder  limited  over  to  B. 
vested  in  him,  and  he  became  seized  in  possession ;  and  this 
cannot  be  defeated,  nor  the  estate  fetched  back  again,  though 
A.  has  a  son  bom  afterwards." 

This  judgment  was  afterwards  reversed  by  the  House  of 
Lords,  that  tribunal  holding  that  the  son  unborn  at  the  death 
of  the  testator  should  be  regarded  as  among  lives  in  being  at 
that  time. 

The  question  was  again  passed  upon  in  Doe  v.  Clark,  2  H. 
Bl.  399.  The  question  there  arose  in  this  way ;  "  There  was 
a  devise  to  B.  for  life,  and  after  his  decease  to  all  and  every 
such  child  or  children  of  B.  as  shall  be  living  at  the  time  of 
his  decease,"  The  question  was  whether  a  posthumous  child 
of  B.  should  be  treated  as  living  at  the  death  of  the  testator. 
It  was  decided  that  the  child  should  bo  so  regarded. 

Lord  Ch.  J.  Eyre  thus  stated  tlie  rule :  "  I  hold  that  an 
infant  eti  ventre  sa  mere^  who  by  the  course  and  order  of 
nature  is  then  living,  comes  clearly  within  the  description  of 
*chil(}ren  living  at  the  time  of  his  decease.'" 

The  same  rule  was  declared  in  Stedfaat  v.  NicoU,  3  John. 
Ca.  18.  It  was  held  in  this  case  that  the  posthumous  sou 
took  the  estate  in  remainder,  in  the  same  manner  as  if  he  had 
been  bom  in  the  life-time  of  his  father. 

This  doctrine  was  made  the  law  in  England  by  a  declara- 
tory act,  providing  that  posthumous  children  should  be 
enabled  to  take,  as  if  born  during  the  life  of  their  father. 
10  Wra.  3  ch.  16.  It  has  ever  since  been  the  established 
law  of  England. 

26 
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So  in  New  York,  there  is  a  statute  provision  that,  "  where 
a  future  estate  shall  be  limited  to  heirs  or  issue,  or  children, 
posthumous  children  shall  be  entitled  to  take  in  the  same 
manner  as  if  living  at  the  death  of  their  parent."  1  R. 
S.  725,  §  30.  And  by  another  provision,  "  relatives  of  the 
intestate,  begotten  before  his  death,  but  bom  thereafter,  shall 
in  all  cases  inherit  in  the  same  manner  as  if  they  had  been 
born  in  the  life-time  of  the  intestate,  and  had  survived  him." 
1  R.  S.  764,  §  18. 

The  same  rule  seems  to  prevail  in  all  the  other  States. 

See  Den  v.  Flora,  8  Ired.  874 ;  Morrow  v.  Scott,  7  Qeo.  535. 

This  construction  of  the  rule  necessarily  added  to  the 
twenty-one  years,  which  was  allowed  for  a  child  bom  to 
mature,  nine  months  more  for  the  period  of  gestation. 
Hence  we  have  the  common  law  rule  of  a  life  or  lives  in 
being,  and  twenty-one  years  and  nine  months  thereafter,  as  a 
period  beyond  which  contingent  interests  must  not  be  limited. 

But  no  term  of  years,  independent  of  certain  lives  in  being, 
is  allowed  as  a  limit.  It  is  too  remote,  because  it  may  exceed 
a  life  or  lives  in  being  when  the  contingent  interest  is  created. 

Bojiiton  V.  Hojt,  1  Denio,  53 

Where  the  common  law  period  of  limitation  prevails,  of  a 
life  or  lives  in  being,  and  twenty-one  years  thereafter,  a  pro- 
vision in  the  instrument  creating  the  contingent  interest, 
limiting  the  period  to  any  number  of  years,  after  the  pre- 
scribed life  or  lives,  short  of  twenty-one,  will  be  valid.  At 
least  it  has  been  so  held  in  England. 

In  CadeU  v.  Palmer,  1  Clark  &  Finnelly,  372,  421,  423, 
there  was  a  limitation  by  way  of  executory  devise,  not  to 
take  eflfect  until  twenty  years  from  the  decease  of  the  survi- 
vor of  twenty-eight  persons  named,  who  were  living  when 
the  will  was  made  and  when  the  testator  died. 

It  was  contended,  on  the  one  side,  that  the  law  did  not 
permit  a  limitation  of  a  fixed  term  of  years.  But  the  court 
decided  that  it  was  valid,  when  interposed  in  the  place  of  the 
twenty-one  years  allowed  by  the  common  law  rule.     It  was 
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not,  however,  claimed  that  any  term  of  years  would  be  per- 
mitted, except  as  a  snbBtitate  for  the  twenty-one  years  follow- 
ing a  life  or  lives,  and  then  it  must  not  exceed  that  period. 
Any  terra  short  of  that  might  be  substituted. 

But  it  would  seem  that  the  twenty-one  years,  like  the  nine 
months,  is  permitted  only  when  circumstances  demand  it, 
and  not  as  an  absolute  term  of  time  which  shall  be  allowed 
ic  any  event. 

SECOND.   THE  PABTICULAB  LDOT  ;   HOW  DETEBMIErED. 

As  yet  we  have  only  considered  the  ulterior  limit,  beyond 
which  the  particular  limit  must  not  go.  It  remains  to  con- 
sider the  particular  limitation,  which,  in  each  case,  is  the 
boundary  line  between  the  contingent  and  the  vested  rights. 
This  may  differ  in  each  particular  case,  as  it  generally  does, 
and  necessarily  must.  The  great  variety  of  cases  can  be 
brought  under  the  same  general  rules,  in  that  respect,  only 
in  regard  to  some  general  principles. 

1.  The  event  or  condition  which  is  to  limit  the  contingency 
must  not  be  an  immoral  or  an  illegal  one  in  its  character. 
An  interest  limited  to  take  effect  in  favor  of  any  person 
named,  when  he  shall  murder  some  particular  person,  or  be 
guilty  of  any  other  crime,  would  be  void.  So  of  any  act, 
though  not  indictable  as  a  crime,  immoral  in  itself  or  in  its 
tendencies. 

2  Cruise  Dig.  271.  §§  2,  8. 

2.  The  event  or  condition  must  be  one  which  must  neces- 
sarily happen,  or  be  fulfilled  within  the  period  prescribed,  as 
the  ultimate  limit.  In  New  York,  it  must  riot  fall  outside  of 
the  period  of  two  lives  in  being  at  the  time  the  contingent 
interest  is  created.  Where  the  common  law  rule  prevails, 
the  period  is  a  life  or  lives  in  being,  no  matter  how  many, 
and  twenty-one  years ;  and  in  particular  cases  nine  months 
thereafter. 

For  example;  a  limitation  to  the  issue  of  a  living  person 
would  be  within  the  rule  of  the  common  law ;  but  a  limita- 
tion to  the  issne  of  such  issue  would  be  void,  because  it  might 
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go  beyond  a  life  or  lives  in  being.  There  has  been  ranch 
discussion  and  criticism,  to  show  that  a  possibility  upon  a 
possibility,  was  too  remote  to  be  valid.  This  is  a  refinement 
of  words  merely,  and  is  resolved  by  considering  the  direct 
question,  whether  the  event  indicated  must  happen  within 
the  prescribed  period.  If  the  limitation  is  made  to  the  issue 
of  a  person  in  life,  there  is  no  question  that  the  supension  of 
the  investment  of  the  estate  and  the  consequent  suspension 
of  alienation,  does  not  transgress  the  limits  of  a  life  or  lives 
in  being,  and  is  valid.  But  if  the  limitation  be  made  to  the 
issue  of  that  issue,  that  is,  to  the  issue  of  a  person  not  yet 
born,  then  it  is  equally  certain  that  the  limitation  transgresses 
the  ultimate  limit  of  a  life  or  lives  in  being,  and  is  void  for 
remoteness. 

The  rule  does  not  leave  the  question  open  to  speculation, 
whether  the  limitation  may,  in  fact,  transgress  the  exterior 
limit.  It  is  enough  that  it  may  pass  beyond  the  limit  of  a 
life  or  lives  in  being,  and  the  twenty-one  years  and  nine 
months  thereafter.  If  it  does,  or  may  do  so,  it  violates  the 
ultimate  limit  allowed  to  the  suspension  of  estates  of  inherit- 
ance, and  is  void.  The  question  whether  it  does  or  does  not 
transgress  the  limit  is  to  be  determined  in  the  first  instance, 
and  is  not  to  await  the  development  of  facts.  If  the  con- 
tingent event  may  not  happen,  or  the  condition  may  not  be 
fulfilled  before  the  exterior  and  ultimate  limit  is  reached, 
the  limitation  is  void.  If  it  must,  in  the  nature  of  things, 
happen  before  the  exterior  limit  is  passed,  the  limitation  is 
valid. 

There  is  a  class  of  cases  which  have  been  held  to  create 
valid  limitations  in  violation  of  the  limits  prescribed,  which 
cannot  be  regarded  as  authority  one  way  or  the  other,  for  no 
such  question  was  raised,  or  seems  to  have  been  suggested. 

The  following  case,  in  Connecticut,  is  an  example : 

In  Wheeler  v.  Walker^  2  Conn.  197,  there  was  a  residuary 
devise  of  lands  to  two  sons,  "they  jointly  and  severally  pay- 
ing to  my  two  daughters"  the  sura  of  three  hundred  dollars 
uttcth  within  one  year  after  my  decease.     They  entered  upon 
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the  demised  premiseB,  but  failed  to  pay  the  sum  required 
within  the  year.  It  was  held  that  they  fail  to  acquire  any 
title  to  the  land. 

It  was  remarked  by  Swift,  Oh.  J.,  that  "  to  entitle  them  to 
the  land  they  are  bound  literally  to  perform  the  condition  on 
which  it  was  given,  and  pay  the  money  by  the  time  pre- 
scribed. Having  failed  to  do  this  they  have  no  right  to  the 
land  under  the  devise.     It  reverts  to  the  heirs  of  the  devisor." 

Afterwards,  in  another  action,  the  devisee  sought  relief  in 
equity,  to  be  allowed  to  take  the  land  upon  the  payment  of 
the  money ;  and  relief  was  so  granted. 

Walker  «.  Wheeler,  2  Conn.  299. 

The  condition,  which,  in  that  case,  was  made  to  operate  as 
a  condition  precedent,  was  contained  in  the  general  residuary 
clause  of  the  will,  and  not  in  any  specific  devise  of  the  lot  in 
question,  and  was  applicable  to  the  personal  as  well  as  to  the 
real  estate.  It  was  a  case  where,  by  accepting  the  will,  the 
devisees  and  legatees  incurred  a  contract  obligation  to  pay 
the  sums  prescribed.  The  testator  manifested  no  intention 
to  make  the  payment  of  the  money  a  condition  precedent  to 
the  title  of  the  land. 

The  time  was  there  fixed  to  one  year,  within  which  the 
devisees  might  pay  the  money  required.  That  requirement 
was  construed  by  the  court  as  a  condition  precedent,  which 
held  the  fee  in  abeyance,  or  in  contingency,  until  it  was  ful- 
filled. The  right  of  alienation  was,  therefore,  suspended  for 
the  fixed  period  of  one  year.  As  we  have  before  shown,  "  the 
utmost  limit"  must  be  bounded  by  life,  and  ^^  no  absolute  or 
certain  term,  however  short,  can  be  supported." 

Boynton  «.  Hoyt,  1  Denlo,  53. 

That  is  a  principle  which  has  never  been  denied.  It  prob- 
ably was  overlooked  in  the  example  here  referred  to,  because 
the  period  of  time  was  short.  Had  it  been  a  hundred  yeare, 
instead  of  one,  the  decision  might  have  been  different. 
Yet  the  principle  is  the  same,  whether  the  t#m  of  time 
named  is  one  year  or  one  hundred  years.    Either  is  in  viola- 


206  TITLE  TO  LANDS  BT  DESCENT. 

tion  of  the  rale,  because  the  period  must  be  bounded  by 
human  life.  If  a  condition  is  attached,  which  requires  ful- 
fillment or  performance,  in  order  to  vest  the  estate,  and  leaves 
it  contingent  in  the  meantime,  the  time  of  fulfillment  or  per- 
formance must  be  limited  bj  a  life  or  lives  in  being,  and  not 
by  years. 

The  true  disposition  of  such  a  devise  would  be  to  treat  it 
as  vesting  the  estate,  and  implying  a  covenant  or  obligation 
on  the  part  of  the  devisee  to  pay  the  money  within  the  time 
limited. 

3.  The  contingent  event,  or  the  condition  which  is  to  change 
contingent  to  vested  interests,  must  be  such  as  not  to  terminate 
the  particular  estate  or  interest  of  the  first  taker.  In  other 
words,  it  must  not  be  like  a  condition  at  common  law,  con- 
trived to  terminate  the  preceding  estate  for  condition  broken. 

"  It  is  of  the  essence  of  a  remainder  that  it  should  wait  for, 
and  only  take  effect  in  possession,  on  the  natural  expiration 
or  determination  of  the  first  estate." 

2  Cruise  Dig.  276.  §  16. 

This  rule  of  the  common  law  has  been  changed  by  statute 
in  New  York.  It  is  provided  that  "  a  remainder  may  be 
limited  on  a  contingency,  which,  in  case  it  should  happen, 
will  operate  to  abridge  or  determine  the  precedent  estate ; 
and  every  such  remainder  shall  be  construed  a  conditional 
limitation,  and  shall  have  the  same  efiect  as  such  limitation 
would  have  by  law." 

1  R.  S.  725,  §  27. 

THIRD.  THE  CONTINGENCY  OB  CONDmON  MTTST  OPERATE  AS  A  OON- 
DmON  PRECEDENT  TO  THE  VESTING  OF  THE  ESTATE  OF  INHERTT- 
ANCE,  AND  CANNOT  BE  MADE  TO  OPERATE  TO  DIVEST  THE  ESTATE 
AFTER  rr  IS  ONCE  VESTED. 

We  have  before  alluded  to  this  question,  while  considering 
the  case  of  Bromfield  v.  Crmoder^  4  Bos.  &  Pull.  813,  and 
other  cases.  There  was  an  intimation  in  that  case,  that  if 
the  contingAt  event  could  not  operate  as  a  condition  prece- 
dent, it  might  operate  as  a  condition  subsequent;  that  the 
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first  taker  might  take  a  vested  interest  before  the  contingency 
happened,  and  leave  that  contingency  to  operate  as  a  condi- 
tion snbseqaent.  We  have  before  generally  referred  to  some 
of  the  inconsistencies  of  such  a  construction. 

1.  That  mode  of  vesting  the  estate,  and  thus  avoiding  the 
contingency,  is  equally  applicable  to  all  contingent  interests. 
Contingent  estates  are  not  subject  to  any  division  into  classes 
in  that  respect.  One  case  can  be  disposed  of  in  that  way  as 
well  as  another.  Hence,  by  the  adoption  of  that  rule,  con- 
tingent  remainders,  and  all  other  contingent  interests,  may 
be  at  once  treated  as  vested,  only  subject  to  be  divested  by 
the  happening  of  the  contingency.  This  would  put  an  end 
to  the  whole  system  of  contingent  remainder,  with  all  the 
rules  which  have  been  contrived  by  courts  and  legislatures 
to  regulate  it.  Once  established  on  that  basis,  the  system 
would  be  a  new  one,  and  would  call  for  a  different  class  of 
rules  and  principles  in  its  administration. 

But  even  this  absurd  result,  common  to  all  cases,  would 
not  present  all  the  absurdities  of  such  a  theory.  For  exam- 
ple, take  the  very  common  case  of  a  devise  to  A.  and  to  B 
for  life,  remainder  in  fee  to  the  survivor  of  the  two ;  there  is, 
under  the  system  of  contingent  interests,  merely  a  contingent 
remainder  in  either  of  the  two,  which  can  become  vested  only 
in  the  one  who  survives  the  other;  and,  in  the  meantime, 
neither  can  alien  the  estate,  and  neither  is  the  stock  of  descent 
of  the  estate  to  his  heirs.  The  vesting  of  the  estate  can  never 
happen  in  both,  but  only  in  one  of  the  two ;  the  fortunate  one, 
in  that  respect,  to  be  determined  by  the  death  of  the  other. 

Under  the  theory  of  vesting  in  one  to  be  divested  by  the 
death  of  the  other,  both  would  be  the  stock  of  descent,  both 
could  alien  by  deed  or  devise ;  the  heir,  devisee  or  alienee  of 
the  one  being  subject  to  be  divested  by  the  heir,  devisee  or 
alienee  of  the  other,  who  might  live  the  longest. 

The  application  of  such  a  doctrine  would  result  in  a  like 
absurdity,  in  every  case  where  there  was  a  contingent  inter- 
est; for  where  such  interest  is  created,  there  must  necessa- 
rily be  two  or  more  parties  who  may  take  the  estate,  depending 
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upon  which  may  live  the  longest,  or  depending  npon  some 
other  contingent  event.  If  we  are  to  adopt  the  theory  that  the 
estate  is  to  be  treated  as  vested  in  the  one,  but  to  be  divested 
in  favor  of  the  other  by  the  happening  of  the  contingency, 
tlie  estate  must  also  be  treated  as  vested  in  the  other  in  the 
same  way.  The  theory  makes  no  provision  for  preferring  the 
one  to  the  other  in  that  respect ;  nor  is  there  any  principle 
upon  which  the  one  can  be  preferred  to  the  other.  The 
theory  is  an  absurdity  from  whatever  point  it  is  viewed.  In 
the  case  of  a  devise  to  two  persons  for  life,  remainder  in  fee 
to  the  survivor,  this  theory  would  vest  the  fee  in  both,  to  be 
divested  from  the  one  who  first  dies  in  favor  of  the  survivor. 
A  similar  result  would  follow  the  application  of  that  rule  in 
most,  if  not  all,  contingent  interests. 

It  is  not  only  absurd  in  theory,  but  unsustained  by  the 
adjudicated  cases.  The  cases  usually  cited  as  authority  for 
treating  contingent  events  as  conditions  subsequent,  which 
may  operate  to  divest  the  estate,  are  Edwards  v.  Hammond^ 
3  Lev.  132;  Bramfidd  v.  Crowder,  4  Bos.  &  Pull.  313;  Doe 
v.  Moore^  14  East,  601;  Phippa  v.  Ackers^  9  Clarke  and 
Finnelly's  Reports,  583,  and  some  others  of  less  importance 
and  more  modern  in  date. 

In  Edwards  v.  Hammond^  3  Lev.  132,  a  copyholder  of 
land  surrendered  to  the  use  of  himself  for  life,  and  after  that 
to  the  use  of  his  oldest  son  and  his  heirs,  if  he  live  to  the  age 
of  twenty-one  years :  provided,  and  upon  condition,  that  if 
he  die  before  he  comes  to  the  age  of  twenty-one  years,  that 
then  the  estate  shall  remain  to  the  surrenderer  and  his  heirs. 
The  surrenderer  died,  the  youngest  son  entered  upon  the 
premises,  and  the  oldest  son,  being  of  the  age  of  seventeen, 
brought  ejectment. 

The  question  was,  whether  the  oldest  son  had  a  right  to 
the  possession  and  profits  of  the  premises  before  he  arrived 
at  the  age  of  twenty-one  years.  The  question  was  not  whether 
the  fee  vested  in  him  while  he  was  within  that  age,  but  whether 
the  rents  and  profits  of  the  premises  did  not  belong  to  him 
before  that  time.     It  was  held  that  he  was  entitled  to  the 
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poBsessioD,  Babject  to  be  defeated  thereof  by  his  death  before 
he  became  twenty-one.  The  attaining  twenty-one  years  of 
age  was  a  condition  precedent  to  the  vesting  of  the  fee  only. 

Bromfidd  v.  Orowder  and  Doe  v.  Moore  have  been  before 
noticed.  The  question  in  each  of  those  cases  was  whether 
the  first  devisee  was  entitled  to  the  possession  of  the  premises 
before  he  became  of  the  age,  when  by  the  terms  of  the  devise 
he  was  to  take  the  fee.  There  was  no  pretense  that  the  fee 
was  vested  before  that  time.  The  point  to  be  decided  was 
whether  the  first  devisees  were  entitled  to  the  possession 
intermediate  their  becoming  twenty-one  years  of  age. 

The  true  question  embraced  in  this  class  of  cases  is  well 
explained  in  Phn^s  v.  AckeVj  9  Clarke  and  FinnoUy's 
Reports,  583. 

There  was  a  devise  of  certain  land  to  trustees,  in  trust  to 
convey  to  G.  H.  A.  when  and  so  soon  as  he  should  attain 
the  age  of  twenty-one.  He  was  twelve  years  old  on  the 
death  of  the  testator.  The  true  and  only  question  in  the 
case  was  whether  he  took  such  an»  interest  in  the  premises, 
by  the  devise,  as  entitled  him  to  the  rents  and  profits  during 
his  minority. 

It  was  said  by  Lord  Chief  Justice  Tindal,  in  his  opinion  to 
the  House  of  Lords,  that  "  the  cases  on  this  subject  appear 
to  be  resolvable  into  two  classes ;  first,  those  in  which  the 
courts  have  relied  on  the  circumstance  that  the  estate,  prior 
to  the  attainment  of  the  age  of  twenty-one,  has  been  given 
to  some  third  person,  either  for  the  benefit  of  the  devisee 
himself,  as  in  Ooodtitlev,  Whitby.  1  Burr. -228;  or  for  the 
benefit  of  some  other  persons  to  endure  during  the  minority, 
as  in  Boraston^s  caae^  3  Co.  R.  16,  and  Mansfield  v.  Dugardy 
1  Eq.  Cases,  195 ;  and  secondly,  those  cases  in  which  the 
estates  are  given  over  in  the  event  of  the  devisee  dying  under 
twenty-one,  as  in  Edwa/rds  v.  Hammond^  3  Lev.  132,  Brom- 
fsld  V.  Orowder y  4  Bos.  &  Pull.  313,  and  Doe  v.  Moore^ 
14  East,  601. 

"  The  first  class  of  cases  goes  on  the  principle  that  the 
subsequent  gift  over  in  the  event  of  the  devisee  dying  under 

27 
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twenty-one,  sufficiently  shows  the  meaning  of  the  testator  to 
have  been,  that  the  first  devisee  should  take  whatever  inte- 
rest the  party  claiming  under  the  devise  over  is  not  entitled 
to,  which,  of  course,  gives  him  the  immediate  interest,  sub- 
ject only  to  the  chance  of  its  being  divested  on  a  further 
contingency." 

And  he  further  said,  "  that  on  the  question  put  to  us,  we 
are  of  opinion  that  George  Holland  Ackers,  on  the  decease 
of  the  testator,  took  an  estate  in  fee  simple  in  the  lands,  sub- 
ject to  be  divested  in  the  event  of  his  dying  under  twenty- 
one  and  without  issue." 

There  was,  however,  no  question  in  the  case  that  made  it 
necessary  to  decide  whether  the  fee  vested  in  him  or  not  dur- 
ing his  minority.  The  only  question  was  as  to  his  right  to 
the  rents  and  profits  before  the  fee  vested ;  and  that  was  the 
view  taken  of  the  case  by  the  House  of  Lords.  George  H. 
Ackers  was  not  regarded  as  being  vested  with  the  fee  during  his 
infancy.     His  interest  was  regarded  as  one  inferior  to  the  fefe. 

Lord  Brougham  said :  "  I  therefore  arrived  at  the  conclu- 
sion that,  if  -the  decree  below  was  allowed  to  stand,  it  could 
only  be  rested  upon  the  interest  given  to  George  Holland 
Ackers  being  an  immediate  vested  interest,  and  not  contin- 
gent ;  that  it  was  an  interest  vesting  inatdntij  but  liable  to 
be  divested  on  the  event  happening  of  G.  H.  A.  dying  under 
twenty-one." 

^  The  interest  here  spoken  of  was  the  temporary  one  per- 
taining to  his  infancy,  and  one  which  could  not  survive  him 
in  case  he  should  die  before  attaining  majority. 

jRaney  v.  Seath^  2  Patton  and  Heath's  reports  (Va.)  206, 
is  a  case  where  this  subject  was  elaborately  discussed. 

The  clause  of  the  will  in  question,  in  that  case,  was  as  fol- 
lows :  "  I  give  and  bequeath  my  estate,  both  real  and  per- 
sonal, to  my  brother  Benjamin  B.  Heath's  children,  providing 
either  of  them  shall  live  to  the  age  of  twenty-one.  If  neither 
of  them  live  to  be  twenty-one,  it  is  my  desire  that  my  sister 
Lilly  Raney  and  my  sister  Barbara  B.  Lee's  children  to  have 
it  equally  between  them." 
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On  the  death  of  the  testator,  the  infant  children  of  6.  B. 
Heath  claimed  to  have  the  use  of  the  property  during  their 
minority,  und  £|}ed  their  bill  to  have  the  same  paid  to  them. 
On  the  other  side  it  was  claimed  that  the  children  took  only 
a  contingent  interest,  dependent  upon  their  attaining  the  age 
of  twenty-one  years ;  and,  that  in  the  meantime,  they  had  no 
title  to  the  use  of  the  property. 

It  was  said  by  the  court :  '*  Strip  this  bequest  of  the  pro- 
viso which  immediately  follows  the  gift  *  providing  either  of 
them  shall  live  to  the  age  of  twenty-one,'  and  read  it  as  if  it 
were  a  simple  unqualified  gift,  followed  by  the  limitation, 
*  if  neither  of  them  live  to  be  twenty-one,  it  is  my  desire  that 
my  sister  Lilly  Eaney  and  sister  Barbara  Lee's  children  to 
have  it  between  them  equally,'  and  it  would  have  been  a 
technical  executory  devise  or  limitation,  and,  as  such,  would 
have  conferred  a  vested  limited  fee,  subject  to  be  divested  or 
defeated  by  condition  subsequent ;  and  can  there  be  a  doubt 
that  the  testator  intended  first  to  give  the  estate  to  the  first 
taker,  but  if  all  died  before  the  age  of  twenty-one,  to  limit 
over  to  the  second-class  of  children." 

It  was  further  said :  ''  It  was  intended  to  indicate  the  period 
of  division,  and  not  that  of  the  vesting  of  the  estate  or  interest." 

The  infant  children  of  the  first  taker  were  decreed  to  have 
the  use  of  the  property  during  their  minority.  The  fee  could 
not  vest  until  some  one  of  them  attained  the  age  of  twenty- 
one  ;  and  if  all  had  died  before  arriving  at  that  age,  the  fee 
would  have  gone  over  to  the  children  of  the  sisters. 

The  view  there  taken  relieves  that  class  of  cases  of  the 
perplexing  questions  about  the  fee  being  vested  to  be  divested 
on  the  happening  of  the  contingency.  The  devise,  when  so 
.  construed,  is  nothing  more  than  the  ordinary  executory  devise. 
It  is  a  gift  to  the  children  of  B.  and  their  heirs,  with  a  pro 
vision  that  if  none  of  B.'s  children  attain  twenty-one  years 
of  age,  then  over  to  the  children  of  0.  B.'s  children  would 
have  the  use  and  possession  for  life,  and  if  they  attained  twenty- 
one  would  be  vested  with  the  fee.  If  they  died  before  twenty- 
one  the  estate  would  go  over  in  fee  to  the  children  of  C, 
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So  explained,  that  class  of  cases  come  within  the  theory 
which  was  applied  by  the  court  in  Tyson  v.  Blake^  22  N.  Y. 
568,  and  Norria  v.  Beyea^  13  N.  Y.  273,  before  considered  in 
section  IV  of  this  chapter. 

The  contingency  of  attaining  twenty-one  is  a  condition 
precedent  to  the  vesting  of  the  fee ;  but  it  is  not  a  condition 
precedent  to  the  use  or  profits  of  the  estate.  There  is  no 
necessity  for  making  it  a  condition  subsequent  to  divest  the 
fee,  for  the  fee  is  not  vested  before  the  contingency  happens. 
It  seems  to  be  generally  true,  of  that  class  of  cases,  that  the 
fee  has  not  been  in  dispute.  The  contest  has  been  about  the 
possession  or  profits  of  the  estate  before  the  fee  could  vest. 
The  fee  has  been  in  abeyance.  What  has  been  said,  in  the 
books,  of  vesting  the  fee,  to  be  divested  on  the  happening  of 
the  contingency,  is  mere  speculation,  with  no  practical  founda^ 
tion  to  rest  upon.  It  is  the  tribute  of  prejudice  to  the  anti- 
quated feudal  idea  that  the  feudal  law  abhorred  the  abeyance 
of  a  fee,  as  nature  is  sometimes  said  to  abhor  a  vacuum 
Where  there  are  no  feudal  lords,  and  no  rents  or  services  due 
from  tenants  in  fee,  as  is  the  case  in  this  country,  abeyance 
is  not  horrible,  for  a  limited  time. 

There  is  a  very  recent  case,  Sheridan  v.  Hovse^  decided  in 
the  New  York  court  of  appeals,  and  reported  in  4  Keyes,  569, 
which  assumes  to  vest  a  contingent  remainder  before  the  con- 
tingency happened  whereupon  it  was  to  vest.  The  case  arose 
upon  the  same  deed  of  conveyance  which  was  involved  in 
Moore  v.  LiMd^  40  Barb.  488,  before  cited,  and  presents  sub- 
stantially like  facts.  It  assumes  to  vest  the  fee  granted  in 
remainder,  to  be  divested,  in  case  the  grantees  in  remainder 
died  before  the  contingency  happened,  upon  which  the  re- 
mainder was  to  vest.  This  case  does  not  belong  to  the  class 
of  cases  just  noticed,  where  the  real  question  was  as  to  the 
possession  of  the  premises  before  the  fee  vested  in  any  one. 

There  was  a  conveyance  by  deed  to  John  Jackson  "  for  and 
during  his  natural  life,  and  after  his  decease  to  his  heirs." 
John  Jackson  had  several  children.  The  question  was, 
whether  deeds  of  conveyance  by  the  children,  made  before 
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the  decease  of  the  father,  passed  the  estate ;  and  whether 
the  interest  of  the  children  passed  by  a  sale  on  execution 
upon  a  jadgment  against  one  of  them  before  the  death  of 
the  father.  v 

The  majority  of  the  conrt  held  that  the  estate  was  vested 
in  the  children  before  the  death  of  the  father,  and  was,  there- 
fore, alienable.  * 

The  conclusion  is  thus  stated  in  the  head-note :  ^'  This 
Tested  future  estate  of  each  child,  though  liable  to  be  defeated 
by  his  death  before  that  of  his  father,  is,  nevertheless,  under 
our  statute  law  devisable,  descendible  and  alienable." 

But  '^  the  purchaser  under  such  sale  takes,  of  course,  only 
the  same  estate,  subject  to  the  same  liability  to  be  defeated, 
•  as  was  vested  in  the  son  (judgment  debtor),  from  whom  he 
derives." 

If  this  decision  is  to  become  the  law  of  the  State,  then  con- 
tingent remainders  and  all  other  contingent  interests  have  to 
a  great  extent  ceased  to  exist  in  New  York,  in  the  eyes  of  the 
law.  The  opinion  takes  two  positions,  one  directly  opposed 
to  the  other.  It  is  said  of  ^^  a  grant  to  A.  for  life,  with  remain- 
der to  the  heirs  of  B.,"  that 

^'  In  such  case  the  limitation  over  to  the  hiBirs  of  B.  is  by 
the  common  law  wholly  contingent.  It  is  not  only  impossible 
daring  the  li^e  of  B.  to  say  who  will  be  his  heirs,  and  hence 
who  will  be  entitled  to  claim  under  the  limitation ;  but  if  B. 
is  living  at  the  death  of  A.  the  remainder  will  wholly  fail, 
because  it  cannot  take  effect  at  the  expiration  of  the  precedent 
freehold  estate  upon  which  it  is  limited.  This  last  result  is 
now  prevented  by  our  Sevised  Statutes,  IKS.  705,  §  34, 
and,  therefore,  the  limitation  o>ver  is  optative,  and  whenever 
B.  dies  it  will  take  effect  for  the  benefit  of  those  who  may  be 
his  heirs.  In  sudi  case,  however,  so  long  as  B.  lives  (A.  being 
also  living),  there  can  be  no  vested  estate  in  remainder  under 
our  statutes,  because  there  are  no  persons  in  being  who  would 
have  an  immediate  right  to  the  possession  of  the  land  upon 
the  ceasing  of  the  precedent  estate ;  that  is,  if  A.  were  to  die 
to  day,  it  would  still  be  uncertain  who  are  the  heirs  of  B., 
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and,  therefore,  there  is  no  one  who,  under  the  grant,  is  enti- 
tled to  the  possession. 

"  But  now  suppose  B.  dies,  then  the  estate  would  vest,  and 
for  the  reason  that  there  are  now  persons  in  being  who,  if  A. 
dies  to-day,  will  be  entitled  to  immediate  possession.  Whether 
by  the  death  of  such  persons,  or  by  any  other  future  event  or 
not,  their  interest  is  vested  according  to  the  very  terms  of 
our  statute." 

It  cannot  be  denied  that  this  was  a  correct  statement  of  the 
law,  as  declared  in  this  State  by  a  course  of  judicial  decisions, 
which  embrace  the  entire  period  of  the  existence  of  the 
State. 

Now  we  will  look  at  the  other  position,  as  thus  stated  in 
the  opinion : 

"  1.  An  estate  is  vested  where  there  is  a  person  in  being 
i7ho  will  take,  if  the  precedent  estate  then  terminates. 

"  2.  An  estate  is  contingent  while  the  person  to  whom  it 
is  limited  is  uncertain,  i.  e.,  while  it  is  uncertain  who  will 
take  if  the  precedent  estate  then  terminates." 

After  stating  those  two  propositions  the  opinion  then  comes 
to  this  conclusion : 

"  Thus  John  Jackson  took  a  life  estate,  and  every  child  of 
his,  bearing  to  him  such  relation,  that  at  any  moment  he 
would,  if  John  Jackson  then  died,  be  entitled  to  immediate 
possession,  and  to  hold  in  fee,  had  a  'vested  estate'  under 
our  statute.  It  was  vested  because,  by  the  death  of  John 
Jackson,  the  precedent  estate  terminates,  and  such  child, 
then  in  being,  becomes,  eo  instanti^  entitled  to  immediate 
possession,  which  is  the  precise  character  of  one  who,  in  the 
language  of  our  statute,  has  a  vested  future  estate. 

'^  This  vested  estate  might  be  defeated,  because  such  child 
might  die  before  his  father ;  but  the  statute  has,  nevertheless, 
made  his  estate  a  vested  estate,  notwithstanding  the  grant 
under  which  he  claims  has  annexed  a  further  condition  which 
may  defeat  it. 

^'  In  short,  the  statute  has  made  this  remainder  (althongh 
its  beneficial  enjoyment  depends  upon  the  condition  that  he 
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survives  his  father)  a  vested  remainder,  liable  to  be  defeated 
by  a  condition  subsequent. 

^'Such  an  estate  is,  in  its  nature,  devisable,  descendible 
and  alienable.  (1  K.  S.  725,  §  35.)  This  is  made  a  general 
rule,  going  much  farther  and  embracing  all  expectant  estates.* 
In  this  particular  case,  the  death  of  the  party  in  whom  it  is 
vested  before  the  termination  of  the  precedent  estate,  would 
defeat  it ;  but  this  does  not  change  its  legal  character ;  it  is 
still  a  vested  estate,  although  death  may  defeat  it.  It  is, 
therefore,  alienable,  subject  to  that  contingency,  and  the 
deed  of  partition  was,  therefore,  operative." 

The  reader  is  now  in  possession  of  both  positions,  and 
of  the  argument  of  the  court,  whereby  it  is  assumed  to 
be  proved  that  an  estate,  which  is  contingent  and  all  the* 
time  remains  contingent,  is,  notwithstanding  that  contin- 
gency, a  vested  estate,  subject  only  to  be  defeated  by  the 
contingency. 

The  reasoning,  by  which  so  remarkable  a  result  was  attained, 
is  more  after  the  manner  of  the  schoolmen  of  the  middle  ages, 
than  of  the  lawyers  of  modem  times.  It  will  be  better  under- 
stood by  contemplating  it  in  the  syllogistic  form,  to  which,  as 
given  in  the  opinion,  it  very  nearly  approximates. 

We  then  have,  as  the  first  proposition  of  the  argument, 

that  every  estate  is  vested  "  when  there  is  a  person  in  being, 

who  would  have  an  immediate  right  to  the  possession  of  the 

lands  upon  the  ceasing  of  the  intermediate  or  precedent 

estate." 

1  B.  S.  728,  §  18. 

The  second  proposition  is,  that  every  child  of  John  Jack- 
son had  a  right  to  the  possession  of  the  premises  in  question 
immediately  on  the  death  of  John  Jackson. 

Therefore,  every  child  of  John  Jackson  had  a  vested 
remainder. 

The  court  were  mistaken  in  assuming  that  the  statute 
referred  to  had  changed  the  common  law  rule.  The  defini- 
tion of  a  vested  remainder  there  given  is  the  common  law 
definition.     "  The  present  capacity  of  taking  efibct  in  pos- 
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Beesion,  if  the  possession  were  to  become  yacant,  universally 
distinguishes  a  vested  remainder  from  one  that  is  contin- 
gent" 

2Crai8eI>ig.246,§86. 

We  have  before  noticed  the  imperfection  of  this  definition; 
It  excludes  all  that  class  of  cases  where  the  contingency  de- 
pends upon  the  same  event  that  must  necessarily  determine 
the  estate  for  life. 

In  the  case  under  review,  it  is  impliedly  conceded  that,  if 
the  precedent  estate  had  not  been  limited  to  the  life  of  John 
Jackson,  the  children  of  John  Jackson,  during  his  life-time, 
would  have  had  only  a  contingent  remainder.  But  as  the 
precedent  estate  depended  upon  his  life,  the  court  held  the 
•result  difierent.  The  distinction  between  the  two  positions 
of  the  court,  before  shown,  all  turns  upon  that  point. 

The  fallacy  of  the  judicial  argument  is  found  in  the  imper- 
fection of  the  definition  of  a  vested  remainder,  and  the  con- 
sequent imperfection  of  the  major  proposition  of  the  Ic^ic 
upon  which  the  decision  is  based. 

That  definition  carried  out  would  reverse  the  greater  por- 
tion of  the  decisions  touching'contingent  interests^  which  have 
been  made  during  the  last  three  or  four  centuries. 

A  devise  to  A.  and  B.  for  life,  remainder  in  fee  to  the  sur- 
vivor, would  vest  the  remainder  in  each  of  them,  antagonis- 
tically, by  the  same  process  of  reasoning.  So  a  devise  to  A. 
for  life,  remainder  in  fee  to  B.  if  living  on  the  death  of  A., 
and  if  not  living,  then  to  C,  would  vest  the  remainder  in  fee 
in  B.  before  the  death  of  A. ;  and  in  C.  also. 

It  is  not  easy  to  conceive  where  the  mischievous  oonse^ 
quences  of  such  a  mode  of  construction  would  end,  and  where 
it  would  stop  vesting  contingent  interests  in  all  the  parties 
concerned. 

It  might  have  changed  the  decision  of  the  court  had  the 
definition  of  a  contingent  remainder,  as  found  also  in  the 
statute,  been  taken  into  consideration. 

In  the  same  section  where  the  definition  of  a  vested  remain- 
der is  found,  it  is  declared  of  remainders,  "  they  ai*e  contin- 
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gent,  whilst  the  person  to  whom,  or  the  event  upon  which 
they  are  limited,  to  take  effect,  remains  uncertain." 

1  R.  S.  728,  §  13. 

Kow,  while  John  Jackson  lived,  it  was  uncertain  who  were 
to  he  his  heirs.  This  is  expressly  conceded  by  the  court.  It 
was,  therefore,  during  his  life-time,  uncertain  that  his  child- 
ren would  ever  be  his  heirs,  because  it  depended  upon  their 
surviving  him ;  and  their  interest  remained  contingent  until 
his  death,  and  was  contingent  when  the  deeds  of  conveyance 
were  made  by  them. 

It  might  also  have  affected  the  conclusions  of  the  court,  if 
they  had  kept  in  mind  another  common  law  definition  of 
vested  remainders.  It  is  said,  2  Cruise  Dig.  239,  §  8,  that 
"vested  remainders,  or  remainders  executed,  are  those  by 
which  a  present  interest  passes  to  the  party,  though  to  be 
enjoyed  in  future,  and  by  which  the  estate  is  invariably  fixed 
to  remain  to  a  determinate  person  aflef  the  particular  estate 
is  spent." 

The  court  are  constrained  to  hold  that,  in  the  case  under 
review,  the  remainder  was  not  fixed  to  remain  in  the  child- 
ren of  John  Jackson,  before  his  death.  The  contingency 
remained  until  his  death,  and  the  children  who  died  before 
he  did  took  no  estate.  How,  then,  can  it  be  said  the  estate 
was  vested  before  his  decease  2 

In  any  view  that  can  be  taken  of  the  distinction  attempted 
by  the  court,  founded  upon  the  fact  that  the  precedent  estate 
was  limited  to  the  life  of  John  Jackson,  it  seems  to  be  absurd, 
because  it  has  nothing  substantial  to  rest  upon.  It  was  none 
the  lesd  uncertain  who  would  be  the  heirs  of  John  Jackson, 
because  the  precedent  estate  depended  upon  his  life.  The 
contingency  was  not  at  all  affected  by  that  fact ;  and  it  does 
not  help  the  absurdity  to  say  that  the  estate  was  to  be  divested 
in  case  the  children  did  not  survive  the  father.  That  is  a 
mere  artifice,  that  might  be  resorted  to  in  any  conceivable 
case,  to  change  a  contingent  interest  to  a  vested  right,  with 
as  much  propriety  as  in  this  case. 

28 


218  TITLB  TO  LANDS  BY  DESCENT. 

2.  The  laws  of  real  property  permit  of  conditions  subse- 
quent, that  can  be  invoked  to  terminate  an  estate  only  when 
such  conditions  are  inserted  in  the  grant  or  lease  which  created 
the  estate,  at  the  time  the  grant  or  lease  was  made,  and  when 
those  conditions  are  to  operate  ih  favor  of  the  griantor  or  lessor, 
or  his  heirs  or  grantees,  or  devisees  of  the  reversion.  No  ten-  ^. 
ant  can,  by  will  or  otherwise,  impose  conditions  on  the  estate, 
to  change  its  tenure  or  subject  it  to  forfeiture.  Such  was  the 
rule  of  the  common  law. 

In  this  country,  where  all  estates  in  fee  are  allodial,  no  con 
ditions  subsequent,  that  may  be  made  to  operate  to  determine 
the  estate,  can  be  imposed  by  any  one. 

We  have  treated  of  this  subject  at  length  in  another  work, 
and  there  is  no  need  of  repetition  here. 

See  Bingham  on  Keal  Estate,  title  '^  Termination  of  estates 
by  conditions  of  re-entry  or  forfeiture,"  270  et  sequitur. 

All  the  authorities  which  hold  that  a  devise  over  is  repug- 
nant, after  a  devise  which  vests  the  estate  in  the  first  taker, 
are  authorities  against  the  theory  of  vesting,  to  be  divested 
by  the  happening  of  any  contingency,  or  the  failure  to  fulfill 
any  prescribed  condition. 

The  cases  wherein  the  contingency  or  condition  has  been 
spoken  of  as  a  condition  subsequent,  and  not  a  condition 
precedent,  are  cases,  for  the  most  part,  where  no  estate  has 
been  held  to  be  divested,  and  where  there  seems  to  have  been 
no  discussion  upon  the  point  whether  the  contingency  or  con- 
dition could  attach  and  operate  as  a  condition  subsequent. 
In  the  cases  that  have  elicited  discussion  upon  that  point,  the 
question  has  been  whether  the  condition  or  contingency  was 
precedent  to  the  vesting  of  the  estate,  and  necessary  to  hap- 
pen or  be  fulfilled  before  it  could  vest.  It  was  not  pretended 
that  the  estate  might  vest  and  be  divested  thereafter. 

There  are  cases,  in  addition  to  those  already  noticed,  wherein 
the  contingencies  have  been  spoken  of  as  conditions  subse- 
quent, without  much,  if  any  consideration,  upon  that  point.  An 
example  or  two,  in  addition  to  the  cases  before  considered,  will 
show  the  character  of  the  dicta,  which  appear  in  the  reports. 
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In  Montgomery  v.  Petrikiny  29  Penn.  St.  R.  118,  the  tes- 
tator had  devised  one-third  of  a  tract  of  land  in  fee  to  his  son 
Robert,  another  third  in  fee  to  his  Bon  James,  and  the  remain- 
ing third  to  his  son  William,  and  had  provided  that  at  the 
death  of  the  said  William  his  share  should  be  equally  divided 
between  Robert  and  James,  with  a  provision  that  if  William 
should  recover  from  the  malady  under  which  he  then  labored, 
tlien  he  was  to  hold  all  the  property  devised  to  him  for  his 
own  benefit  and  disposal." 

William  was  insane  at  the  death  of  his  father,  and  died  so, 
having  never  recovered  from  the  malady.  During  his  life- 
time his  brothers  divided  the  lands  between  themselves,  and 
each  entered  upon  his  part.  James  died  leaving  one  child, 
which  died  soon  afterwards.  The  surviving  brothers  and  sis- 
ter brought  ejectment  to  recover  their  portion  of  'the  whole 
land,  as  the  heirs  at  law  of  the  deceased  child  of  James. 

The  court  held  that  the  devise  over  to  Robert  and  James, 
after  the  death  of  William,  constituted  a  vested  remainder ; 
that  the  estate  to  arise  in  the  event  that  Willi&ra  became 
sane,  was  only  a  conditional  limitation  on  the  fee,  and  that 
the  partition  between  James  and  Robert  was  valid. 

The  court  said :  "  The  fee  is  vested,  subject  to  be  defeated, 
if  ever  the  event  contemplated  should  happen." 

This  was  the  ordinary  case  of  a  devise  to  William,  with  an 
executory  devise  over  to  his  brothers,  in  case  William  should 
die  without  recovering  from  his  insanity.  The  fee  was  in 
abeyance  as  to  William's  share,  until  his  death,  for  he  never 
became  sane. 

This  case  is  peculiar  in  this  respect.  In  other  cases  it  has 
been  said  the  estate  was  vested  in  the  first  taker,  and  divested 
only  to  go  to  the  second  devisee.  Here,  it  is  the  devise  over 
that  is  said  to  be  vested,  which  was  subject  to  be  divested 
in  favor  of  the  first  taker,  upon  the  happening  of  the  contin- 
gency. Now,  if  the  devise  had  been  to  Robert  and  James 
first,  and  then  over  to  William  in  case  he  became  sane,  the 
construction  of  the  court  would  appear  more  plausible.  As 
it  is,  it  is  absurd  to  attribute  to  the  testatator  the  intention  to 
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▼est  the  estate  in  the  deviseeB  over  daring  the  life-time  of  the 
first  taker.   It  is  a  plain  disregard  of  the  language  of  the  will. 

Boome  v.  PhiUipSy  24  N.  T.  463,  before  cited,  is  a  case 
where  a  child  was  said  to  take  a  vested  remainder  to  be 
divested  only  on  his  dying  nnder  the  age  of  twenty-one. 
That  point,  however,  elicited  no  discnssion. 

This  belongs  to  that  class  of  cases  where  the  question  was 
one  which  related  to  the  possession  or  enjoyment  of  the 
property  before  the  contingency  could  happen,  if  it  be  held 
there  was  a  contingency. 

The  question  whether  children  took  vested  remainders  or 
not,  arose  in  Blanchcytd  v.  Blanchard^  1  Allen  (Mass.)  223. 
The  testator  in  that  case  devised,  1st,  to  his  wife  all  the 
income  of  both  his  real  and  personal  property  during  her 
natural  life;  2d,  to  his  five  children,  as  follows:  ''All  the 
property,  both  real  and  personal,  that  may  be  left  at  the 
death  of  my  wife,  to  be  divided  equally  between  the  last  five 
named  children ;  and  provided,  furthermore,  that  if  any  of 
the  last  five  children  die  before  my  wife,  then  the  property 
to  be  equally  divided  between  the  survivors." 

It  was  held  that  the  children  named  took  a  vested  remainder. 

The  court  placed  their  decision  upon  the  authority  of  Doe 
V.  Moore^  14  East,  601 ;  Smiths  v.  WHIogTc,  9  Ves.  238 ;  Doe 
V.  NoweUy  1  M.  &  S.  327,  and  Ray  v.  Endin^  2  Mass.  654. 

The  last  clause  of  the  will  was  regarded  as  the  only  pro- 
vision which  could  make  the  devise  contingent.  It  is  said : 
''  There  is  no  doubt,  that  if  the  effect  of  this  clause  is  to  limit 
the  remainder  to  such  of  the  children  named  as  should  sur- 
vive their  mother,  then  it  is  a  contingent  remainder." 

They  sought  to  avert  that  result  by  r^arding  it  '^  as  a 
devise  in  fee  to  the  five  children,  subject  to  be  divested  upon 
a  condition  subsequent,  with  a  limitation  over  on  the  happen- 
ing of  that  condition ;  that  the  limitation  over  would  have 
taken  effect,  if  at  all,  only  as  an  executory  devise ;  and  as  the 
contingency  never  happened  the  fee  became  absolute." 

The  court,  in  this  case,  were  evidently  influenced  by  the 
practical  results.     As  all  the  chUdreu  survived  the  wife, 
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tbere  was  no  apparent  call  for  any  decision  npon  the  pro- 
vision, which  was  said  to  be  an  execntory  devise  in  favor  of 
the  survivors. 

It  is  a  contradiction  in  terms  to  say  that  an  estate  can  be 
vested  in  one  person  to  pass  by  divesture  to  another.  The 
word  'i>e6tj  as  applied  to  estates,  means  a  Juced  right  of  either 
present  or  future  enjoyment.  All  the  authorities  concur  in 
holding  that  an  estate  is  vested  when  there  is  a  present  fixed 
right  of  future  enjoyment. 

The  termination  of  estates  for  condition  broken,  in  favor 
of  the  lessor  or  reversioner,  depends  upon  rules  and  principles 
which  have  no  application  to  contingent  remainders,  or  to 
contingent  interests  of  any  kind. 


SECTION  VI. 

OAJT  A  OONTDCGENT  BEUAINDEB  OOKSTITUTE  THE  PABTT  TO  THAT 
INTEBS8T  THE  STOCK  OF  DESCENT  UNTIL  THE  BEBIAINDEB  HAS 
BECOME  VESTED  BT  THE  HAPPENIKO  OP  THE  OONTTNGENOTl 
OASES  InD  ATTTHOBrnES  T7P0K  THAT  QUESTION  EXAMINED  AND 
OONSIDEBED. 

1.  This  question,  put  in  the  above  form,  will  be  answered 
in  the  negative  by  those  who  have  any  considerable  knowledge 
of  the  subject.  The  idea  that  one  can  become  the  stock  of 
descent,  that  is,  the  source  through  which  others  are  to  derive 
title  to  an  estate  of  inheritance,  who  never  had  any  title 
himself,  is  an  absurdity.  The  party  who  has  only  a  contin- 
gent interest  is  not  the  tenant  of  the  estate,  becanse  he  is  not 
the  party  of  the  second  part  to  the  grant  or  lease  which  created 
the  estate.  He  has  only  a  possibility  that,  upon  the  happen- 
ing of  the  prescribed  contingency,  he  may  become  the  tenant. 
He  has  no  estate,  but  only  the  chance  of  having  one.  It  is 
idle-to  contend  that  a  person  thus  situated  can  be  the  source 
through  which  the  estate  of  inheritance  can  pass  to  his  heirs. 

The  absurdity  of  the  doctrine  that  a  contingent  remainder 
is  descendible,  is  not  abated  in  degree  or  character,  by  look- 
ing at  it  under  the  light  of  the  authorities ;  for,  no  doubt, 
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whoever  has  the  estate  so  that  it  may  pass  from  him  to  his 
heirs,  upon  his  death  intestate,  has  it  so  eompletely  that  he 
may  alien  it  at  pleasure.  "Where  an  estate  is  descendible  it 
is  also  both  assignable  and  devisable.  This  last  is  a  proposi- 
tion universally  conceded. 

The  only  way  under  the  common  law,  as  we  have  before 
shown,  in  which  the  right  of  alienation  of  an  estate  of  inherit- 
ance could  be  suspended,  even  temporarily,  after  the  enact- 
ment of  the  statute  quia  emptored^  was  by  the  creation  of  a 
contingent  interest,  either  by  the  way  of  a  contingent  remain- 
der, or  an  executory  devise,  or  a  conveyance  to  uses.  Now,  if 
a  contingent  remainder  or  an  executory  devise  so  far  vests  the 
estate  in  the  party  named  to  take  contingently,  that  he  will 
become  the  stock  of  descent  of  the  estate  itself  upon  his  death 
intestate,  then  a  contingent  remainder,  whether  created  by 
devise  or  otherwise,  or  an  executory  devise,  cannot  suspend 
the  right  of  alienation  for  one  moment.  No  interest  of  that 
kind  could  then  be  void  for  remoteness.  The  common  law 
rule,  which  forbids  the  creation  of  estates  in  expectancy,  that 
shall  suspend  the  power  of  alienation  for  more  than  a  life  or 
lives  in  being  and  twenty-one  years  thereafter,  and  the  statutes 
prescribing  like  rules,  varying  only  in  the  limit  of  the  period, 
where  they  vary  at  all,  are  then  purposeless  and  without  effect. 
So,  also,  the  numerous  reported  decisions  have  all  been  founded 
in  error,  if  it  be  true  that  the  party  in  interest  to  a  contingent 
remainder,  or  ^n  executory  devise,  or  other  contingent  interest 
in  an  estate  of  inheritance,  is  so  far  the  owner  of  the  estate  as 
to  be  the  stock  of  descent.  The  time,  labor,  expense  and 
learning  which  have  been  devoted  to  the  distinctions  between 
contingent  and  vested  remainders,  and  to  determine  to  which 
class  the  different  cases  litigated  belonged,*  have,  then,  all 
been  spent  in  vain ;  for,  if  a  contingent  remainder  constitutes 
the  party  in  interest,  the  stock  of  descent  in  the  estate,  there 
is  no  practical  difference  between  a  contingent  and  a  vested 
remainder,  before  the  contingency  happens. 

Bat  yet,  absurd  as  the  notion  obviously  is,  it  is  proclaimed 
in  Sewage  v.  Pike^  46  Barb.  468,  that  it  is  "  an  error  to  sup- 
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pose  that,  even  by  the  common  law,  all  contingent  remain- 
ders are  not  descendible  and  devisable." 

And  the  doctrine  was  expanded  in  that  case  so  as  to  embrace 
executory  devises,  as  well  as  contingent  remainders.  It  was 
declared  that  a  limitation  over,  whether  considered  as  a  vested 
remainder,  a  contingent  remainder,  or  an  executory  devise, 
was  equally  descendible,  it  being  an  expectant  estate. 

It  is  not  difficult  to  perceive  the  source  and  origin  of  this 
comparatively  modern  notion  that  a  contingent  remainder  is 
descendible  and  devisable. 

One  of  the  early  cases  reported,  touching  this  question,  is 
Ooodtifle  V.  Woody  "Willes,  211.  There  was  a  devise  in  that 
case  to  A.  and  his  heirs,  with  a  qualifying  provision  that  if 
A.  should  die  before  twenty-five,  without  heirs  of  his  body, 
then  to  B.  and  his  heirs.  The  devise  over  was  held  to  be  a 
good  executory  devise,  and  that,  if  B.  survived  the  devisor, 
the  property  would  go  to  B.'s  heirs,  although  B.  died  before 
the  contingency  happened ;  that  is,  before  the  death  of  A. 
under  twenty-five. 

It  is  not  necessary  to  sustain  that  decision  to  hold  the  doc- 
trine that  B.  took  a  descendible  estate.  He  having  died 
before  the  contingency  happened,  the  estate  of  inheritance  in 
the  land  did  not  vest  in  him.  He  did  not  become  the  stock 
of  descent  in  the  estate,  and  his  heirs  did  not  take  by  descent 
from  him,  but  as  purchasers  under  the  will.  It  is  an  instance 
where  the  word  heirs  was  taken  as  a  word  of  purchase,  and 
not  by  way  of  limitation. 

Supposing  in  that  case  B.  had  not  been  named  as  a  con- 
tingent devisee,  but  the  devise  over  had  been  made  to  the 
heirs  of  B.  alone,  the  result  would  not  have  been  diflerent. 
The  death  of  B.  before  the  contingency  happened,  would 
have  determined  who  the  heirs  of  B.  were,  and  they  would 
have  taken  under  the  devise,  and  not  by  descent  from  B. 

There  is  a  similar  case  in  Bamitz^s  Leasee  v.  Casey ^  7  Cranch, 
456.  There  was  in  that  case  a  devise  of  certain  lands  to  J. 
6.  Hammond  and  his  heirs,  with  a  provision  that  if  he  should 
die  under  age,  and  without  issue,  then  over  to  John  M'Con 
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nell  and  his  heirs.  Hammond  died  under  age  and  without 
issue,  but  M'Connell  had  died  before  him.  The  plaintifb 
claimed  to  recover  the  land  as  the  heirs  at  law  of  M'Connell 
under  the  executory  devise  over. 

It  is  said  by  the  court,  that  ^^it  seems  very  dear  that,  at 
common  law,  contingent  remainders  and  executory  devises 
are  transmissible  to  the  heirs  of  the  party  to  whom  they  are 
limited,  if  he  chances  to  die  before  the  contingency  happens. 
In  such  case,  however,  it  does  not  vest  absolutely  in  the  first 
heir,  so  as  upon  his  death  to  carry  it  to  his  heirs  at  law,  who 
is  not  heir  at  law  of  the  first  devisee,  but  it  devolves  from 
heir  to  heir,  and  vests  absolutely  in  him  only  who  can  make 
himself  heir  to  the  first  devisee  at  the  time  when  the  contin- 
gency happens  and  the  executory  devise  falls  into  possession." 

The  term  "  first  devisee,"  there  used,  must  have  been  in- 
tended to  apply  to  the  devise  over,  and  to  mean  that  on  the 
death  of  M'Connell,  before  the  happening  of  the  contingency, 
so  that  the  estate  could  vest  in  him,  his  heirs  at  law  should 
be  entitled  to  take  as  the  second  devisees  over.  The  expla- 
nation given  by  the  court  makes  it  clear  that  they  did  not 
treat  the  plaintiff  as  entitled  to  take  by  descent  from  M'Con- 
nell. The  word  hairs  of  M'Connell  was  evidently  construed 
to  indicate  who  was  to  take  as  devisee  over  in  case  M'Con- 
nell died  before  the  contingency  happened. 

Smith  V.  Pendeli^  19  Conn.  107,  is  of  that  class.  The  tes- 
tator in  that  case  devised  all  his  lands  to  his  granddaughter, 
with  a  provision,  as  follows :  '^  But  if  the  said  Elizabeth  (the 
granddaughter)  should  die,  leaving  no  natural  heirs,  my  will 
is  that  the  same  shall  go  to  my  said  daughter-in-law,  Hannah 
Smith,"  the  mother  of  the  granddaughter. 

Elizabeth  entered  into  possession  of  the  premises,  and  died 
without  ever  having  had  a  child.  But  while  she  was  in  pos- 
session the  said  Hannah  Smith  executed  and  delivered  to  her 
a  quitclaim  deed  of  all  right,  title,  interest,  claim  and  demand 
whatever,  which  she  had  by  or  under  the  said  will.  After 
the  death  of  Elizabeth  this  action  was  brought  by  Hannah 
Smith  to  recover  possession  of  the  premises,  claiming  title 
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nnder  the  said  will.  The  question  was  whether  the  quit- 
claim of  Hannah  to  Elizabeth  was  valid  and  effective. 

It  was  contended  on  the  part  of  the  plaintiff,  that  when 
the  deed  was  executed  Elizabeth  was  alive,  and  Hannah  had 
no  interest  in  the  land,  but  only  a  naked  possibility,  which 
could  not  be  affected  or  conveyed;  and  that  the  interest 
which  passed  on  the  death  of  Elizabeth,  without  children, 
was  one  which  did  not  exist  in  Hannah  when  she  executed 
the  deed,  and  was  not,  therefore,  extinguished  by  the  deed. 
The  court  decided  that  the  deed  operated  to  release  Hannah^s 
rights  to  Elizabeth. 

It  requires  no  argument  to  show  that  Hannah,  at  the  time 
of  executing  the  quitclaim  deed,  had  no  estate  in  the  premises. 
In  other  words,  there  was  in  her  no  vested  remainder.  While 
Elizabeth  was  alive  it  was  uncertain  whether  her  mother 
would  ever  be  entitled  to  the  estate,  because  Elizabeth  might 
die  leaving  natural  heirs.  This  was  so  understood  and  con- 
ceded by  the  court.  It  was  said :  "  We  do  not  think  Han- 
nah Smith  had  any  such  vested  or  present  interest  in  this 
estate  as  could  by  her  deed  be  conveyed  to  a  stranger ;  but 
we  believe  she  had,  under  the  will  of  David  Smith,  a  contin- 
gent remainder.  We  cannot,  in  this  respect,  distinguish  this 
case  from  the  case  of  Hudson  v.  Wadsworth^  8  Conn.  348." 

The  court  then  intimated  upon  what  ground  the  decision 
might  be  made  to  turn,  as  follows : 

^'  It  is  true,  if  Hannah  Smith,  when  she  executed  her  deed 
of  release,  had  nothing  more  than  a  possibility  of  interest, 
such  deed  was  inoperative  to  extinguish  her  future  rights 
even  after  such  a  possibility  had  ripened  into  certainty ;  and 
though  the  releasee  was  in  possession  under  a  title,  because  a 
mere  possibility,  unaccompanied  with  some  present  interest, 
can  neither  be  granted,  devised  or  released,  although  it  may 
be  reached  by  force  of  an  estoppel  in  a  deed  with  covenants." 

It  was  not  necessary  for  the  court  to  have  gone  any  further 
in  order  to  sustain  the  decision  than  the  doctrine  of  release 
or  of  estoppel.  The  deed  did  not  purport  merely  to  release 
the  then  present  right  of  Hannah  Smith.     It  was  more  than 
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a  quitclaim  deed.  By  its  very  terms  it  released  not  only  all 
present  rights  she  then  had,  but  all  her  rights,  whether  present 
or  future,  vested  or  contingent,  "under  the  will  of  David 
Smith,  or  in  any  other  way."  Language  could  not  have 
made  the  release  more  specific,  or  more  comprehensive,  than 
it  was.  Hannah  Smith  was,  therefore,  estopped  by  her  con- 
tract to  claim  further  under  the  will,  as  effectually  as  though 
she  had  executed  a  deed  with  covenants  of  warranty.  The 
principle  of  estoppel  referred  to  by  the  court  was  applicable 
to  the  release,  and  it  was  not  necessary  to  seek  further  grounds 
in  the  doctrine  of  remainders  upon  which  to  base  the  decision. 
And  had  the  court,  in  giving  reasons  for  the  decision,  gone 
no  further,  there  would  have  been  nothing  in  the  case  calcu- 
lated to  mislead  in  regard  to  the  established  distinction 
between  a  vested  and  a  contingent  remainder.  But  they 
undertook  another  course  of  argument.  It  is  said  in  the 
opinion :  "  The  right  of  Hannah  Smith,  therefore,  was  more 
than  a  naked  possibility  like  that  of  an  heir  apparent ;  it  was 
an  interest  in  the  estate,  though  a  contingent  one.  Such  an 
interest  is  descendible,  and  if  not  devisable  at  common  law, 
it  was  made  so  by  the  English  statute  of  wills." 

Now  it  was  possible  that  Elizabeth  might  die  leaving 
natural  heirs ;  and  Hannah,  when  she  executed  the  releiise, 
had  no  right  to  or  in  the  premises,  except  what  depended 
upon  that  possibility.  How  could  it  be  truly  said,  then,  that 
she  had  more  than  a  possibility  of  interest.  Had  the  devise 
been  to  Elizabeth  during  her  life,  remainder  in  fee  to  Han- 
nah, then  there  would  have  been  no  doubt  that  Hannah  had 
a  vested  remainder,  not  only  descendible,  but  devisable  and 
assignable.  Did  the  provision  in  favor  of  the  natural  heirs 
of  Elizabeth  have  no  effect  in  that  respect  upon  the  rights 
of  Hannah  i  If  not,  then  there  is  no  substantial  difference 
between  a  vested  and  a  contingent  remainder.  Such  a  result 
would  seem  to  be  suflicient  to  satisfy  any  one,  who  has 
knowledge  of  the  laws  of  real  property,  that  the  contingent 
remainderman  is  not  so  far  a  party  to  the  estate  of  inheritance 
as  to  constitute  him  the  stock  of  descent,  in  case  of  death 
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before  the  happening  of  the  contingency,  which  is  to  vest 
the  estate  in  him. 

The  case  of  Pdletreau  v.  Jackson^  11  "Wend.  110,  is  an 
authority  that  the  interest  of  an  executory  devisee  cannot  be 
released  before  the  contingency  happens  and  the  interest 
becomes  vested. 

That  case  involved  the  rights  of  devisees  under  the  will  of 
Medcef  Eden,  senior,  which  will  was  also  the  subject  of  con- 
struction in  Anderson  v.  Jackson^  before  cited.  There  was  a 
devise  to  two  sons,  with  a  provision  that  if  either  should  die 
without  lawful  issue,  his  share  should  go  to  the  survivor. 
Before  the  contingency  happened,  upon  which  the  executory 
devise  over  depended,  the  two  sons  executed  a  release  to  a 
third  person,  of  all  their  right,  title  and  interest,  of,  in  and  to 
the  said  lot  of  ground.  Joseph,  one  of  the  two  sons,  died 
without  issue,  after  this  release  was  executed,  leaving  him 
surviving,  Medcef  Eden,  junior.  The  question  was  whether 
Medcef  Eden,  junior,  had  released  his  rights  so  as  to  be 
estopped  or  barred  from  claiming  the  estate  under  the  devise 
over. 

It  was  held  "that  Medcef  Eden,  jr.,  at  the  time  of  the 
assignment,  having  a  mere  naked  possibility  of  interest  in 
the  premises,  and  not  a  right  in  essCj  such  possibility  was  not 
the  subject  of  release,  and  that  the  release  being  without 
warranty,  Medcef  Eden,  jr.,  and  those  claiming  under  him, 
are  not  estopped  from  setting  up  the  title  which  devolved 
upon  Medcef  Eden,  jr.,  on  the  happening  of  the  death  of 
Joseph  Eden." 

There  was  a  similar  decision  in  Jackson  v.  Waldronj  13 
Wend.  178,  arising  out  of  the  same  will,  and  the  same  or  a 
like  transaction. 

A  release  by  one  who  had  no  interest  at  the  time,  was  held 
not  to  affect  an  after-acquired  right,  in  JcLckson  v.  Bradfi/rd^ 
4  Wend.  619. 

The  action  was  ejectment.  The  plaintiff  claimed  title  by  a 
sale  and  purchase  under  execution  upon  a  judgment  against* 
William  M.  Price,  rendered  in  1818.    The  judgment  was 
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revived  in  1825.  The  father  of  William  M.  Price  was  the 
owner  of  the  premises,  and  died  seised  in  1821 ;  when  the 
son,  William  M.  Price,  succeeded  to  the  title  by  descent 
from  his  father. 

The  defendant  relied  upon  a  deed  of  conveyance  from 
William  M.  Price,  made  in  1820,  before  the  death  of  his 
father.  The  deed  purported  to  sell,  convey  and  quitclaim, 
not  only  all  the  right  and  title  to  the  premises  of  the  said 
William  M.  Price,  which  he  then  had,  but  all  that  might 
accrue  to  him  on  the  death  of  his  father.  Expectant  interests 
were,  therefore,  expressly  embraced  in  the  deed. 

The  court  gave  judgment  for  the  plaintiflf. 

It  was  said  by  Marcy,  J. :  "  When  these  deeds  were  executed, 
Price  had  no  title  or  claim  to  the  premises,  and  could,  there- 
fore, convey  no  right  to  them.  Qui  nan  hahety  Ule  non  daU 
A  grant  by  a  person  who  has  no  estate,  as  an  heir  in  the  life- 
time of  his  ancestor,  will  not  pass  any  estate." 

The  court,  then,  distinguish  the  cases  where  there  is  a  war- 
ranty of  the  title,  upon  which  the  maker  of  the  deed  might  be 
held  liable  to  an  action,  should  the  grantee  be  deprived  of 
the  land  on  the  ground  of  want  of  title  in  the  grantor. 

It  is  said :  "  Where  the  deed  is  by  warranty,  the  warranty 
will  rebut  and  bar  the  grantor  and  his  heirs  of  a  future  right. 
This  is  not  because  a  title  ever  passes  by  suck  a  grant,  but 
the  principle  of  avoiding  circuity  of  action  interposes  and 
stops  the  grantor  from  impeaching  a  title,  to  the  soundness 
of  which  he  must  answer  on  his  warranty." 

This  is  an  old  rule. 

Go.  Litt.  2ft5a.    . 

It  has  also  been  held  that  a  man  may  release  a  claim, 
although  he  could  not  assign  or  transfer  it.  This  doctrine 
was  proclaimed  in  Archer  v.  BroJcenham^  11  Mod.  148,  as 
follows :  "  But  there  is  no  case  in  all  the  law  that,  by  any 
legal  conveyance  at  common  law,  a  man  could  convey  lands 
that  he  had  no  right  to,  nor  was  in  possession  thereof,  at  the 
time  of  such  convevance. 
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"  Yet  tlie  law  has  allowed  releases  of  rights,  which  are  in » 
the  nature  only  of  possibilities,  that  a  man  may  release  to 
him  that  has  the  possession  a  possible  right  only,  thoagh  it 
does  not  allow  him  to  transfer  or  convey  away  to  a  stranger 
sach  a  right ;  and  that  is  the  reason  the  law  allows  a  man  to 
release  an  executory  interest  in  a  term  which  he  has  Revised 
to  him,  and  is  in  the  nature  only  of  a  possibility ;  but  yet,  he 
cannot  assign  it  away  to  a  third  person,  though  he  may,  as  I 
said  before,  release  this  right  to  the  possessor  of  the  land  by 
way  of  extinguishment.  So  that  the  rule  of  construction  of 
conveyances  at  common  law  will  be  the  true  rule  to  expound 
this  statute." 

So  in  Comstock  v.  Smithy  13  Pick.  116,  where  the  grantors 
by  deed  conveyed  all  their  right,  title  and  demand  in  the 
premises,  with  a  covenant  of  warranty  "  against  all  persons 
claiming  by,  from  or  under  them,  and  not  otherwise,"  it  was 
held  to  pass  only  such  rights  as  the  grantors  then  had,  and 
not  to  affect  any  future  estate  that  might  come  to  them ; 
and  that  the  covenant  of  warranty,  as  it  existed  in  that  deed, 
did  not  estop  them  from  setting  up  Any  title  that  they  might 
thereafter  acquire. 

It  was  safd  by  the  court :  '*  By  such  a  grant,  with  a  general 
warranty,  nothing  passes,  nor,  indeed,  can  possibly  pass, 
excepting  the  title,  which  the  grantor  has  at  the  time  of  the 
grant;  but  he  is  estopped  to  set  up  a  title  subsequently 
obtained  by  him,  because  if  he  should  recover  against  his 
grantee,  the  grantee  in  his  turn  would  be  entitled  to  an 
action  against  the  grantor  to  recover  the  value  of  the  land." 

The  covenant  of  warranty,  in  order  to  work  an  estoppel 
against  the  covenantor,  in  such  case,  must  be  such  that,  set- 
ting up  and  sustaining  an  after-acquired  title,  would  result 
in  a  breach  of  the  covenant,  so  as  to  make  the  covenantor 
liable  to  an  action. 

It  seems  to  have  been  sometimes  claimed  that  the  common 
law  had  been  so  changed  by  statute  in  New  York,  that  con- 
tingent interests  were  descendible,  devisable  and  alienable, 
equally  with  vested.     It  is  true,  there  is  a  provision  of  the 
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Btatnte  declaring  that  '^expectant  estates  are  descendible, 
devisable  and  alienable,  in  the  same  manner  as  estates  in 
possession." 

1  R.  S.  726,  §  36. 

There  is,  however,  nothing  in  that  provision  to  require  a 
eonstruction  to  embrace  contingent  estates  and  contingent 
interests,  equally  with  vested  ;  while  section  fourteen  of  the 
same  chapter  plainly  and  expressly  declares  otherwise.  The 
language  is :  ''  Every  future  estate  shall  be  void  in  its  crea- 
tion, which  shall  suspend  the  absolute  power  of  alienation 
for  a  longer  period  than  is  prescribed  in  this  article.  Such 
power  of  alienation  is  suspended  when  there  is  no  per&on 
in  being  by  whom  an  absolute  fee  in  possession  can  be 
conveyed." 

Heading  both  sections  together,  it  is  evident  the  statute 
referred  to  does  not  change  the  common  law  rule  in  that 
respect.  It  is  only  vested  remainders  that  come  within  the 
provision,  and  are  descendible,  devisable  and  alienable,  like 
estates  in  possession. 

Moreover,  the  question  might  be  raised,  that  the  legislature 
could  not  make  a  party  the  stock  of  descent,  ^ho  was  not 
vested  with  the  estate,  and  could  not  give  the  power  to  sell 
an  estate  to  a  person  who  did  not  own  it.  The  legislature 
may  make  any  interest  a  man  has  descendible,  and  may  give 
him  power  to  alien  it.  But  the  legislature  cannot  bestow 
that  quality  upon  what  he  has  not,  nor  give  him  power  to 
alien  what  is  not  his. 

A  construction  of  the  statute  in  question,  to  embrace  con- 
tingent interests,  as  descendible,  devisable  and  assignable, 
would  lead  to  great  absurdities.  There  are  always  two  or 
more  parties  to  every  contingent  interest,  who  may,  the  one 
as  well  as  the  other,  be  said  to  have  an  estate  in  expectancy. 
The  character  of  a  contingent  interest  does  not  permit  it  to 
be  otherwise.  Whenever  one  person  is  not  certain  to  have 
the  estate,  there  is  always  some  one  else  who  has  a  chance  to 
have  it,  and  who  will  take  it  on  the  failure  of  the  other.  If 
the  one  is  embraced  within  the  statute,  the  other  must  be  J 


STOCK  OF  DESCENT.  231 

and  then  we  have  the  estate,  descendible,  devisable  and 
assignable,  in  two,  if  not  more,  distinct  and  opposite  paities. 
There  is  no  rule  of  constraction  which  requires  so  absurd  an 
intention  to  be  attributed  to  the  statute  in  question. 

2.  But  while  there  seems  to  be  no  good  ground  for  assert- 
ing that  he  who  has  only  a  contingent  remainder,  or  a  con- 
tingent interest,  in  an  estate  of  inheritance,  can  be  treated  as 
the  stock  of  descent,  or  as  so  far  the  owner  of  the  estate 
itself,  as  to  enable  him  to  alien  it  by  will  or  otherwise,  the 
rule  may  be  otherwise,  in  some  respects,  in  regard  to  the 
contingent  interest  itself.  The  contingent  interest  itself 
may,  in  some  cases,  be  the  subject  of  sale  or  release.  The 
authorities  have  made  a  discrimination,  in  that  respect,  be- 
tween the  estate  of  inheritance  itself  and  the  contingent 
right,  the  chance,  the  expectation  of  having  it,  dependent 
upon  some  contingency  which  is  not  certain  to  happen.  It 
is  only  the  latter  interest  that  can  be  sold  or  released  by  the 
party  who  holds  it ;  and  in  no  case  has  it  been  held  that  the 
party  who  only  has  such  a  contingent  interest  can  sell  the 
estate  itself  and  convey  it.  He  may  sell  or  convey  what  he 
has,  but  he  cannot  sell  and  assign  what  he  has  not.  Neither 
legislatures  nor  courts  can  bestow  upon  him  the  right  to  sell 
and  transfer  what  is  not  his.  Otherwise,  the  person  who  did 
own,  might  be  deprived  of  his  property  without  due  process 
of  law. 

TtvU  v.  Edstman^  8  Met.  (Mass.)  121,  is  a  case  in  point,  to 
illustrate  the  distinction  between  releasing  the  contingent 
interest  and  the  estate  itself. 

It  was  held  in  that  case  that  ^^  a  release  by  an  heir  appa- 
rent of  his  estate  in  expectancy,  with  a  covenant,  that  neither 
he  nor  those  claiming  under  him,  will  ever  claim  any  right 
in  the  same,  is,  if  made  fairly  and  with  the  consent  of  the 
ancestor,  a  bar  to  the  releasor's  claim  thereto,  by  descent  or 
devise,  after  his  ancestor's  death." 

The  distinction  between  the  estate  itself  and  the  chance, 
or  expectation  of  some  time  having  it,  is  very  clearly  stated 
in  2  Story's  Eq.  Jur.  §  1040,  b.,  as  follows : 
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"  Contingent  interests  and  expectancies  may  not  onlj^  be 
assigned  in  equity,  but  they  may  also  be  the  subject  of  a  con- 
tract— such  as  a  contract  of  sale — when  made  for  a  valuable 
consideration,  which  courts  of  equity,  after  the  event  has  hap- 
pened, will  enforce.  But  until  the  event  has  happened,  the 
party  contracting  to  buy  has  nothing  but  the  contingency, 
which  is  a  very  different  thing  from  the  right  immediately  to 
recover  and  enjoy  the  property.  He  has  not,  strictly  speak- 
ing, a  jvs  dd  revhj  any  more  than  a  Jus  in  re.  It  is  not  an 
interest  in  the  property,  but  a  mere  right  under  the  contract. 
Indeed,  the  same  effect  takes  place  in  such  cases,  if  there  be 
an  actual  assignment  of  a  present  interest ;  for,  in  contem- 
plation of  equity,  it  amounts  not  to  an  assignment  of  a  present 
interest,  but  only  to  a  contract  to  assign  when  the  interest 
becomes  vested.  Therefore,  a  contingent  legacy,  which  is  to 
vest  upon  some  future  event,  such  as  the  legatee's  coming  of 
age,  may  become  the  subject  of  an  assignment,  or  a  contract 
of  sale.  So  even  the  naked  possibility  or  •expectancy  of  an 
heir  to  his  ancestor's  estate  may  become  the  subject  of  a  con- 
tract of  sale  or  settlement ;  and  in  such  case,  if  made  bona 
fide  for  a  valuable  consideration,  it  will  be  enforced  in  equity 
after  the  death  of  the  ancestor,  not,  indeed,  as  a  trust  attach- 
ing to  the  estate,  but  as  a  right  of  contract." 

But  while  the  possibility  or  chance  to  have  an  estate  may, 
nnder  certain  circumstances,  be  made  matter  of  commerce  or 
of  release,  there  is  nothing  therein  which  can  descend  to  heira, 
as  the  laws  of  inheritance  now  exist ;  for,  as  before  shown,  to 
constitute  a  hereditament,  requires  a  vested  right  in  an  estate ; 
and  to  become  the  stock  of  descent  a  person  must  be  vested 
with  that  vested  right.  The  chance,  the  mere  possibility  of 
sometime  to  inherit  an  estate,  is  not  a  hereditament.  It  may 
be  sold  or  released,  but  can  never  descend  from  the  ancestor 
to  the  heir 
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SECTION  VII. 

THE  BITLB  IN  SHELLET's  CASE ;   ITg  EFFECT. 

The  rule  in  Shelley's  case,  1  Coke  R.  219,  227,  is  thus 
stated : 

"  When  the  ancestor  takes  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited,  either  mediately 
or  immediately  to  his  heirs,  either  in  fee  or  in  tail,  the  heirs  are 
words  of  limitation  of  the  estate,  and  not  words  of  purchase." 

The  rule  is  stated  in  Talltnan  v.  Wood,  26  "Wend.  18,  as 
follows : 

"  Where  land  is  given  by  deed,  or  will,  to  a  person  for  life, 
and  after  his  decease,  remainder  to  his  heirs,  the  word  heirs 
is  to  be  construed  as  a  word  of  limitation  merely,  and  vests 
the  fee  of  the  estate  in  the  first  taker." 

A  more  direct  expression  of  the  rule  is,  that  a  conveyance 
by  deed  or  devise  to  a  person  for  life,  and  remainder  to  his 
heirs,  is,  in  legal  effect,  the  same  as  though  the  conveyance 
was  to  him  and  his  heirs. 

The  reason  of  the  rule  was,  that  the  superadded  words  did 
not  vary  the  course  of  descent.  It  was  conceded  that  "  super- 
added words  of  limitation,  varying  the  course  of  descent, 
operate  as  words  of  purchase." 

By  the  rule  in  Shelley's  case,  the  word  "  heirs "  was  con- 
strued to  indicate  the  quantity  of  the  estate  conveyed  to  the 
person  named  to  take  for  life,  signifying  that  he  took  an 
estate  in  fee  in  contradiction  of  the  express  langiiage  of  the 
devise  that  he  was  to  take  for  life  only. 

The  avowed  policy  of  the  rule  was  to  avoid  the  suspension 
of  the  right  of  alienation,  which  a  literal  construction  of  the 
words  used  effected.  Where  there  is  a  gift  of  land  to  one  for 
life,  and  then  to  his  heirs,  the  fee  is  in  abeyance  during  the 
life  of  the  first  taker.  The  remainder  in  fee  is  contingent, 
awaiting  his  death,  when  it  vests  as  soon  as  his  heirs  are  de- 
termined. The  rule  in  Shelley's  case  avoided  that  result  by 
making  the  first  taker  the  owner  in  fee,  and  ignoring  the 
word  heirs,  except  that  it  was  construed  to  indicate  that  he 
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who  was  named  to  take  for  life  really  was  to  take  a  fee.  The 
courts  did  not  then,  as  in  Sheridan  v.  Hovse^  attempt  to 
avoid  the  perpetuity,  by  calling  the  estate  vested,  subject 
only  to  be  divested,  on  the  happening  of  the  contingency. 
That  kind  of  artificial  construction  might  have  rendered  the 
rule  in  Shelley's  case  unnecessary,  and  would  have  been  more 
eflfective,  for  it  would  have  cured  all  contingencies.  When, 
however,  the  limitation  over  is  to  the  heirs  of  any  other  per- 
son than  the  first  taker,  or  when  there  is  any  other  provision 
superadded  which  makes  the  disposition  different  from  the 
established  course  of  descent,  the  rule  in  Shelley's  case  does 
not  apply,  even  at  common  law. 

TaUman  v.  Woody  before  cited,  is  an  example  of  that 
class. 

There  was  in  that  case  a  devise  in  trust  to  the  executors 
for  the  use  of  children,  with  directions  to  divide  the  estate 
among  the  children  then  alive,  equally ;  and  if  dead,  among 
their  lawful  issue,  and  to  convey  the  same  by  deeds  ;  and  in 
each  deed  it  was  provided  that  a  clause  should  be  inserted, 
limiting  such  grant  or  interest  to  the  gi^antee  for  life,  with 
remainder  over  to  the  right  heirs  of  such  grantee,  their  heirs 
and  assigns  forever. 

The  will  in  that  case  took  effect  by  the  death  of  the  testa- 
tor, previous  to  the  abrogation  of  the  rule  in  Shelley's  case 
by  the  Revised  Statutes  of  New  York  in  1830.  But  the 
court  held  that  the  rule  in  Shelley's  case  did  not  apply,  be- 
cause an  executory  trust  was  created,  and,  consequently,  a 
court  of  chancery,  within  the  exception  to  the  rule  in  Shel- 
ley's case,  might  effectuate  the  manifest  intent  of  the  testator, 
that  the  children  of  the  testator  should  take  only  a  life  inte- 
rest in  the  estate  devised,  and  that  the  remainder  should  go 
to  the  heirs  of  the  children. 

The  origin  of  the  rule  in  Shelley's  case  is  given  in  Doe  v. 
Laming^  2  Burr.  1106,  by  Lol-d  Mansfield,  as  follows: 

"This  maxim  was  originally  introduced  in  favor  of  the 
lord,  to  prevent  being  deprived  of  the  fruits  of  the  tenure, 
and  likewise  for  the  sake  of  specialty  creditors. 
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"  The  ancestor,  had  the  limitation  been  construed  a  con- 
tingent remainder,  miglit  have  destroyed  it  for  his  own 
benefit.  If  he  did  not  destroy  it  the  lord  would  have  lost 
the  fruits  of  his  tenure,  and  the  specialty  creditors  their 
debts.  Therefore,  the  law  said :  *  Be  the  intention  as  it  may, 
where  an  estate  is  given  to  the  ancestor  and  his  heirs,  the  fee 
shall  vest  in  him.' " 

Yet,  at  common  law,  that  rule  was  held  to  be  subject  to 
the  intention  of  the  donor  or  testator.  In  a  case  cited  by 
Lord  Mansfield,  in  Doe  v.  Laming  {King  v.  MeUing^  1  Vent, 
231),  the  testator  devised  ^^  to  his  eldest  son  for  life,  et  noti 
cMter^  and  after  his  decease  to  the  sons  of  his  body."  The 
rule  in  Shelley's  case  was  held  not  to  apply,  because  of  the 
words  "tww  aliter.^^  The  son  was,  consequently,  held  to 
take  only  a  life  estate.  And  where  the  devise  was  to  J.  B. 
for  his  life  anlyj  and  after  that  to  his  issue,  J.  B.  was  held 
to  take  a  life  estate  and  not  the  fee,  by  reason  of  the  words 
"/br  life  ordyP  The  word  only  was  construed  to  Indicate 
the  testator's  intention  to  bestow  only  a  life  estate  in  J.  B. 

It  is  evident  that  the  rule  in  Shelley's  case  was  only  a  rule 
of  construction,  based  upon  the  assumed  intention  of  the 
donor  or  devisor.  A  devise  to  A.  and  his  heirs  was  con- 
strued then,  as  now,  to  give  the  fee  to  A.  The  word  heivB 
served  only  to  indicate  the  intention  to  give  the  fee,  instead 
of  an  estate  for  life,  or  at  will,  as  the  devise  would  have  been 
construed  at  common  law,  without  the  word  heivB,  The  rule 
in  Shelley's  case  construed  a  devise  to  A.  for  life,  and  after 
that  to  his  heirs,  to  express  the  same  intention  as  the  devise 
to  A.  and  his  heirs.  There  was  a  plausible  foundation  for 
that  rule,  to  be  found  in  the  fact  that  the  two  expressions 
were  practically  of  the  same  meaning,  at  common  law,  before 
alienation  of  an  estate  in  fee  was  permitted.  Before  that 
time,  the  practical  division  of  an  estate  in  fee  was  a  life  estate 
to  the  tenant  in  possession,  and  then  to  his  heirs.  That 
would  be  the  practical  division  now,  if  we  were  to  take  from 
the  tenant  in  possession  all  right  of  alienation,  testamentaiy 
and  otlierwise,  and  from  his  creditors  all  right  to  resort  to 
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the  land  to  secare  or  satisfy  their  debts ;  and  it  could  not 
vary  the  meaning  to  expressly  limit  the  fee  to  the  tenant  in 
possession  for  life,  and  after  that  to  his  heire,  instead  of  limit- 
ing it  to  him  and  his  heirs.  Practically,  under  sach  a  state 
of  the  law,  the  two  modes  of  expression  would  mean  the 
same  thing.  We  find,  therefore,  a  plausible  foundation  for 
the  rule  in  Shelley's  case,  in  the  very  nature  and  character 
of  an  estate  in  fee,  as  such  estates  existed  in  the  feudal  law ; 
and  the  distinction  between  the  two  modes  of  expression, 
wherever  a  distinction  has  been  attempted,  followed  as  a 
consequence  of  the  innovations,  whereby  estates  in  fee  were 
made  subjects  of  commerce,  and  liable  to  be  sold  or  taken  to 
pay  the  debt«  of  the  tenant. 

It  is  not  improbable  that  the  donation  or  devise  to  one  for 
life,  and  after  that  to  his  heirs,  may  have  been  first  resorted 
to  for  the  purpose  and  with  the  design  of  securing  the  heirs 
against  a  diversion  of  the  estate  from  them,  by  the  alienation 
thereof  by  the  tenant  in  possession,  or  by  proceedings  at  the 
suit  of  creditors ;  and  it  is  not  improbable,  as  intimated  by 
Lord  Mansfield,  in  the  case  before  cited,  that  the  courts  may 
have  been  influenced  in  adopting  the  rule  in  Shelley's  case, 
by  the  disposition  to  defeat  such  designs  of  donors  or  devisors. 
But  still  it  is  manifest  that,  in  so  doing,  they  did  not  mean  to 
depart  from  the  general  rule  that  the  intention  of  the  donor 
or  devisor  should  control,  when  clearly  indicated  by  direct 
expression  or  by  implication,  to  bestow  only  a  life  estate  upon 
the  first  taker,  with  a  contingent  remainder  over  to  his  heirs. 

It  is  true  that  some  law  writers  of  reputation  have  con- 
tended, that  the  rule  in  Shelley's  case  was  independent  of  the 
intention  of  the  donor  or  devisor,  and  was,  in  all  cases,  abso- 
lute and  imperative.  But  no  such  absolute  rule  is  sanctioned 
by  the  adjudicated  cases,  or  can  be  sustained,  consistently 
with  the  general  principle,  that  the  intention  of  the  donor  or 
testator  must  be  allowed  to  control  in  all  cases,  when  it  does 
not  conflict  with  any  established  rule  of  law. 

The  tendency,  perhaps,  is  towards  regarding  mere  rules 
of  construction,  which  are  applicable  to  particular  phraseolo-* 
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gies,  as  arbitrary  rules  to  fix  the  meaning,  independently  of 
the  intention  of  the  party  using  them,  as  manifest  from  other 
words  used  in  the  same  instrument.  It  may,  however,  be 
trusted  as  a  safe  rule  to  follow,  in  all  cases  of  construction  of 
contracts,  conveyances  or  wills,  that  the  intention  of  the  par- 
ties manifested  by  the  reading  of  the  whole  instrument 
together  in  the  light  of  attending  circumstances,  must  con- 
trol the  meaning;  and  this  general  rule  applies  to  the  rule 
in  Shelley's  case. 

It  may  be  said,  in  conclusion,  of  this  subject,  that  where 
the  rule  of  construction  of  Shelley's  case  has  been  changed, 
as  in  New  York,  and  many  other  of  the  States,  a  convey- 
ance, whether  by  deed  or  will,  to  one  for  life,  and  after  his 
decease  to  his  heirs,  produces  the  effect  which  the  language 
plainly  indicates.  The  first  taker  takes  a  life  estate  only,  and 
the  remainder  is  contingent,  awaiting  the  death  of  the  first 
taker,  when  it  immediately  vests  in  his  heirs ;  and  where  the 
rule  of  Shelley's  case  prevails,  the  first  taker  takes  the  fee 
absolutely,  unless  there  is  other  language  in  the  instrument, 
plainly  indicating  that  the  intention  of  the  donor  or  devisor 
was  that  he  should  have  only  a  life  estate ;  when  the  inten- 
tion must  be  carried  into  effect. 

The  rule  in  Shelley's  case  is  not  entitled  to  as  much  con- 
Bideration  in  this  country  as  in  England,  because  it  is  not  as 
important  in  its  bearings  upon' the  rights  of  the  different 
parties  connected  with  estates  in  fee.  It  makes  but  little, 
if  any  difference,  here,  whether  parties  take  the  fee  by  descent 
or  by  purchase.  There  are  no  feudal  lords  to  suffer  loss  in 
the  fruits  of  their  tenure,  here,  as  in  England,  by  reason  of 
the  estate  passing  by  purchase  instead  of  by  descent ;  and  the 
creditors  of  the  devisor  are  as  well  protected  in  the  one  event 
as  in  the  other.  The  only  inconvenience  which  can  result 
from  construing  such  gift  or  devise,  as  a  gift  to  the  first 
taker  for  life,  and  after  that  to  his  heirs,  is,  that  it  places  the 
fee  in  abeyance,  and  suspends  the  power  of  alienation  daring 
the  life-time  of  the  first  taker. 
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SECTION  L 

LIABILITY  OF  THB  HEIR  ITNDEB  THE  FEUDAL  LAW.      ITS  CHARAC- 
TER, RULES  AND  PRINCIPLES  EXAMINED. 

At  common  law  the  heir,  upon  succeeding  to  the  possession 
of  the  estate  of  which  the  ancestor  had  died  seised,  became 
personally  liable  to  perform  the  services,  pay  the  rents  and 
fulfill  all  other  obligations  imposed  upon  the  estate  by  the 
grant  or  lease  which  created  it,  to  the  same  extent  and  in 
the  same  manner  as  the  ancestor  had  been  liable  while  he 
was  the  tenant  of  such  estate.  The  chief  lord  paid  rent  to 
the  king,  under  whom  he  held  the  land  as  vassal  or  tenant. 
The  next  tenant,  in  the  order  of  gradation,  paid  rent  to  the 
chief  lord  under  whom  he  held.  The  tenant  of  the  chief 
lord,  when  he  had  leased  in  fee  to  a  third  person,  became 
the  lord  of  that  third  person,  and  was  distinguished  from  the 
chief  lord  by  the  term  mesne  lord.  His  tenant  paid  rent  to 
him ;  and  so  on,  to  the  end  of  the  several  leases  in  fee,  which 
succeeded  each  other  upon  the  same  premises.  We  are  now 
speaking  of  the  common  law  as  it  existed  in  England  before 
the  enactment  of  the  statute  quia  emptores  in  1290,  and  when 
there  was  no  limit  to  the  number  of  estates  in  fee  which 
might  exist  in  the  same  premises. 

Each  generation  of  tenants  succeeded  to  the  same  status 
of  the  preceding  generation,  with  all  the  benefits  and  all  the 
burdens.  There  was  no  shade  of  change  or  difference  in  that 
respect  between  one  generation  and  another,  and  no  possi- 
bility of  any  change  or  modification,  according  to  law. 
Society,  as  thereby  organized,  was  a  machine  made  to  run 
in  certain  grooves.  No  individual  member,  from  the  slave 
to  the  king,  selected  his  calling  or  his  place.  The  law 
selected  it  for  him,  and  placed  him  there,  and  kept  him 
there.  Except  the  positions  occupied  by  the  two  extremes 
of  society,  the  king  and  the  slave,  the  intermediate  grooves 
were  stamped  on  the  land  by  the  very  grants  or  leases  under 
which  the  land  was  held.  Some  modem  essayists  have  sup 
posed  that  this  was  a  substitution  of  contract  for  status, 
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because  the  several  gradations  of  service  were  based  upon 
the  contracts  of  lease.  They  fail  to  comprehend  tlie  subject 
in  its  full  extent.  They  do  not  discriminate  between  tlie 
obligations  to  labor,  imposed  by  the  law,  as  a  consequence  of 
one's  own  contract,  and  obligations  to  labor  imposed  by  law, 
because  of  contracts  made  by  one's  ancestors,  perhaps  centu 
ries  before  he  was  bom.  When  the  law  requires  one  man  to 
be  the  servant  of  another,  without  ever  having  given  him  the 
opportunity  to  exercise  any  volition  about  it,  it  will  hardly  be 
denied  that  the  law  has  fixed  the  status  of  that  individual. 
It  cannot  change  the  character  of  the  act,  that  it  is  based 
upon  the  contract  of  some  other  party.  Personal  slavery  is 
none  the  less  slavery,  because  possibly  some  ancestor  of  the 
slave  may  have  contracted  for  the  service.  The  condition  is 
equally  an  arbitrary  status  fixed  by  law. 

Such  was  the  character  and  result  of  the  feudal  contract 
of  lease  in  England  before  the  statute  quia  emptares.  It  was 
as  binding  on  the  generations  which  succeeded  as  on  the 
generation  who  made  the  contract.  The  continuing  obliga- 
tion was  a  fundamental  part  of  the  institutions  of  the  feudal 
government,  and  was  indispensable  to  the  very  existence  of 
that  kind  of  government.  It  was  a  division  of  the  people 
into  classes;  governing  and  subject  classes;  and  the  allotment 
of  each  individual,  soon  as  he  was  born,  to  the  place  in  which 
he  was  to  live  and  move  and  die ;  and  to  which  his  children 
were  to  succeed  him  iT\.  passing  through  life  to  death  during 
ail  the  generations.  Hence  the  succession  was  imperiously 
forced  upon  the  heir.  He  could  not  avoid  it ;  it  was  a  rule 
essential  to  feudal  policy. 

We  have  here  alluded  thus  briefly  to  the  feudal  law  bear- 
ing upon  the  subject  of  descents  of  real  estate,  as  it  existed 
rn  England  before  the  fourteenth  century,  because  that  is  the 
source  from  whence  we  have  derived  our  laws  upon  the  same 
subject.  We  propose  now  to  point  out  briefly  the  changes 
which  have  been  made,  and  the  manner  in  which  they  have 
been  made,  both  in  England  and  in  this  country.  We  shall 
here  do  so  briefly,  because  we  have  before  treated  oi  this 
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Mibject,  in  most  of  its  parts,  elaborately,  in  a  Treatise  upon 
Eoal  Estate. 

See  Bingham  on  Real  Estate. 

The  objectionable  features  of  the  feudal  law,  so  far  as  estates 
of  inheritance  were  concerned,  and,  therefore,  so  far  as  the 
subject  is  pertinent  to  the  laws  of  descent,  were  changed  in 
England  in  1290,  by  the  statute  before  referred  to  as  the 
statute  qida  emptores.  • 

By  that  statute  it  was  provided,  "  that  henceforth  it  shall 
be  lawful  to  every  freeman  to  sell,  at  his  own  pleasure,  his 
lands  or  tenements,  or  part  thereof,  so,  nevertheless,  that  the 
feoffee  shall  hold  the  same  lands  or  tenements  of  the  same 
chief  lord  of  the  fee,  and  by  the  same  services  and  customs 
as  his  feoffor  held  them  before." 
18  Edw.  1,  ch.  1. 

Tliis  secured  to  the  heir  freedom  from  hereditary  servitudes 
and  hereditary  obligations  of  every  kind  and  description. 
His  calling  and  condition  in  life  were  no  longer  predesti- 
nated by  law,  but  left  to  his  own  determination  soon  as  he 
reached  the  years  of  legal  discretion. 

The  provisions  of  the  statute  operated  to  secure  that  result 
in  a  two-fold  manner.  The  tenant  was  thus  invested  with 
the  right  to  sell  and  assign  his  estate  at  his  pleasure.  He 
had  neither  to  procure  the  assent  of  the  reversioner  and  land- 
lord, under  whom  he  held,  on  the  one  hand,  nor  that  of  his 
heir,  who  might  legally  succeed  him  upon  his  decease,  on 
the  other.  In  short,  he  was  allowed  to  quit  the  status  made 
for  him  by  the  feudal  law,  and  select  for  himself  another 
position  in  society. 

The  other  provision  of  the  statute,  that  his  assignee  should 
"hold  the  same  lands  or  tenements  of  the  same  chief  lord  of 
the  fee,  and  by  the  same  services  and  customs  "  as  the  assignor 
held  them  before,  tended  to  secure  a  like  result  in  a  more 
enduring  manner ;  for  it  prevented  any  further  imposition 
of  services  or  other  burdens  upon  the  land,  which  could  pos- 
sibly fall  as  obligations  personally  binding  on  the  heir.     In 
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short,  this  second  provision  of  the  statute  took  from  every 
individual  proprietor  of  Lands  the  right  to  make  any  further 
perpetual  grooves,  wherein  society  could  be  forced  to  move 
in  gradational  circles  of  subordination  and  vassalage,  each  suc- 
ceeding generation  following  in  the  track  of  the  preceding, 
with  tread-mill  exactitude. 

Whenever  the  tenant  of  an  estate  of  inheritance  died  seised 
of  such  estate,  the  snccessjon  thereto  was  forced  on  the  heir, 
whoever  the  heir  might  be,  as  fixed  by  the  law.  That  feature 
of  the  feudal  system  was  retained  in  all  its  imperious  force, 
and  still  is  retained,  as  before  stated,  both  in  England  and  in 
this  country.  But  by  reason  of  the  innovations  upon  the  old 
feudal  status,  established  by  the  provisions  of  the  statutes, 
the  heir  has  no  longer  cause  to  fear  such  forced  succession. 
Because  he  may  possibly  inherit  the  estates  of  his  father,  he 
is  not  thereby  possibly  born  to  a  state  of  vassalage  and  servi- 
tude. In  England,  he  holds  his  inherited  estate  by  a  tenure 
immediately  under  the  crown,  and  becomes  personally  liable 
only  to  such  rents  and  services  as  may  have  been  reserved  to 
the  crown. 

In  this  country,  the  freedom  of  estates  of  inheritance,  from 
anything  like  rents  and  services,  has  been  more  perfectly 
secured  than  in  England ;  for  while  here  each  tenant  in  fee 
holds  by  a  tenure  immediately  of  the  State,  where  the  lands 
lie,  he  holds  free  from  any  rents  and  services  even  to  the 
State.  Obligations  of  that  character  cannot  be  imposed  upon 
estates  of  inheritance  in  lands,  in  any  of  the  States  of  this 
country,  for  in  all,  the  tenure  of  the  lands  is  proclaimed  to 
be  allodial  and  not  feudal.  No  tenant  in  fee  can  be  held  to 
service  or  rent,  as  the  incident  of  his  tenure,  either  to  the 
State  or  to  an  individual,  consistently  with  the  American 
system  of  land  tenures. 

See  Bingham  on  Real  Estate,  830,  et  seq. 

There  are  some  cases  reported  where  a  diflTerent  result  has 
been  announced ;  but  instead  of  being  authority  as  to  the 
law,  they  are  only  evidences  that  the  judicial  mind  has  not 
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always  accommodated  itself  to  the  theory  of  allodial  tenures. 
In  the  cases  here  generally  referred  to,  it  has  either  lingered 
'  six  centuries  behind,  in  the  lap  of  very  ancient  precedents,  or 
become  confused  and  lost  in  fruitless  efforts  to  distinguish 
the  feudal  from  the  allodial  system  of  tenures,  because, 
evidently,  it  had  no  clear  ideas  of  either  system. 

Tliat  class  of  cases  has  been  sufficiently  reviewed  in  a 
previous  work,  and  the  errors  there  committed,  of  both  law 
and  logic,  sufficiently  pointed  out. 

See  Bingfham  on  Real  Eetate,  111,  et  Mq, 

Since  that  work  was  issued  there  has  been  another  decision 
of  the  New  York  court  of  appeals,  of  the  same  class,  in  Van 
Jienssdaer  v.  Barringer^  39  N.  Y.  9,  the  principle  of  which, 
if  it  can  be  said  to  have  any  ruling  principle  of  a  legal 
character,  impliedly,  if  not  expressly,  concedes  the  correct- 
ness of  the  criticisms  we  have  before  made  in  the  work 
referred  to. 

The  previous  decisions  had  decided  the  point,  that  feudal 
tenures  did  not  and  could  not  exist  in  the  State ;  that  the 
reversion  of  every  fee  was  in  the  State,  and  the  holder  thereof 
was  the  tenant  of  the  State ;  and,  as  a  consequence,  that  every 
conveyance  of  land  in  fee  from  one  individual  to  another 
operated  as  an  assignment,  and  not  as  a  lease ;  and  left  no 
estate  or  interest,  in  other  words,  no  reversion  or  possibility 
of  reverter  in  the  assignor. 

Having  so  held  upon  that  point,  there  was  no  possible  way 
in  the  law,  wherein  the  plaintiff  could  be  allowed  to  recover. 
No  one  but  a  feudal  lord  could  enforce  rents  and  services  as 
the  condition  of  holding  estates  in  fee  under  the  feudal,  or 
under  any  other  system  of  land  tenures ;  and  a  feudal  lord 
without  a  lease,  and  without  land  or  an  estate  in  land,  was 
an  impossible  condition.  The  judgment  of  the  court,  there- 
fore, that  the  plaintiff  recover,  was  an  absurdity ;  and  so  it 
was  virtually  pronounced  by  the  same  court,  in  Van  Bcnsse- 
laer  v.  Barringer,  In  that  cavse  it  was  agreed  by  tlie  ])lain- 
tiff,  and  found  by  the  referee,  that  the  plaintiff  had  no  estate 
or  interest  in  the  premises;  and  that  the  defendant  was  the 
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tenant  in  fee  holding  immediately  of  the  State.  Upon  that 
state  of  facts,  the  court  pronounced  it  absurd  to  hold  that  the 
plaintiff  could  recover ;  that  such  conclusion  was  "  wholly 
unwarranted  and  itself  at  variance  "  with  the  facts  found. 

The  court,  however,  felt  constrained,  as  it  appears  in  the 
reported  opinion,  to  sustain  the  judgment,  chiefly  on  the 
ground  that  the  plaintiff  had  always  been  sustained.  The 
case  seems  to  have  turned  upon  the  respect  felt  to  be  due  to  tho 
plaintiff,  personally,  rather  than  upon  considerations  of  any 
principle  of  law  applicable  to  the  facts  of  the  case.  Respect 
for  the  law  is  manifested  in  the  resolution  to  change  the 
facts  to  accommodate  the  law.  They  say,  substantially, 
that  it  is  absurd  to  hold  that  a  plaintiff,  who  has  no  estate  in 
the  land,  can  recover  the  possession  against  a  defendant  who 
holds  as  a  tenant  in  fee  of  the  State.  So  the  defendant  con- 
tended ;  and  might  be  excused  for  supposing  that,  if  the  court 
concurred  with  him  in  that  proposition,  the  judgment  would 
be  reversed.  He  could  have  no  reason  to  suppose  that  he 
would  be  met  on  the  part  of  the  court,  with  the  answer  that 
there  was  an  error  in  the  finding  of  the  facts.  The  facts  were 
precisely  as  proved  and  conceded  by  the  plaintiff.  They 
were  precisely  in  accordance  with  the  rulings  of  the  court  in 
other  cases.  The  instrument  of  conveyance  upon  which  the 
plaintiff  relied  being  pronounced  an  assignment  in  its  opera 
tion  and  effect,  the  facts  could  not  be  otherwise.  Such  being 
the  conceded  facts,  it  was  contended  by  the  defendant,  that 
the  plaintiff  was  not  entitled  to  the  rights  and  remedies  of  a 
feudal  lord,  and  could  not  recover  possession  of  the  premiseB 
for  the  non-performance  of  the  alleged  services  and  the  non- 
payment of  the  alleged  rent.  He  was  met  by  the  court, —  not 
by  the  plaintiff, —  with  the  position  that  the  facts  must  be 
wrong.  And  this  is  shown  by  reasoning  back  from  the  con- 
clusion to  the  premises.  As  the  conclusion  would  not  legiti- 
mately follow  from  the  premises,  therefore,  the  premises  must 
be  wrong ;  and  should  be  so  changed,  or  assumed  to  be  so 
changed,  in  the  judicial  mind,  as  to  authorize  the  conclusion. 
The  argument  of  the  court  is  Bomewhat  confusedly  expressed, 


LIABILITY  OF  THE  BBIB.  246 

in  the  opinion,  but  it  admits  of  no  other  possible  construc- 
tion. It  may  be  justly  regarded  as  the  first  case  ever  reported, 
where  the  court  have  undertaken  to  change  the  facts  as 
found  and  proved  and  conceded  by  the  parties,  in  order 
either  to  sustain  or  reverse  a  judgment. 

But  it  is  not  within  the  range  of  the  subject  of  this  work 
to  any  further  notice  the  decision  than  is  necessary  to  ascer- 
tain its  bearing  as  authority  upon  the  question,  whether  it  is 
possible,  under  our  American  system  of  land  tenures,  to  so 
fasten  rents  and  services  upon  estates  in  fee,  that  the  heirs 
shall  become  liable  therefor  from  generation  to  generation,  as 
soon  as  they  succeed  to  the  estate.  That  is  a  grave  ques- 
tion, of  a  very  general  character,  because  it  embraces  in  its 
consequences  every  foot  of  land  within  the  boundaries  of 
this  great  country.  It  is  a  grave  question  in  another  aspect. 
The  people  of  this  country  have  expressly  provided  against 
such  a  state  of  things  by  their  laws  and  constitutions  of 
government.  Are  those  provisions  to  be  subverted  by  judicial  s 
l^islation,  and  the  worst  features  of  feudalism  substituted  in 
their  place  ?  That  question  naturally  arises  from  the  class 
of  decisions  before  referred  to,  which  have  a  tendency  in  that 
direction.  Confined  to  the  particular  cases  wherein  they  . 
were  made,  those  decisions  are  comparatively  of  little  import- 
ance. So  considered,  they  are  to  be  put  down  to  the  account 
of  individual  wrongs,  resulting  from  judicial  errors,  which 
are  among  the  common  incidents  of  human  frailty.  Con- 
sidered in  the  light  of  principle,  affecting  the  general  system 
of  land  tenures,  they  are  no  longer  to  be  excused  on  the  score 
of  mere  human  frailties.  They  then  put  on  the  aspect  of 
utter  disregard  of  the  established  rules  of  law,  ai|d,  conse- 
quently, of  a  predetermined  and  deliberate  hostility  to  our 
free  system  of  land  tenures. 

The  feudal  system,  while  preserved  in  its  purity,  permitted 
no  burdens  to  descend  to  the  heir  except  those  of  a  feudal 
character. 

There  were  no  obligations  additional  to  the  feudal  to  fall 
upon  the  heir  as  the  consequence  of  his  succession,  either 
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upon  him  personally,  or  as  a  lien  upon  the  estate  to  which  ho 
succeeded.  The  feudal  tenant  coald  not  add  to  the  burdens 
imposed  upon  the  estate  by  any  agreement  with  a  third 
party.  The  heir  succeeded  to  the  position  of  the  ancestor, 
and  to  the  obligations  incident  thereto,  precisely  as  they 
existed  when  the  ancestor  took  the  estate.  No  conveyance 
in  the  way  of  mortgage  or  otherwise,  by  the  ancestor,  no 
judgment  against  him,  no  debt  contracted  by  him,  and  no 
agreement  or  contract  of  his  touching  the  premises,  could 
affect  the  right  thereto  of  the  heir  who  succeeded,  according 
to  the  established  rules  of  the  feudal  law.  That  class  of 
obligations  did  not  belong  to  the  feudal  age,  but  were,  when 
introduced,  an  innovation  upon  it.  Thoy  were  the  acces- 
sions of  the  commercial  period,  and  now  constitute  all  the 
obligations  and  burdens  to  which  the  estate  is  subject  on  its 
coming  to  the  possession  of  the  heir ;  and  those  burdens  and 
obligations  fall  upon  the  estate  and  not  upon  the  heir  person- 
ally. 

The  distinctive  difference  between  the  feudal  obligations 
and  those  of  commercial  origin,  is,  that  the  former  fall  upon 
the  heir  as  personal  servitudes,  and  the  latter  do  not.  This 
distinction  has  been  sometimes  overlooked  in  this  country ; 
and  that  oversight  has  led  the  way  to  some  very  gross  mis- 
takes in  the  decisions  of  our  courts.  The  two  classes  of  obli- 
gations differ  as  much,  in  the  rules  and  principles  of  their 
operation,  as  they  differ  in  their  origin  and  in  the  conditions 
of  society  which  respectively  gave  them  origin. 


SECTION  n. 

LIABILmr  OF  THE  HEIB  UNDEB  THE  OOMMSBOIAL  LAW.  THB 
BIGHTS  OF  OBEDrrOBS  OF  THE  DEOEDRNT  AS  AGAINST  THB  HEIB8. 
OBIGm,  GENEBAL  BULES  AND  PBINOIPLES. 

Wlien  the  demands  of  civilization  made  their  encroach- 
ments upon  feudal  institutions,  they  not  only  abrogated  the 
feudal  customs,  but  introduced  others  of  a  different  character 
in  their  place,     xiuiong  those  changes  were  the  abrogation  of 
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obligations  of  a  feudal  character,  which  had  before  descended 
upon  the  heir  along  with  the  land,  and  the  institution  of 
others  of  a  commercial  nature,  in  their  place.  These  changes 
were  limited  to  estates  in  fee. 

That  class  of  estates  were  relieved  from  demands  of  rents 
and  services,  and  other  feudal  incidents,  but  subjected  to  the 
payment  of  the  debts  of  the  tenant  and  owner,  contracted 
while  he  was  such  tenant  and  owner,  as  one  of  the  incidents 
attending  descent  to  the  heir.  In  other  words,  they  were 
reh'eved  from  obligations  of  a  feudal  origin,  and  subjected  to 
others  of  a  commercial  character. 

This  aiTangement  at  first  did  not  embrace  all  the  debts  of 
the  deceased  tenant,  but  only  those  which  he  had  secured  by 
some  acknowledgment  of  record,  or  by  some  instrument  in 
writing  under  seal.  The  class  of  debts  secured  in  that 
manner  were  known  as  debts  by  specialties ;  and  the  heir  was 
bound  to  satisfy  them  to  the  amount  of  the  value  of  the  land 
which  he  took  by  descent  from  the  deceased  debtor.  1  Cruise 
Dig.  67,  §  53. 

The  lands  so  descended  were  called,  in  relation  to  the  debts 
of  the  ancestor,  assets  by  descent.  At  common  law,  when 
the  heir  had  aliened  the  lands  before  aciion  was  brought,  or 
proceedings  were  taken  against  him,  for  the  debt  of  the 
ancestor,  the  creditor  had  no  remedy  against  the  heir  or 
against  the  land. 

The  rule,  in  that  respect,  was  changed  in  England  by  the 
statute  3  William  and  Mary,  ch.  14,  sec.  5. 

It  was,  by  that  statute,  provided  that,  in  all  cases  where 
any  heir  at  law  shall  be  liable  to  pay  the  debts  of  his  ancestor, 
in  regard  to  any  lands,  tenements  or  hereditaments  descended 
to  him,  and  shall  alien,  or  make  over  the  same  before  any 
action  brought  or  process  sued  out  against  him,  such  heir 
at  law  shall  be  answerable  for  such  debt  or  debts,  in  an 
action  or  actions  for  debt,  to  the  value  of  the  said  lands  so  by 
him  sold,  aliened  or  made  over ;  in  which  case  creditors  shall 
be  preferred,  as  in  actions  against  executors  or  administrators. 
And  such  execution  shall  be  taken  out  upon  any  judgment 
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or  judgments  so  obtained  against  such  heir,  to  .tho  valne  of 
•  the  same  land,  as  if  the  same  were  his  own  proper  debt  ox* 
debts ;  saving  that  the  lands,  tenements  and  hereditaments, 
honafide  aliened  before  the  action  brought,  shall  not  be  liable 
to  such  execution. 

The  provisions  of  that  statute  have  been  substantially 
adopted  in  this  country.  In  New  York  it  is  provided  that 
''  the  heirs  of  every  person  who  shall  have  died  intestate,  and 
the  heirs  and  devisees  of  any  person  who  shall  have  died 
after  the  making  of  his  last  will  and  testament,  shall  respec- 
tively be  liable  for  the  debts  of  such  person,  arising  by  simple 
contract  or  by  specialty,  to  the  extent  of  the  estate,  interest 
and  right  in  the  real  estate  which  shall  have  descended  to 
them,  from,  or  been  devised  to  them  by  such  person."  2  K. 
S.  452,  §  33. 

In  regard  to  lands  aliened  by  the  heir  before  the  com- 
mencement of  suit  against  him,  it  is  provided  that  "  he  shall 
be  personally  liable  for  the  value  of  the  estate  aliened ;  and 
judgment  shall  be  rendered  therefor,  and  execution  awarded, 
as  in  suits  for  his  own  debts."  2  K.  8.  454,  §  49.  But  it  is 
further  provided,  as  in  the  English  statute  cited,  that  the 
lands  so  aliened  shall  not  be  liable  to  the  execution  or  in  any 
way  affected  by  the  decree  against  the  heir.  Id.  §  51. 

But  by  the  statutes  of  New  York  it  is  further  provided, 
that  the  "heirs  shall  not  be  liable  for  any  such  debt  unless  it 
shall  appear  that  the  personal  assets  of  the  deceased  were  not 
sufGcient  to  pay  and  discharge  the  same ;  or  that  after  due 
proceedings  before  the  proper  surrogate's  court,  and  at  law, 
the  creditor  has  been  unable  to  collect  such  debt,  or  some 
part  thereof,  from  the  personal  representatives  of  the  deceased, 
or  from  his  next  of  kin  or  legatees." 

Where  the  personal  assets  are  sufficient  to  pay  the  debt  iu 
part,  the  heirs  are  made  liable  only  for  the  residue.  Id.  452, 
453,  §  34. 

But  the  provisions  of  the  two  last  named  sections  are  sub- 
ject to  be  controlled  by  the  will  of  the  ancestor.  He  may 
thus  charge  his  real  estate  with  the  payment  of  his  debts, 
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and  the  heirs  will  then  be  liable  in  tne  first  instance,  without 
requiring  the  creditor  to  exhaust  his  remedies  against  the 
personal  property  of  the  deceased,  or  against  the  next  of  kin 
or  legatees.  Id.  453,  §  35. 

The  liability  of  the  heir  is  protected  by  a  further  provision 
of  the  statute,  that  no  suit  shall  be  brought  against  him  upon 
the  debts  of  the  testator  or  intestate  within  three  years  from 
the  time  of  granting  letters  testamentary  or  of  administration 
upon  the  estate  of  their  testator  or  intestate.  2  R.  S.  109,  §  53. 

Butts  V.  Genung,  6  Paige,  254 

The  statutes  of  the  other  States  touching  this  subject 
appear  to  be  substantially  similar. 

The  creditors  of  a  deceased  tenant  of  an  estate  of  inherit- 
ance are  provided  with  three  classes  of  remedies  for  the  col- 
lection of  their  demands.  The  first  is  confined  to  the  personal 
property  and  the  chattel  interests  of  the  deceased,  which  are 
to  be  reached  through  his  administrator  or  executor  by  pro- 
ceedings against  him.  The  second  is  by  proceedings  to  have 
the  real  estate,  of  which  the  deceased  died  seised,  leased, 
mortgaged  or  sold,  and  the  proceeds  applied  in  the  payment 
of  the  debts ;  and  the  third  is  by  an  action  in  certain  cases 
against  the  heirs. 

The  first  class  of  remedies  is  not  within  the  scope  designed 
for  this  work.  The  second  and  third  are;  the  second, 
because  the  heir  may  be  thus  defeated  in  his  actual  succes- 
sion to  the  ancestor,  in  the  estate  of  which  the  latter  died 
seised ;  and  the  last,  because  the  heir,  after  his  succession, 
may  be  made  liable  to  the  amount  of  the  estate  to  the 
creditors  of  the  ancestor.  The  second  and  third  classes  of 
remedies,  therefore,  we  propose  to  consider  separately  and 
in  their  order. 


82 
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SECTION  m. 

THE  BEMEDY  OF  OBEDITOBB  BY  SALE  OF  THf!  LANDB  OF  THE  DECE- 
DENT. HOW  SUCH  SALE  IS  TO  BE  MADE.  GENEBAL  BULEB  AND 
PBENOIPLES  WHICH  CONTBOL.      BEPOBTED  DECISIONS  EXABflNED. 

First.  The  power  of  the  States  to  legislate  upon  the  subject. 

Sroond.  The  bioht  of  the  heir  oaknot  be  divested  or  affected  bt  pboceed- 
mas  TO  SELL,  to  which  he  is  not  hade  a  pabtt. 

Third.  Neither  the  creditor  of  the  decedext,  nor  his  administrator,  has 
any  title  to  the  estate,  but  the  title  is  in  the  heir. 

Fourth.  The  debts  of  the  ancestor,  and  the  Riairr  of  the  heir  to  contest 

THEK. 

This  remedy  of  the  creditor  is  one  which  depends  entirely 
upon  the  statutory  provisions  of  the  several  States. 

In  New  York  executors  or  administrators  may  apply  to  the 
surrogate  for  authority  to  mortgage,  lease  or  sell  so  much  of 
the  real  estate  of  their  tes^tor  or  intestate  as  shall  be  neces- 
sary to  pay  such  debts  as  remain  unpaid,  or  are  likely  to 
remain  unpaid  after  his  personal  property  is  exhausted.  2  K. 
S.  99,  §  1. 

The  provision  is  such,  that  before  they  have  a  right  to 
make  such  application,  they  shall  have  made  and  filed  an 
inventory,  and  shall  have  ascertained  that  the  personal  estate 
of  the  decedent  is  insufficient  to  pay  his  debts. 

Bj  another  section,  the  foregoing  provision  is  extended 
and  made  to  embrace  the  right  and  interest  which  the 
decedent  may  have  held  under  an  executory  contract  of 
purchase. 

The  application  of  the  executor  or  administrator  to  the 
surrogate  must  be  made  by  petition,  which  is  required  to 
show  the  necessary  facts  to  authorize  a  sale ;  that  is,  it  must 
state  the  amount  of  the  personal  property  which  has  come  to 
the  hands  of  the  executor  or  administrator,  the  application 
which  has  been  made  of  it,  the  debts  outstanding  against  tho 
decedent,  so  far  as  they  can  be  ascertained,  a  description  of 
all  the  real  estate  of  which  the  decedent  died  seised,  with  the 


REMEDY  OP  CREDITORS.  251 

value  of  each  lot,  whether  occupied  or  unoccupied,  and  if 
occupied  the  name  of  the  occupant,  the  names  and  ages  of 
the  devisees,  if  any,  and  of  the  heirs  of  the  deceased ;  and 
the  petition  must  be  verified  by  the  oath  of  the  person  pre- 
senting it.     2K.  S.  90,  §2. 

The  mode  of  proceeding  is  particularly  prescribed  by  the 
statute  in  all  its  steps.  Similar  provisions  exist  in  the  statutes 
of  other  States,  differing  in  some  of  their  details.  The  power 
to  give  the  authority  is  generally  vested  in  such  courts  as 
are  particularly  provided  to  have  exclusive  original  jurisdic- 
tion over  the  estates  of  deceased  parties.  The  time  of  the 
application  is  limited  in  all  the  States,  varying  from  one  to 
three  years. 

The  details  of  practice  differ  in  the  different  States  in 
some  respects ;  but  there  are  certain  general  principles 
which  are  common  to  all.  It  is  not  consistent  with  the 
design  of  this  work  to  go  farther  than  to  treat  of  those 
general  principles.  Matters  of  mere  practice  can  be  best 
ascertained  by  a  reference  to  the  statutes  of  the  States 
respectively. 

FIBST.     THE   POWBB    OF    THE    STATE    TO    LEGISLATE    UFON    THE 

SUBJECT. 

It  will  be  readily  seen  by  any  one,  who  has  knowledge  of 
the  feudal  law,  that  selling  the  right  or  interest  held  by  a 
tenant  in  his  life  time,  after  his  decease,  to  pay  debts  which 
he  owed  at  his  death,  was  wholly  inadmissible.  The  feudal 
tenant  stood  between  his  lord  on  the  one  hand,  and  his  heirs 
on  the  other,  with  no  right  to  sell,  or  incumber,  or  divert  the 
estate  from  his  heirs.  His  right  was  usufructuary  merely, 
and  did  not  survive  him.  To  allow  his  creditors,  after  his 
decease,  to  sell  the  estate,  would  have  broken  in  upon  the 
arrangements  and  rights  of  the  feudal  lord  on  the  one  side, 
and  would  have  deprived  the  heirs  of  their  rights  on  the 
other.  Of  couree,  under  the  feudal  law,  no  sale  of  what  a 
decedent  may  have  owned  in  his  life-time  could  have  been 
affected  by  his  creditors  after  his  decease. 
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It  was  natural,  therefore,  that  the  question  should  arise, 
when  such  proceeding  was  first  instituted  under  our  statutes, 
whether  the  legislature  had  the  constitutional  power  to 
authorize  such  sale.  In  one  view  of  the  question,  it  was  a 
compulsory  sale  of  one  man's  property  to  pay  another's  debts ; 
and,  of  course,  not  allowable.  That  was  purely  the  feudal 
view  of  the  question.  The  feudal  tenant  took  the  estate  with 
the  burdens  imposed  thereon  by  the  fedual  lord  in  the  lease 
which  created  the  estate.  His  heir  succeeded  him  with  the 
same  burdens,  but  with  no  additional  ones.  His  right  was 
as  independent  of  his  ancestor  as  though  his  ancestor  had 
never  preceded  him  in  the  estate.  The  commercial  revolu- 
tion in  land  tenures,  presented  a  different  view  of  the  relative 
rights  of  the  ancestor  and  the  heir.  But  still  there  was 
enough  left  of  tlie  feudal  features  to  suggest  the  question, 
whether  the  heir's  rights  were  not  so  vested  and  absolute,  as 
to  forbid  any  sale  or  other  disposition  of  the  estate  to  pay  or 
secure  the  ancestor's  debts,  after  the  death  of  the  ancestor. 

The  rights  of  a  creditor  to  resort  to  the  lands  of  his  debtor, 
after  the  decease  of  the  latter,  in  order  to  make  the  amount 
of  his  debt,  were  the  chief  subject  of  the  decision  of  the 
supreme  court  of  the  United  States,  in  the  case  of  WatMns 
V.  Ildlinan^  16  Peters,  25.  The  case  arose  in  Alabama. 
The  action  was  ejectment,  to  recover  possession  of  a  lot  of 
land  in  the  city  of  Mobile,  brought  by  the  heirs  of  Holman. 

The  plaintifis  claimed  to  prove  title  as  follows :  It  appeared 
that  one  G^ronio  was  in  possession  of  the  lot  before  1785,  arid 
so  continued  until  his  death ;  that  he  left  a  will,  devising  the 
lot  to  Lucy  Landrey ;  that  her  father  took  chai^  of  it  for 
her,  until  she  became  of  age,  when  she  went  into  occupation ; 
that  she  conveyed  by  deed,  in  1818,  to  McKinsie  and  Swett, 
who  conveyed  to  Oliver  Holman  on  the  same  day;  that  Hol- 
man continued  in  occupation  of  the  premises  until  his  death, 
in  1822 ;  and  that  the  plaintiffs  claimed  title  thereto,  as  heirs 
at  law  of  Holman. 

On  the  other  side,  the  defendants  claimed  to  make  title 
under  a  sale  and  conveyance  made  by  Sarah  Holman,  as 
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administratrix  of  the  said  Oliver  Holman,  in  1824.  It 
appeared  that  there  was  a  special  act  of  the  legislature  of 
Alabama,  authorizing  her  to  sell  and  to  convey  the  said  lands 
for  the  payment  of  the  debts  of  the  intestate ;  and  that  sale 
and  conveyance  were  made  accordingly.  It  was  one  of  the 
leading  points  of  conflict  before  the  court,  that  the  act  of 
the  legislature  was  unconstitutional,  and  the  sale  thereunder 
invalid  ;  that  the  heirs  at  law  could  not  be  thus  deprived  of 
their  title. 

The  court,  in  the  reported  opinion,  took  a  very  broad  and 
comprehensive  view  of  the  whole  subject ;  and  particularly 
discussed  the  comparative  rights  of  heirs  and  creditors,  botli 
as  established  on  authority,  in  this  country,  and  as  founded 
upon  principle;  holding,  as  their  conclusion,  that  the  act  of 
the  legislature  was  constitutional,  and  the  sale  and  conve}^- 
ance  thereunder  valid. 

As  to  the  rights  of  heirs,  regarded  in  the  light  of  principle, 
it  is  said : 

"  But,  on  principle,  this  proceeding  is  sustainable.  On  the 
death  of  the  ancestor,  the  land  owned  by  him  descends  to 
his  heirs.  But  how  do  they  hold  it  ?  They  hold  it  subject 
to  the  payment  of  the  debts  of  the  ancestor,  in  those  States 
where  it  is  liable  to  such  debts. 

"  The  heirs  cannot  alien  the  land  to  the  prejudice  of  credit- 
ors.  In  fact  and  in  law  they  have  no  right  to  the  real  estate 
of  their  ancestor,  except  that  of  possession,  until  the  creditors 
shall  be  paid. 

"  As  it  regards  the  question  of  power  in  the  legislature,  no 
objection  is  perceived  to  their  subjecting  the  lands  of  the 
deceased  to  the  payment  of  his  debts,  to  the  exclusion  of  his 
personal  property.  The  legislature  regulates  descents,  and 
the  conveyance  of  real  estate.  To  define  the  rights  of  debtor 
and  creditor  is  their  common  duty.  The  whole  range  of 
remedies  lies  within  their  province.  They  may  authorize  a 
guardian  to  convey  the  lands  of  an  infant ;  and,  indeed,  they 
may  give  the  capacity  to  the  infant  himself  to  convey  them. 
The  idea  that  the  lands  of  an  infant  which  descend  to  him, 


254  TITLE  TO  LANDS  BY  DESCENT. 

cannot  be  made  responsible  for  the  payment  of  the  debts  of 
the  ancestor,  except  through  the  decree  of  a  court  of  chan- 
cery, is  novel  and  unfounded.  So  far  from  this  being  the 
case,  no  doubt  is  entertained  that  the  legislature  of  a  State 
have  power  to  subject  the  lands  of  a  deceased  person  to  exe- 
cution ^n  the  same  manner  as  if  he  were  living.  The  mode 
in  which  this  shall  be  done  is  a  question  of  policy,  and  rests 
in  the  discretion  of  the  legislature." 

They  quote  from  a  report  in  the  senate  of  Alabama,  as 
follows:  ''Upon  the  death  of  the  ancestor,  the  real  estate 
owned  by  him  descends  to  and  vests  in  his  heirs,  and  the 
title  thus  vested  cannot  be  divested  without  some  proceeding 
to  which  the  heir  is  a  party.  A  minor  could  not  legally 
assent  to  the  passage  of  a  law  authorizing  the  sale  of  his  real 
estate,  but  would  have  the  right  to  affirm  or  disaffirm  the 
sale  when  he  arrived  at  lawful  age ;"  and  they  say  of  it, 
''  as  a  legal  proposition  it  is  wholly  unsustainable." 

The  authorities  relied  upon  do  not  consist  of  adjudicated 
decisions,  but  are  made  up  entirely  of  the  general  practice  as 
it  was  said  to  prevail  in  the  diifereut  States ;  that  vast  amounts 
of  real  property  in  Ohio  and  other  States  rested  for  a  title 
upon  sales  of  executors  and  administrators  under  the  order 
of  a  court,  without  making  the  heirs  parties,  and  that  the 
validity  of  titles  so  acquired  did  not  seem  ever  to  have  been 
questioned. 

Their  condemnation  of  the  propositions  quoted  from  tho 
senate  report  of  Alabama  cannot  be  sustained  in  full.  It 
will  be  shown,  before  we  leave  the  subject,  that  it  has  since 
been  repeatedly  decided,  that  the  estate  held  by  the  ancestor 
so  descends  to  and  "  vests  in  his  heirs,"  that  their  title  can- 
not be  divested  "  without  some  proceeding  to  which  they  are 
parties."  We  have  not  so  far  innovated,  in  this  country, 
upon  the  feudal  feature  of  descents,  as  to  deny  that  the 
estate  descends  to  and  vests  in  the  heir  immediately  upon 
the  decease  of  the  ancestor,  intestate ;  and  that  he  then 
comes  to  such  rights  of  property  as  bring  him  within  tho 
protection  of  the  Constitution,  so  that  he  cannot  be  deprived 
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thereof  without  due  process  of  law.  The  extent  to  which 
the  changes  of  the  laws  have  gone  in  that  direction,  does  not 
go  beyond  giving  the  creditors  of  the  ancestor  precedence  over 
his  heirs  to  the  amount  of  their  demands;  and  the  heirs  must 
have  the  opportunity  to  contest  those  demands. 

The  decision  of  Watkins  v.  Holman  seems  to  have  been 
the  only  reported  case  wherein  the  question  of  constitutional 
right  on  the  part  of  the  State  to  authorize  the  sale  of  a 
decedent's  real  estate  to  pay  his  debts,  has  been  passed  upon, 
and  to  have  been  accepted  as  conclusive  authority  upon  that 
point.  It  may  be  regarded  as  having  settled  that  question, 
in  this  country,  forever. 

SECOND.  THE  BIGHT  OP  THE  HBIE  CANNOT  BE  DIVESTED  OB 
AFFECTED  BT  PBOOEEDINGS  TO  SELL,  TO  WHICH  HE  IS  NOT 
MADE  A  PABTY. 

When  the  ancestor  dies  intestate,  the  estate  at  once  vests 
in  the  heir.  This  seems  to  be  generally  conceded ;  and  it 
will  be  difficult  to  show  any  reasonable  grounds  for  a  con- 
trary opinion.  That  point  is  not  affected  by  making  thp 
estate  liable  to  the  debts  of  the  ancestor,  only  so  far  as  it 
may  concern  the  value  of  the  estate  to  the  heir.  His  right 
of  property  remains  the  same ;  and,  it  will  be  found  settled 
by  abundant  authority,  that  he  cannot  be  deprived  of  his 
right,  in  any  degree,  by  proceedings  of  which  he  has  no 
notice  and  no  opportunity  to  contest. 

In  Forbes  v.  HaUey^  26  N.  Y.  64,  the  court  seem  to  hkvo 
been  unanimous  in  pronouncing  that  a  judgment  of  the 
supreme  court,  to  which  the  heirs  at  law  were  not  parties, 
was  not  admissible  in  evidence  to  affect  the  rights  of  such 
heirs.  The  action  was  ejectment  between  the  heirs  at  law 
on  the  one  side,  and  parties  claiming  title  on  the  other  side, 
through  a  sale  of  the  premises  to  pay  the  debts  of  the 
decedent. 

The  same  doctrine  was  sanctioned  in  Bloom  v.  Burdick^ 
1  Hill,  139 ;  which  was  an  action  of  ejectment  also,  between 
heirs  at  law  and  purchasers  under  creditors'  sale.     The  heirs 
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at  law  had  not  been  made  parties  to  the  proceedings  before 
the  surrogate,  which  resulted  in  the  order  of  sale ;  and  the 
question  was,  whether  they  were  concluded  by  that  order. 
It  was  held  that  they  were  not,  even  as  a  general  rule,  inde- 
pendently of  the  provisions  of  the  statute  which  gave  the 
surrogate  jurisdiction.     It  is  said : 

"  It  is  a  cardinal  principle  in  the  administration  of  jnstice 
that  no  man  can  be  condemned  or  divested  of  his  right  until 
he  has  had  the  opportunity  of  being  heard.  He  must,  either 
by  serving  process,  publishing  notice,  appointing  a  guardian, 
or  in  some  other  way,  be  brought  into  court ;  and  if  judg- 
ment is  rendered  against  him  before  that  is  done,  the  pro- 
ceeding will  be  as  utterly  void  as  though  the  court  had 
undertaken  to  act  where  the  subject  matter  was  not  within 
its  cognizance.*' 

The  same  doctrine  was  applied  by  the  court  of  appeals  of 
New  York,  in  Schneider  v.  MoFarla/nd,  2  N.  Y.  459.  The 
contest  in  that  case  also,  was  between  heirs  at  law  and  pur- 
chasers at  a  sale  under  proceedings  by  creditors,  in  an  action 
of  ejectment.  When  the  proceedings  in  the  surrogate's  court 
were  had,  the  plaintiffs  were  infants,  and  were  not  so  repre- 
sented as  to  constitute  them  parties:  and  the  question  was, 
whether  they  were  concluded  by  the  sale  under  those  pro- 
ceedings, so  as  to  be  estopped  from  asserting  their  rights. 
It  was  held  that  the  proceedings  and  the  sale  thereunder  were 
void  as  to  the  infant  heirs. 

The  case  was  made  to  turn  chiefly  upon  the  provisions  of 
the  statute  which  give  a  surrogate's  court  jurisdiction  to  act 
in  such  cases  ;  but  the  rights  of  heirs  and  the  general  princi- 
ple that  they  cannot  be  affected  by  proceedings  wherein  they 
have  had  no  opportunity  to  be  heard,  are  the  foundation 
upon  which  the  decision  rests. 

The  court  reviewed  some  of  the  decisions  of  other  States, 
which  were  claimed  to  so  far  deny  rights  to  heirs  as  to  ren- 
der it  unnecessary  to  make  them  parties  to  proceedings  for 
the  sale  of  the  lands  of  the  decedent,  and  questioned  whether 
that  was  the  true  ground  upon  which  that  class  of  decisions 
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rested.  They  did  not  accept  those  cases  as  atitliority  that 
an  heir  at  law  could  have  no  rights  to  the  lands  of  the  dece^ 
dent,  as  against  creditors,  which  the  courts  were  bound  to 
respect ;  but  found  the  true  grounds  of  those  decisions  to  be 
contained  in  the  statutes  which  made .  the  administrator, 
while  instituting  and  conducting  such  proceedings,  the  repre- 
sentative, not  of  the  creditors  alone,  but  of  the  heirs  at  law 
also. 

In  Hwoens  v.  Sherman,  42  Barb.  636,  the  sale  of  real 
estate  on  application  of  an  administrator,  who  was  at  the 
time  the  general  guardian  of  infant  heirs,  was  held  void  as 
to  those  heirs,  because  they  were  in  no  way  made  parties  to 
the  proceedings. 

It  was  contended,  that,  as  the  administrator  was  also  the 
general  guardian,  the  infant  heirs  were  made  parties.  But 
the  court  held,  that  as  soon  as  the  administrator  instituted 
proceedings  to  sell  the  land,  he  "became  antagonistic  to  the 
infant,*'  notwithstanding  he  was  their  general  guardian. 
They  denied  the  propriety  of  holding  that  conflicting  inter- 
ests could  be  represented  by  the  same  person  acting  in  two 
different  representative  capacities. 

So  in  Ackley  v.  Dygert,  33  Barb.  176,  tlie  court  adhered 
to  the  maxim,  which  is  recognized  wherever  tlie  common  law 
prevails,  that  no  peraon  can  be  divested  of  his  property  by 
being  ignored,  and  that  he  has  a  right  "  to  a  day  in  court " 
before  the  court  can  rightfully  attempt  that  power. 

In  Sherry  v.  Dean,  8  Blackf.  542,  a  sale  by  the  admin- 
istrator, under  proceedings  of  the  probate  court,  was  held  not 
to  divest  the  title  of  the  heirs,  because  the  heirs  were  not 
parties  to  the  proceedings.  That  point  seems  to  have  been 
admitted  by  the  parties. 

The  courts  in  Ohio  do  not  hold  a  different  rule,  as  seems 
to  be  sometimes  assumed.  In  Sneoely  v.  Lowe,  18  Ohio,  368, 
this  point  was  very  thoroughly  examined,  and  the  previous 
cases  considered.  It  was  not  held  that  proceedings  autliorizing 
a  sale  of  lands  by  an  administrator  were  valid  as  against  heirs, 
who  were  not  parties.     The  point  was  that  the  record  showed 

33 
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service  only  upon  three  of  four  children,  while  no  service 
appeared  to  have  been  made  upon  the  fourth.  But  the 
record  did  show  the  appointment  of  a  guardian  ad  litsm  for 
the  children,  who  were  infants,  and  his  appearance  for  all  of 
them  ;  and  the  court  held  that  it  thus  appeared  sufBcientlj 
that  all  the  children  were  parties  to  the  proceedings ;  and  they 
cite  and  comment  upon  two  other  cases  holding  the  same 
point. 

And  in  Benson  v.  CUley^  8  Ohio  State  R.  604,  the  same 
question  came  up  for  review  under  the  provisions  of  a  statute 
passed  in  1824,  which  required,  by  its  very  terms,  that  heirs 
should  be  made  parties  to  such  proceedings  by  having  notice 
served  upon  them. 

The  court,  in  that  case,  seem  to  have  construed  the  statute 
of  1824  as  merely  declaratory  of  the  law  as  it  before  existed, 
and  not  as  introducing  a  new  rule ;  and  that  notice  or  pro- 
cess served  on  a  guardian  ad  Utem^  was  a  su£Scient  notice  to 
the  infant  heirs,  afterwards,  as  before. 

See  alBo  Irwin  f>,  Jeffers,  3  Ohio  State  R.  889 ;  Sheldon  «.  New 
ton,  3  id.  494 ;  Sprague  v.  Letherbuiy,  4  McLean,  451. 

In  Wisconsin  an  administrator's  sale,  under  a  license  from 
the  probate  court,  cannot  be  sustained  in  a  collateral  proceed- 
ing, where  the  record  fails  to  show  that  the  heirs  at  law  weie 
notified,  as  required  by  statute,  of  the  application  for  such 

license 

GibbB  t>.  Shaw.  17  Wis.  197. 

In  Mississippi,  where  the  record  stated  that  proof  of  the 
publication  and  notice  to  heirs  was  made  according  to  law, 
it  was  held  to  be  pri/ma  facie  evidence  of  due  legal  service 
of  notice. 

Monk  «.  Home,  88  Mifls.  100. 

But  it  was  conceded  that  the  heirs  could  not  be  bound  by 
such  proceedings,  unless  it  appeared  that  they  were  parties 
thereto. 

The  same  doctrine  was  held  in  Indiana,  in  Ouy  v.  Pierson, 
21  Ind.  18.     In  an  application  by  an  administrator  for  an 
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order  to  sell  real  estate,  if  the  record  fails  to  show  that  the 
heirs  were  not  otherwise  notified  of  the  proceedings,  than 
appeared  from  the  appointment  of  a  guardian  ad  lite^n  for 
them,  and  the  citing  him  to  show  cause  why  the  property 
should  not  be  sold,  the  court  has  no  jurisdiction,  and  the 
proceedings,  as  to  the  heirs,  will  be  void.  It  was  also  held 
that  the  names  of  the  heirs  must  appear  where  the  names 
were  known.  It  was  remarked  that,  "  for  the  reason  that 
the  plaintiff  was  not  a  party  to  the  proceeding  in  the  probate 
court,  he  is  not  bound  by  that  proceeding,  and  his  title  to  his 
share  of  his  father's  estate  has  not  passed  from  him." 

To  the  same  effect  was  the  ruling  in  Martin  v.  Starr^ 
7  Ind.  224. 

The  same  doctrine  was  held  in  Oraig  v.  McOehee^  16  Ala.  41. 

In  Illinois  it  is  held  that  the  heirs  need  not  be  named  in 
the  petition,  because  the  statute  does  not  so  require;  and 
that  publication  of  notice,  as  prescribed  by  statute,  is  suffi- 
cient to  give  the  court  jurisdiction  of  the  parties.  Stow  v. 
EimhaU,  28  111.  93. 

But  in  Wheatley  v.  Ha/rvey,  1  Swan  (Tenn.),  484,  it  is  held 
that  an  infant  heir  can  be  made  a  party  only  by  the  service 
of  process  upon  him ;  and  the  appearance  by  guardian  is  not 
sufficient. 

So  also  ill  Whit/nwre  v.  John^orCs  heira^  10  Humph.  610,  a 
decree  of  the  circuit  court  assuming  to  authorize  and  direct 
the  administrator  to  sell  lands  of  the  intestate,  was  pro- 
nounced void  for  want  of  jurisdiction,  in  that,  among  other 
omissions  named,  it  did  not  appear  that  the  heirs  were  made 
parties  to  the  proceedings. 

The  necessity  of  making  the  heirs  parties  to  the  proceed- 
ings of  sale  was  conceded  in  Gerrard  v.  Johnaoriy  12  Ind.  636. 
It  appeared  from  the  record  that  there  was  no  service  of 
papers  on  the  heirs,  but  the  court  held  that  it  was  to  be  pre- 
sumed that  they  appeared  voluntarily,  as  the  record  did  not 
show  the  contrary. 

This  case  goes  a  good  way  in  its  presumptions  of  appear- 
ance of  the  parties,  hut  it  is,  nevertheless,  no  authority  that 
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the  rights  of  the  heir  can  be  affected  by  proceedings  to  which 
he  was  not  made  a  party. 

Where  it  appeared  by  a  recital  in  the  probate  decree,  '^  that 
all  parties  interested  therein  have  been  duly  notified,"  it  was 
held  prima  facie  evidence^  in  a  collateral  proceeding,  that 
the  proper  notice  had  been  given  to  confer  jurisdiction  over 
the  matter  and  the  parties.' 

Little  f>.  Sinnett,  7  Clarke  (Iowa),  824. 

It  has  been  held  in  Pennsylvania,  in  WalPa  appeal^  31  Penn. 
St.  K.  62,  that,  nnder  their  act  of  March  29, 1832,  it  was  not 
necessary  that  personal  notice  should  be  given  to  heirs,  even 
if  they  were  minors,  of  proceedings  by  the  administrator  to 
sell  real  estate  for  the  payment  of  the  debts  of  the  decedent; 
that  public  notice  of  time  and  place  of  sale  was  notice  suffi- 
cient to  make  the  proceedings  valid. 

And  in  Mississippi  it  was  decided,  that  publication  of  notice 
of  the  application  of  an  administrator  to  sell  land,  when  made 
for  the  period  of  time  required  by  law,  is  8\ifflcient  notice  to 
a  non-resident  heir. 

Sellers  «.  Talbj,  83  Mifls.  682. 

But,  in  another  case,  it  was  held  essential  to  a  sale  of  land 
by  an  administrator  upon  a  decree  of  the  probate  court,  that 
the  record  should  show  that  citations  were  properly  issued 
and  served.  Keinpe  v.  Pintard^  32  Miss.  324. 

Cases  of  this  class  seem  sometimes  to  have  been  mistaken 
as  authority  for  the  proposition,  that  heirs  had  no  vested 
rights  in  the  estate  of  the  ancestor,  as  against  his  creditors, 
which  required  them  to  be  made  parties  to  proceedings  of 
sale  of  the  estate  for  the  payment  of  his  debts.  A  careful 
examination  of  those  cases,  however,  will  be  convincing  that 
no  such  proposition  was  intended  to  be  announced  as  law,  or 
necessarily  resulted  from  what  was  decided.  That  class  of 
cases  has  turned  upon  the  point,  as  to  what  was  a  sufficient 
notice  to  heirs  to  make  them  parties  to  the  proceedings ;  and 
not  upon  the  point,  that  no  notice  at  all  was  required.     It 
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will  not  be  denied,  that  tl^e  publication  of  a  notice,  or  the 
leaving  a  copy  of  process  in  some  specified  place,  may  be 
constituted  by  legislation,  proper  service  of  papers  to  make 
an  interested  person  a  party  to  proceedings  which  shall  affect 
his  rights  of  property. 

That  mode  of  acquiring  jurisdiction,  both  of  the  subject 
matter  and  of  the  persons,  is  not  uncommon.  In  Oilman  v. 
Thompson^  11  Verm.  643,  it  was  held,  that  the  court  obtained 
jurisdiction  of  the  defendant,  by  an  attachment  of  certain 
lands  as  the  property  of  the  defendant,  and  leaving  a  copy 
in  the  town  clerk's  office.  It  is  said,  "  This  gave  the  court 
jurisdiction." 

It  would  be  absurd  to  consider  that  case  as  authority  that 
the  defendant  had  no  vested  estate  in  the  land. 

The  courts  of  Pennsylvania  have,  in  some  cases,  perhaps, 
departed  the  most,  in  the  expression  of  opinions,  from  the 
feudal  idea  of  the  immediate  succession  of  the  heir  to  the 
estate  of  the  ancestor.  But  they  have  based  their  expressed 
views  chiefly  upon  certain  peculiarities,  which  they  claim  to 
exist  in  the  statutes  of  that  State. 

In  Homer  v.  Hashrouck^  41  Penn.  St.  E.  169,  it  was  held 
that  the  lands  of  a  decedent,  like  his  personal  property,  were 
assets  for  the  payment  of  debts,  and  that  the  heirs  succeeded 
only  to  such  part  of  the  estate  as  remained  after  payment  of 
the  debts. 

In  that  case,  the  sale  under  an  execution  against  the  heir, 
was  held  to  be  superseded  by  a  subsequent  sale  for  the  pay- 
ment of  the  debts  of  the  intestate. 

The  opinion,  in  that  case,  opens  with  a  summary  of  the 
origin  and  early  history  of  administrators  in  England ;  and, 
in  conclusion,  it  is  remarked :  "  But  real  estate  was  never 
treated  in  England  as  assets  for  payment  of  debts,  and  was 
not  subject  to  administration." 

It  then  gives  a  history  of  that  department  of  the  law  in 
Pennsylvania,  and  of  the  origin  and  progressive  development 
of  the  "  orphan's  court,"  an  institution  in  some  respects  pecu- 
liar to  that  State. 
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It  is  remarked :  '^  Wlien  a  man  dies  in  Pennsylvania,  liis 
estate,  real  and  personal,  comes  within  the  jurisdiction  of  the 
orphan's  court,  to  be  administered,  first  of  all,  for  the  benefit 
of  creditors,  and  next  for  legatees,  devisees  and  heirs." 

The  peculiarities  seem,  however,  to  be  more  in  form  and 
name  than  in  substance.  The  personal  property  is  held  to 
be  the  primary  fund  for  the  payment  of  debts,  and  the  real 
estate  can  be  so  appropriated  only  on  failure  of  the  personal 
property  to  cover  the  whole  amount. 

It  is  said :  ''  The  personal  estate  is,  indeed,  the  primary 
fund  for  payment  of  debts,  but  the  real  estate  is  as  truly 
assets  for  this  purpose  as  the  personalty,  though  not  to  be 
first  appropriated,  and  both  realty  and  personalty  are  com- 
mitted to  the  jurisdiction  of  the  orphan's  court.  Heirs  are 
thus  postponed  to  creditors,  and  must  wait  a  year  for  admin- 
ifitration.  If  it  be  said,  as  for  some  purposes  it  is  correct  to 
say,  that  the  estate  vests  in  the  heir  directly  the  ancestor 
dies,  it  must  be  understood  to  be  a  contingent  interest,  de- 
feasible in  behalf  of  creditors.  What  really  vests  in  the  heir 
is  a  title  to  the  residuum^  or,  in  the  language  of  our  act  of 
1834,  the  'surplusage'  of  the  estate.  This  is  what  the  law 
casts  on  the  heir.  It  can  be  nothing  else  consistently  with 
our  system  of  administration  and  distribution." 

Wlien  we  bear  in  mind  that  the  only  point  decided  in  tliat 
ease  was,  that  a  sale  for  the  payment  of  the  debts  of  the 
ancestor  was  allowed  to  supersede  a  sale  previously  made 
under  execution  against  the  heir,  the  peculiarities  alleged  to 
exist  disappear ;  for  such  result  would  be  allowed  in  all  the 
States. 

The  peculiarities  spoken  of  in  the  opinion  seem  to  exist 
more  in  the  mode  of  criticism  adopted  by  the  court,  than  in 
the  laws  themselves.  The  only  ground  for  saying  that  the 
estate  does  not  vest  in  the  heir  "  directly  the  ancestor  dies  " 
is,  that  the  creditors  of  the  ancestor  are  to  have  preference 
over  the  heir,  to  the  extent  of  tlieir  dues.  But  such  is  the 
case  ill  every  State;  and  so  is  the  case  of  judgment  creditors 
ill  all  ci re u instance's.     Was  it  ever  claimed  that  the  title  to 
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the  estate  was  in  the  jndgment  creditor  ?  that  it  passed  from 
the  judgment  debtor  to  the  judgment  creditor  directly  the 
jndgment  was  rendered? 

It  is  obvious  that  the  criticisms  of  the  court  referred  to, 
however  appropriate  they  might  have  been  in  a  mere  pecu- 
niary or  commercial  sense,  were  entirely  inapplicable  to  repre- 
sent the  legal  rights  of  parties ;  and  they  were  mischievous 
in  their  tendencies,  because  they  were  calculated  to  beget 
the  impression  that  the  heir  has  no  rights  which  entitle  him 
to  be  heard  as  against  the  creditor.  If  the  heir  takes  title 
only  to  the  residuum,  after  debts  are  paid,  then  he  has  no 
claim  to  be  made  party  to  the  proceedings  by  creditors  to 
effect  a  sale.  His  title  would  then  have  no  inception  until 
after  the  sale,  and  would  attach  only  to  what  was  left  aft;er 
the  ancestor's  debts  were  paid. 

THIBD.  NEirHEB  THE  OBEDITOB  OF  THE  DEOEDENT,  NOB  HIS 
ADMINI8TBAT0B  HAS  ANT  TTTLE  TO  THE  ESTATE;  BUT  THE 
TITLE  IS   IN  THE   HEIBS. 

It  has  been  decided  directly  and  expressly  in  California, 
that  the  administrator  has  no  title  or  estate  in  the  land,  and 
can  make  no  binding  contract  for  its  sale.  He  can  only  ask 
the  court  for  an  order  of  sale. 

Staart  v.  Allen,  16  Cal.  478 ;  10  Barb.  482. 

And  in  the  case  of  The  Heirs  of  Lttdlow  v.  Wdde^  5  Ohio, 
494,  it  was  held,  that  the  administrator  acquired  the  power 
to  sell  the  lands  of  the  intestate  from  the  statute,  which 
authorized  the  order  of  the  court  to  that  effect ;  and  that  a 
repeal  of  the  statute  before  the  sale,  although  after  the  order, 
would  prevent  any  valid  sale.  In  assigning  reasons  for  the 
decision,  it  is  said  :  "  Without  the  order,  it  is  true,  the  admin- 
istrator cannot  sell.  But  the  power  itself  is  derived  from  a 
higher  source,  from  the  legislature  itself.  By  his  appoint- 
ment, the  administrator  is  vested  with  an  interest  in  the  per- 
sonalty, but  he  has  no  concern  with  the  realty.  At  common 
law,  an  administrator  has  no  right  to  interfere  with  the  latter." 
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"  Tho  statute,  however,  authorizoB  him  to  do  it  under  ccr- 
tain  circumstanoes.  But  it  does  not  leave  it  in  Iiis  discretion 
to  determine  whether  tliose  circumstances  do  or  do  not  exist 
This  is  to  be  determined  by  the  probate  court  upon  an 
examination  of  the  facts.  And  it  is  only  with  the  approba- 
tion of  the  court  that  this  power  intrusted  to  him,  not  by  the 
order  of  the  court,  but  by  the  law  under  which  he  acts,  can 
be  exercised."  The  legislature  "  authorize  the  administrator 
to  sell,  but  do  not  leave  it  to  his  discretion  when  a  sale  should 
take  place.  It  can  only  be  done  when  a  certain  state  of 
facts  exists ;  and  when  such  is  tho  case,  it  may  be  done,  pro- 
vided the  court  advise  or  direct.  In  this  view  of  the  case,  I 
can  look  upon  the  order  of  sale  as  nothing  more  than  record 
evidence  of  the  existence  of  the  necessary  state  of  facts  to 
justify  sucli  a  proceeding,  and  the  assent  on  the  part  of  the 
court  that  tlic  administrator  should  exercise  a  power  previ- 
ouslj'^  vested  in  him.  It  calls  that  power  which  was  before 
dormant  into  life  and  activity.  It  follows,  then,  that  a  repeal 
of  tho  law  is  a  revocation  of  the  power.  And  after  its 
revocation  a  sale  made  would  be  void,  although  during  the 
existence  of  the  statute  an  order  for  such  sale  had  been 
made.'' 

In  Connecticut  it  is  held  that  the  authority  to  an  admin- 
istrator to  sell  the  land  of  his  intestate  is  a  personal  trust, 
and  must  be  strictly  pursued. 

Lockwood  «.  Sturdeyuit,  6  Conn.  886. 

If  there  are  no  debts  of  the  intestate  calling  for  a  sale  of 
tlio  real  estate  for  the  purpose  of  paying  them,  an  adminis- 
trator cannot  sustain  a  petition  for  authority  to  sell  real  estate. 

Lawson  v.  Sclmtt,  4  Allen,  359. 

In  the  case  last  cited,  it  was  decided  that  the  debts  upon 
which  the  petition  to  sell  was  founded,  were  barred  by  the 
statute  of  limitations ;  and  being  so  barred,  that  they  afforded 
no  foundation  upon  which  to  sustain  the  application.  The 
court  said,  as  to  the  position  of  the  administrator :  "  But  his 
right  to  sell  depends  wholly  upon  the  liability  of  the  estate 
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to  be  taken  and  appropriated  to  the  payment  of  debts  which 
can  be  enforced  by  an  action  at  law." 

It  has  been  held  in  Texas  that  an  order  to  sell  land  to  pay 
debts  is  exhausted,  when  enongli  has  been  raised  to  pay  the 
debts ;  and  that  any  farther  sales  under  the  order  are  void. 

Wells  0.  MillB,  89  Texas,  S09. 

It  was  said  in  that  case :  "  The  order  of  the  court  em- 
powered the  administrator  to  sell  a  suflSciency  of  the  property 
to  raise  the  sum  of  four  thousand  dollars.  This  he  had  done 
before  he  proceeded  to  make  the  sale  here  in  question.  His 
power  was  then  exhausted,  and  he  was  without  authority  to 
make  the  sale." 

The  authorities  generally  concur  in  holding,  that  the 
administrator  has  no  interest  in  the  land  or  real  property  of 
his  intestate ;  and  no  power  to  sell,  except  what  he  acquires, 
under  the  direction  of  the  court,  from  the  express  provisions 
of  the  statute.  He  has  no  title  or  interest  in  the  land  which 
he  sells  under  order  of  the  court,  more  than  has  the  sheriff 
of  a  county  in  the  lands  of  the  judgment  debtor  which  he 
sells  under  execution.  So  far  as  title  or  interest  in  the  land 
is  concerned,  they  are  on  a  like  footing.  Each  is  the  mere 
agent  or  officer  of  the  law,  required  and  authorized  to  sell 
the  rights  which  others  have  in  lands  for  the  purpose  of  pay- 
ing debts. 

The  authority  to  sell  is  merely  statutory,  and  must  be  strictly 
pursued  or  the  sale  is  void. 

Corwin  v.  Menitt,  8  Barb.  841 ;  Jackson  «.  Robinson,  4  Wend. 
486. 

It  is  equally  well  settled  by  the  authorities,  and  equally  clear 
in  principle,  that  the  creditor  of  the  decedent  has  no  estate  in, 
or  title  to  the  lands  of  which  the  latter  may  have  died  seised. 

The  debts  due  from  the  ancestor  are  not  even  a  lien,  in  the 
strict  meaning  of  that  word,  upon  the  lands  he  may  leave. 
They  are  only  liable  to  be  made  a  Hen  by  the  concurrence 
of  certain  facts  and  circumstances,  to  be  shown  as  before 
mentioned,  and  found  to  be  true  by  the  proper  tribunal  to 
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which  jurisdiction  of  such  matters  is  committed.  There  is 
no  lien  until  the  decree  or  order  of  sale,  and  until  the  sale 
shall  be  made.  In  short,  the  debt  is  never  a  lien  at  all.  In 
other  words,  the  simple  contract  creditor  has  not,  like  the 
judgment  creditor,  a  subsisting,  vested  interest  in  the  land 
of  which  he  cannot  be  divested,  except  by  due  process  of 
law.  The  legislative  provision  which  authorizes  the  sale 
of  the  decedent's  lands  to  pay  his  debts,  does  not  vest  any 
right  of  property  in  the  creditor.  It  is  regarded  as  merely 
giving  a  remedy,  and  not  as  the  vesting  of  a  right.  Conse 
quently,  tlie  legislature  can,  at  any  time,  revoke  the  remedy, 
by  repealing  the  statute  which  gives  it,  or  othei-wise ;  and  if 
done  at  any  time  or  at  any  stage  of  the  proceedings,  before 
the  sale,  the  creditor  is  without  redress. 

This  was  so  held  in  the  case  of  Campan  v.  Gillette  1  Mann. 
(Mich.)  416.  In  that  case,  license  had  been  granted  to  the 
administratrix  to  sell  certain  real  estate  to  pay  the  debts  of 
her  intestate.  After  the  order  or  decree  of  sale  was  made, 
but  before  the  sale,  the  statute  which  gave  the  court  author- 
ity to  make  the  decree  or  order,  was  repealed.  The  repeal 
of  the  law  was  held  to  operate  as  a  revocation  of  the  order 
or  license  to  sell. 

And  in  Ohio,  in  Perry  v.  Clarkson^  16  Ohio,  571,  the  sale 
of  land  made  by  an  administrator,  pursuant  to  an  order 
entered  under  the  statute  of  1795,  was  declared  void,  because 
before  the  sale  was  made  the  statute  was  repealed. 

In  North  Carolina,  in  Thompson  v.  Cox^  8  Jones'  L.  R.  311, 
it  was  held  that  the  statute  of  that  State,  which  required  that 
"  the  heirs  and  devisees,  or  other  persons  interested  in  said 
estate,  shall  be  made  parties  to  the  petition  of  the  executor 
or  administrator  to  sell  real  estate,"  did  not  embrace  creditors ; 
but  that  the  words  "  or  other  persons  interested,"  were  in- 
tended to  embrace  the  assignees  of  an  heir  or  devisee.  It 
was  there  said  by  the  court  that  "  creditors  have  no  direct 
interest  in  the  estate,  and  can  only  reach  it  by  charging  the 
executor  or  administrator  with  the  proceeds  of  the  sale  as 
assets." 
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That  case  arose  upon  the  petition  of  creditors  to  set  aside 
a  sale  of  the  lands  of  the  intestate,  made  by  the  administrator 
to  pay  debts,  on  the  ground  that  the  creditors  were  not  made 
parties  to  the  proceedings.  The  petition  was  denied  for  the 
reason  that  the  creditors  had  no  interest  in  the  land. 

In  CHU  V.  CHveUy  4  Met.  (Ky.)  197,  a  sale  was  pronounced 
void,  where  it  appeared  upon  tlie  record  that  a  sale  of  the 
whole  tract  was  not  necessary  to  pay  the  decedent's  debts. 
The  point  was,  that  the  court  had  jurisdiction  to  order  a  sale 
of  only  so  much  as  was  necessary  to  pay  the  debts. 

In  WHsan  v.  Wilson^  13  Barb.  264,  it  was  held  that  unpaid 
debts  of  the  decedent  are  no  lien  upon  the  land  for  any  sub- 
stantial purpose,  either  in  law  or  equity,  until  made  so  by 
proper  proceedings. 

In  this  case  the  father,  under  the  belief  that  he  took  the 
lands  as  the  heir  at  law  of  a  deceased  son,  paid  some  debts 
due  from  the  son.  The  widow  of  the  son  was  afterwards 
delivered  of  a  son,  posthumous  issue  of  the  deceased  son,  who 
became  the  heir.  The  father  died,  and  his  executors  brouglit 
this  action  for  an  account,  and  to  restrain  the  prosecution  of 
an  action  at  law  for  use  and  occupation.  It  was  held  that 
the  executors  could  not  maintain  the  action. 

In  Jeweit  v.  Keenholta^  16  Barb.  193,  it  was  said  that  while 
the  debtor  lives  the  debt  is  not  a  lien  on  his  lands.  But  at 
the  moment  of  his  death,  it  becomes  at  once  a  lien  upon  the 
land,  so  that  the  heir  or  devisee  takes,  chargeable  with  the 
payment  of  the  debts  of  the  ancestor. 

The  latter  part  of  the  proposition  there  stated  is  only 
qualifiedly  true.  If  the  debt  became  a  lien  on  the  land,  in 
the  strict  sense  of  the  term  lien^  a  repeal  of  the  statute  could 
not  release  the  land  from  it.  It  is  unquestionably  true,  that 
before  .the  death  of  the  ancestor  the  debts  are,  in  no  sense  of 
the  word,  a  lien  on  his  lands.  Upon  his  death,  the  statute 
gives  the  creditor,  after  the  personal  property  is  exhausted,  a 
two-fold  remedy  against  the  heir.  It  gives  him  the  right  to 
require  a  sale  of  the  premises  of  the  decedent,  or  a  remedy 
by  action  directly  against  the  lieir.     As  before  remarked, 
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died  in  1861.  His  wife  petitioned  to  Lave  the  after-acquii-ed 
real  estate  Bold  to  pay  the  debts,  so  as  to  exonerate  the  per- 
sonal property  therefrom.  The  heirs  contested,  and  her  peti- 
tion was  denied. 

The  ground  assigned  was,  that  the  law  required  the  per- 
sonal property  to  be  first  exhausted ;  and  that  the  will  did  not 
express  a  difierent  intention. 

FOUBTH.      THE  DEBTS    OF    THE  AN0E8T0B,   AND    THE    BIOHT    OF 

THE  HEm    TO  CONTEST  THEM. 

When  proceedings  for  the  leasing,  mortgaging  or  selling 
lands  are  instituted,  the  parties  who  are  interested  in  the 
land  have  a  right  to  contest  the  claims  of  the  creditors.  To 
give  them  tlie  opportunity  to  contest  the  claims,  is  the  pur- 
pose for  which  they  are  to  be  made  parties.  The  right  of 
defense  is  open  to  the  heirs  to  the  same  extent  as  it  would 
be  to  the  ancestor,  if  alive. 

The  demands  must  be  such  as  were  due  from  the  ancestor, 
or  those  which  were  incurred  by  him  in  his  lifetime.  No 
other  claims  will  authorize  an  order  of  sale.  A  sale  of  the 
real  estate  of  an  intestate  by  the  administrator,  made  by 
the  order  and  under  the  direction  of  the  probate  court,  to 
defray  the  expense  and  costs  of  administration,  was  held 
illegal  and  void  in  Missouri. 

Farrar  v.  Dean,  24  Mo.  16 ;  see  also  Fitch  v.  Witbeck,  2  Barb. 
Ch.  R.  161. 

Judgment  of  the  court,  determining  the  indebtedness  of 
the  ancestor,  had  after  his  decease,  is  open  to  be  questioned 
in  proceedings  against  heirs,  when  the  heirs  were  not  parties 
to  the  proceedings  wherein  the  judgment  was  had. 

Platter  v.  Anderson,  6  Ind.  88. 

An  action  of  ejectment  by  the  heir,  to  recover  the  posses- 
sion of  lands  descended,  is  not  barred  by  a  petition  and  pro- 
ceedings thereon  by  an  administrator  for  a  license  to  sell  the 
premises  for  the  payment  of  debts. 

ChadboTime  v,  RockUfib,  80  Maine,  854. 
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In  Scmdford  v.  Orangery  12  Barb.  403,  it  was  held,  that 
80  mach  of  a  jadgment  in  an  action  against  administrators, 
for  a  debt  due  from  the  intestate,  as  was  for  costs  awarded 
against  the  administrators,  could  not  be  charged  on  real 
estate  in  the  hands  of  the  heir.  This  decision  was  put  upon 
the  authority  of  Wood  v.  Byington^  2  Barb.  Ch.  E.  387 ;  and 
it  was  there  founded  entirely  upon  the  construction  given  to 
the  statute  provision  npon  that  point. 

In  view  of  all  the  authorities  upon  the  subject,  it  is  un- 
doubtedly the  rule,  that  the  estate  of  the  ancestor  who  has 
died  intestate,  is  vested  in  his  heirs,  immediately  upon  his 
decease :  and  that  his  creditors  have  no  estate  therein,  or 
lien  thereupon,  until  sale  has  been  made  and  perfected  by 
his  administrator,  or  executor,  by  proceedings  taken  strictly 
according  to  the  directions  prescribed  by  statute. 

SECTION  IV. 

WHEN  GBEOrrOBS  OF  THE  DECEDENT  MAT  SUE  THE  HEIRS.  WHAT 
MUST  BE  SHOWN  TO  SITSTAIN  6IT0H  ACmON.  GENERAL  BULES 
AND  PSINOIPLES  COMMON  TO  ALL  THE  STATES.  AUTHORiriES 
EXAMINED. 

FlBffT.     THB  OHARACTEB  or    THB  DEBTS  Of    THB  DBOEDElTr  THAT  MAT  BB  EV« 

forced  of  thb  hbib. 
Sbcond.    The  parties  defendant  and  theib  eights  of  defense. 

It  should  be  borne  in  mind,  while  upon  the  subject  of  this, 
as  well  as  the  preceding  section,  that  the  creditors  of  the 
ancestor  were  furnished  with  no  remedies  by  the  feudal  law 
for  the  enforcement  of  their  debts  against  the  heir.  That 
system  of  laws  recognized  no  rights  upon  which  that  class 
of  remedies  could  be  made  to  rest.  Its  policy  was  hostile  to 
such  demands,  because  it  would  render  the  tenant  less  able 
to  perform  his  feudal  services  and  pay  his  rents.  The  two 
classes  of  obligations  could  not  live  together.  The  land 
must  be  all  feudal  or  all  free. 

Chancellor  £ent,  in  his  Commentaries,  remarks  of  the 
feudal  law,  touching  this  subject,  as  follows :  "  By  the  hard 
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and  unjast  rule  of  the  common  law,  land  descended,  or 
devised,  was  not  liable  to  simple  contract  debts  of  the  ances- 
tor or  testator."  4  Kent,  419,  420. 

The  learned  commentator  evidently  looked  at  the  question 
from  the  modem,  and  not  from  the  ancient  standpoint.  The 
moral  standard  of  the  feudal  period  could  not  have  consist- 
ently favored  the  class  of  remedies  which  are  the  subject  of 
this  section.  It  would  have  been  hard  upon  the  heir  to  exact 
and  force  from  him  the  rents  and  services  imposed  by  the 
feudal  law,  on  his  succeeding  to  the  ancestor's  estate,  or  ten- 
ancy, and  at  the  same  time  force  him  to  pay  the  debts  of 
the  ancestor,  to  the  amount  of  the  full  value  of  the  lands 
descended  to  him.  He  would  not  have  had  the  means  to 
meet  both  classes  of  demands.  The  heir,  upon  succeeding 
to  the  tenancy,  was  compelled  to  render  to  the  feudal  lord, 
in  rents  and  services,  its  full  annual  value.  There  was 
nothing  left  to  pay  the  ancestor's  debts. 

This  liability  to  debts  was  an  encroachment  upon  the 
rights  of  the  feudal  lord  and  the  rights  of  his  tenant,  as  those 
rights  were  established  under  the  feudal  law.  It  was  a  sys- 
tem of  liabilities  which  grew  up  in  opposition  to  the  feudal 
system,  and  has  reached  its  present  condition  by  slow  stages, 
with  considerable  intervals  between. 

The  rules  of  the  past  periods  which  are  now  changed,  are 
important,  chiefly  to  instruct  as  to  what  extent  the  decisions 
and  authorities  of  the  diflerent  eras  are  applicable  to  explain 
and  ascertain  the  rights  and  obligations  of  parties  under 
existing  laws,  and  will  be  briefly  considered  for  .that  pur 
pose. 

FIRST.      THE  GHABAOTEB  OP  THE  DEBTS  OF  THE  DEOEDENT  THAT 

MAY  BE  ENFOEOED  OF  THE   HEIB. 

In  the  early  stages  of  this  branch  of  the  law  in  England, 
the  liability  of  the  heir  seems  to  have  been  limited,  not 
merely  to  debts  evidenced  by  matter  of  record,  or  by  deed, 
but  to  debts  which  by  the  language  of  the  agreement  em- 
braced the  heirs  as  parties  bound  to  pay.     The  obligation 
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was  required  to  be  one  which  purported  to  agree  to  pay,  not 
only  for  the  contracting  party,  but  for  his  heirs. 

Co.  Litt.  209  a ;  Bac  Abr.  Tit.  Heir  and  Ancestor,  F. ;  Co.  Idtt. 
876  b  ;  Backlej  v.  Nightengale,  1  Strange,  665  ^Winiam8 
on  Real  Prop.  68 ;  2  BL  Com.  244 ;  Plow.  457 ;  4  Kent,  419, 
420. 

The  notion  that  to  bind  the  heir,  the  ancestor  must  contract 
that  the  heir  should  be  bound,  was  not  unnatural  to  the  rude 
ideas  of  the  feudal  age.  It  was  not  necessary  to  the  feudal 
contract  to  name  the  heir,  only  for  the  purpose  of  indicating 
the  intention  of  the  parties  to  extend  the  contract  of  lease  to 
the  heirs.  The  obligation  to  service  and  rents  on  the  part 
of  the  heir,  did  not  depend  on  any  express  contract  that  he 
should  be  liable.  Originally,  and  in  pure  feuds,  there  was 
no  express  provision  to  perform  services,  or  pay  rents.  The 
feudal  law  supplied  that  part  of  the  contract  by  certain 
established  rules.  When  it  became  the  custom  to  specify 
the  services  and  rents  in  the  contract  of  lease,  it  was  so  far  a 
departure  from  the  feudal  customs  as  to  be  placed  under  the 
denomination  of  an  impure  or  improper  feud.  The  obliga- 
tions upon  the  heir  never  gained  force  from  any  expressed 
intention  of  the  ancestor  to  bind  him.  The  intention  of  the 
party  making  a  contract,  it  is  true,  is  the  controlling  prin- 
ciple, when  confined  to  such  limits  as  he  has  a  right  to  con- 
tract for.  But  the  expressed  intention  of  one  person  to 
obligate  another,  is  of  no  moment  to  fix  the  obligation  upon 
that  other.  The  heir  could  not  be  bound  to  pay  the  debts  of 
the  ancestor  merely  because  the  ancestor  might  have  cove- 
nanted that  he  should  pay  them.  Such  a  rule  would  enable 
every  generation  to  borrow  from  posterity  to  an  unlimited 
extent,  and  would  lead  to  endless  absurdities. 

The  idea,  therefore,  that  the  heir  should  be  bound  to  pay 
only  such  specialty  debts  of  the  ancestor,  as  provided  in 
express  terms  that  the  heir  should  pay,  was  soon  abandoned. 

Nor  was  there  any  sound  reason  why  specialty  debts  should 
be  preferred  to  simple  contract  debts  in  that  respect.  The 
one  was  no  more  a  lien  upon  the  land,  while  the  debtor 

85 
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lived,  than  the  other.  And,  as  the  rule  was  first  established, 
even  the  specialty  creditor  lost  all  chance  to  resort  to  the 
land,  by  an  alienation  of  the  land  by  the  debtor  during  life, 
or  by  a  testamentary  alienation. 

Plunket  V  Penaioiif  2  Atk.  204 ;  Davy  v,  Pepyv,  Plowden,  439. 

The  distinction  was  not  long  continued.  Simple  contract 
debts  were  soon  placed  on  the  same  footing  with  specialty 
debts,  in  respect  to  the  heirs.  The  manner  in  which  the 
change  was  brought  about  seems  to  be  this :  It  occasionally 
happened  that  debtors,  through  their  own  appreciation  of 
justice^  devised  or  conveyed  by  deed  their  lands  to  trustees 
to  sell,  and  from  the  proceeds,  to  pay  their  debts ;  or,  by  their 
wills,  they  charged  their  lands  with  the  payment  of  their 
debts  generally,  making  no  distinction  in  favor  of  specialties. 

The  distribution  of  the  proceeds  of  estates  so  disposed  of, 
devolved  on  the  court  of  chancery ;  and  that  court  adopted 
the  rule  of  allowing  creditors  by  simple  contracts,  to  share 
equally  with  the  creditors  by  specialties.  This  practice  was 
extended  and  made  to  embrace  the  liabilities  of  heirs. 

Parker  «.  Dee,  2  Chan.  Cases,  201 ;  Bailey  v.  Ekins,  7  Ves. 
819 ;  2  Jarm.  on  WiUs,  544 ;  Wniiams  on  Contracts,  64 ; 
Silk  V,  Prine,  2  Leading  Cases  in  Eq.  252. 

This  change  in  favor  of  simple  contracts  was  not  made 
immediately,  however,  after  the  practice  here  referred  to  in 
the  court  of  chancery ;  and,  when  first  introduced,  was  limited 
in  its  extent.  By  the  statute,  47  Geo.  Ill,  ch.  74,  the  fee 
simple  estates  of  deceased  traders  were  made  liable  to  their 
simple  contract  debts,  equally  with  their  specialties.  That 
was  in  1807;  but  it  was  not  until  1833  that  the  provisions 
of  that  statute  were  made  applicable  to  all  debtors  alike,  and 
then  only  in  a  qualified  manner.  See  3  and  4  William  IV, 
ch.  104. 

See  also  Richardson  v.  Horton,  7  Beavan,  112 ;  2  Sug.  on  Yen 
dors,  298 ;  Spackman  «.  Trimbell,  8  Simons«259. 

A  distinction  was  made  in  England  in  regard  to  judgment 
creditors.     This  distinction  was  confined  to  such  judgments 


MAY  SUE  THE  HEIBS.  275 

aa  bad  been  obtained  against  the  debtor  iu  his  life-time. 
By  the  statute,  Edw.  I,  ch.  18,  the  judgment  creditor  was 
allowed  to  take  and  hold  the  one-half  of  the  debtor's  land 
along  with  his  chattels,  until  the  debt  was  made.  .Beasts 
of  the  plough  were  excepted  from  the  operation  of  the 
statute. 

The  creditor  had  that  right  to  the  land,  even  after  it  had 
passed  to  a  purchaser,  and  after  the  decease  of  the  judgment 
debtor. 

8ee  Stileman  v,  Ashdown,  2  Atk.  608. 

But  such  judgment  creditors  were  not  entitled  to  a  per- 
sonal action  against  the  heir,  except  by  scire  facias  to  have 
execution  of  the  lands. 

Sir  Wm.  Herbert's  case,  8  Coke  R.  12a ;  Davy  v.  Pepys,  Plow. 
441 ;  WUliains  on  Real  Prop.  67,  note  1. 

The  judgment  creditors,  therefore,  were  not  so  highly 
privileged,  in  that  respect,  as  against  the  heir,  as  the  mere 
contract  creditors.  The  latter  could  recover  by  action  against 
the  heir  the  full  amount  of  all  the  lands  descended,  while 
the  former  could  reach  only  such  lands  as  were  embraced  by 
the  lien  of  their  judgments ;  and  of  them,  could  appropriate 
only  one-half  to  their  debts. 

The  legislation  of  this  country  is  more  favorable  to  credit- 
ors than  the  legislation  of  England,  in  subjecting  the  lands 
of  the  decedent  to  the  payment  of  his  debts.  The  general 
rule  seems  to  have  been  adopted  here,  that  the  lands  of  which 
the  debtor  shall  have  died  seised  of  an  estate  of  inheritance, 
shall  be  liable  to  the  payment  of  his  debts,  whether  such 
debts  are  specialties  or  simple  contract  debts ;  and,  for  that 
purpose,  that  they  shall  be  regarded  as  assets  in  the  hands 
of  the  heir,  which  may  be  so  appropriated  and  applied,  either 
by  the  sale  of  the  premises  on  the  application  of  the  admin- 
istrator, or  executor,  or  by  an  action  against  the  heir  in  the 
manner  provided  by  statute. 

4  Kent  Com.  420 ;  Watkins  v.  Holman,  16  Peters,  25  ;  Bellas 
v.  McCarty,  10  Watts,  31 ;  Morris'  Lessee  v.  Smith,  1  Yates, 
244 
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Yet,  as  before  shown,  the  debts  of  the  ancestor,  whether 
due  by  special  or  simple  contract,  are  not  a  lien  on  the 
debtor's  land  daring  his  life,  unless  they  have  been  made 
matter  of  judgment  record,  or  secured  by  mortgage  on  the 
premises.  They  can  be  made  a  lien  upon  the  land  daring 
his  life  only  by  a  judgment,  unless  he  chooses  to  make  them 
so.  While  he  lives,  his  lands  can  be  reached  and  appropria- 
ted to  the  payment  of  his  debts  by  the  prosecution  to  judg- 
ment of  an  action  against  him.  After  his  decease,  they  can 
be  reached  only  by  sale  upon  application  of  the  executor  or 
administrator,  and  the  order  or  decree  of  the  tribunal  to 
which  jurisdiction,  for  that  purpose,  has  been  committed ; 
or,  by  an  action  against  the  heir  or  devisee,  to  recover  upon 
the  debts  the  value  of  the  lands  which  the  parties  sued  may 
have  received,  except,  of  course,  judgment  debts,  where 
judgments  have  been  rendered  in  an  action  commenced 
before  the  death  of  the  debtor,  when  the  lands  upon  which 
the  judgment  is  a  lien  may*be  sold  under  execution  issued 
thereon. 

The  fact  that  the  debt  may  have  been  secured  by  a  mort- 
gage upon  certain  lands  made  by  the  ancestor,  has  been  held 
in  New  York,  to  have  no  eifect  upon  the  rights  of  the  mort- 
gage creditor  in  an  action  against  the  heirs  upon  the  bond, 
without  first  foreclosing  the  mortgage. 

Roosevelt  o.  Carpenter,  28  Barb.  426. 

This  was  put  entirely  upon  the  ground,  that  the  provisions 
of  the  statute  which  gave  the  creditor  his  action  against  the 
heir,  authorized  no  distinction  in  that  respect,  between  debts 
secured  by  mortgage  and  those  which  were  not.  It  is  said  by 
.  Sutherland,  J. :  "I  find  neither  reason  nor  authority  for 
holding  that  the  mortgage  creditor  is  confined,  in  the  first 
instance,  to  his  remedy  given  by  the  mortgage  against  the 
mortgaged  premises  ;  and  that  he  cannot  pursue  the  remedy 
which  the  statute  gives  him  against  the  heirs  and  all  the  real 
estate  which  they  take  by  descent,  on  the  bond,  until  he  has 
first  exhausted  his  remedy  upon  the  mortgage." 
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The  statute  which  gives  the  creditor  an  action  against  the 
heir,  declares  that  the  heirs  shall  be  liable  for  the  debts  of 
the  ancestor,  arising  by  simple  contract  or  by  specialty,  to 
the  extent  of  the  estate  descended  to  them. 

2  R.  S.  453,  g  82. 

Sut  the  debts  of  the  ancestor  are  not  all  in  the  same  order, 
in  regard  to  the  liability  of  the  heir  to  pay.  Some  are  pre- 
ferred to  others.  In  New  York,  debts  are  divided  into  three 
classes  in  that  respect:  1.  Debts  entitled  to  a  preference 
Tinder  the  laws  of  the  United  States.  2.  Judgments  docketed 
and  decrees  enrolled  against  the  ancestor,  according  to  the 
priority  thereof.  3.  Kecognizances,  bonds,  sealed  instru- 
ineuts,  notes,  bills  and  unliquidated  demands  and  accounts. 
2  R.  S.  453,  §  87. 

The  heirs  are  not  allowed  to  make  preferences  among  debts 
of  the  same  class.  Id.  §  38. 

Similar  provisions  seem  to  exist  in  the  statutes  and  practice 
of  the  other  States. 

The  demands  which  may  be  enforced  against  the  heir,  to 
the  extent  of  the  property  descended  to  him,  are  limited  to 
those  which  arise  out  of  contracts ;  but  it  is  not  important 
whether  the  contracts  are  under  seal,  or  in  what  manner  they 
are  witnessed,  except  so  far  as  it  may  relate  to  precedence  of 
one  class  of  demands  over  another.  It  is  enough  to  make 
the  heir  liable  to  action,  that  a  debt  founded  upon  contract 
existed  against  the  ancestor,  and  that  ho  has  lands  by  descent 
from  the  ancestor,  for  which  he  has  not  fully  accounted  in 
the  payment  of  other  debts  against  the  ancestor,  of  an  equal, 
or  of  a  superior  class. 

SEOOND.  THE  PABTIES  DEFENDAIVT  AND  THEm  BIGHTS  OF  DEFENSE. 

It  should  not  be  forgotten,  while  considering  this  class  of 
obli^tions,  that  the  heir  is  not  liable  upon  the  same  princi- 
ple, or  to  the  same  extent,  as  he  is  liable  upon  his  own  con- 
tracts, or  upon  his  own  debts.  Regarded  in  a  mere  peraonal 
view,  independently  of  his  succession  to  the  estate  of  the 
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ancestor,  the  heir  is  not  liable  at  all.  Consequently,  the 
creditor  of  the  ancestor  has  no  claim  upon  the  heir,  beyond 
recovering  what  the  heir  may  have  received  by  way  of  inheri- 
tance from  the  ancestor.  It  is  only  one  of  the  modes  which 
the  law  provides  to  the  creditor,  for  reaching  and  appropria- 
ting property  of  the  debtor  after  the  debtor's  decease.  In 
other  words,  the  real  estate  which  may  have  come  to  the 
heir,  on  the  death  of  the  ancestor,  is,  under  certain  circum- 
stances, treated  as  the  assets  of  the  ancestor  for  the  purpose 
of  paying  his  debts ;  and  the  suit  against  the  heir,  is  one  of 
the  ways  provided  in  the  law  for  the  creditor  of  the  ancestor 
to  reach  those  assets.  That  is  all  the  liability  imposed  by 
the  law  upon  the  heir,  to  pay  the  debts  of  the  ancestor. 

There  are  some  of  the  earlier  cases  which  might  be  mis- 
taken, upon  a  superficial  reading,  as  holding  otherwise. 
The  cases  referred  to,  are  those  where  the  plaintiff  was 
allowed  to  have  verdict  for  the  full  amount  of  his  debt,  with- 
out regard  to  the  value  of  the  estate  descended  to  the  heir. 
A  critical  reading  of  those  cases,  will  make  it  plain  that  the 
decisions  of  the  courts  therein,  turned  upon  a  question  of 
pleading,  and  not  upon  any  rule  or  principle  that  the  heir 
was  liable,  beyond  the  amount  received  by  him. 

Smith  V.  Angely  reported  in  7  Mod.  R.  40,  and  in  2  Ld. 
Raym.  783,  is  one  of  the  leading  cases  in  England,  toucliing 
the  liability  of  the  heir  to  pay  the  debts  of  the  ancestor.  It 
was  an  action  against  an  heir  on  the  bond  of  his  ancestor. 
The  execution  of  the  bond  was  admitted  by  the  pleadings. 
It  was  further,  in  the  same  way,  admitted  that  the  ancestor 
was  seised  of  the  lands,  but  had  leased  them  for  the  term 
of  500  years.  This  lease  for  years  was  made  in  1679.  The 
consideration  of  this  lease  for  the  term  of  500  years  did  not 
consist  of  a  yearly  rent,  but  of  the  gross  sum  of  £300  paid 
to  the  ancestor ;  l)ut  with  this  provision  in  the  lease,  that  if 
the  lessor,  or  his  executors  or  administrators,  paid  £60  per 
annum  to  the  lessee  during  his  life,  then  this  term  of  500 
years  should  cease.  It  was  also  admitted,  that  the  reversion 
of  the  fu(.\  aller  the  term  of  500  years,  came  to  the  heir  by 
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descent,  but  subject  to  the  dower  right  of  the  wife  of  the 
ancestor. 

The  case  is  said  to  have  been  several  times  argued.  It 
was  presented  to  the  court  upon  the  demurrer  of  the  plaintiff 
to  the  defendant's  rejoinder,  whereby  the  facts  were  admitted 
by  the  record,  substantially  as  here  stated. 

It  seems  to  have  been  admitted,  that  the  plaintiff  was 
entitled  to  judgment.  The  dispute  was  in  regard  to  the 
amount  which  he  should  recover.  The  plaintiff  claimed  to 
recover  the  full  amount  due  on  the  bond.  The  question  is 
thus  stated :  Lord  Holt  delivered  the  opinion  of  the  court, 
and,  among  other  things  said  :  "  But  the  question  was,  what 
judgment  we  ought  to  give  him,  whether  a  special  one,*  to 
have  execution  of  the  lands  and  tenements  mentioned  in  the 
plea,  or  generally  against  him  as  heir  to  his  ancestor.  We 
have  considered  both,  and  we  are  of  opinion  there  ought  to 
be  general  judgment  against  the  defendant,  by  which  his 
body,  his  goods  and  his  lands,  which  are  not  assets,  may  be 
taken  in  execution." 

The  court  resolved  that  general  question  into  two  other 
and  more  particular  questions:  1,  whether  the  pleading  a 
lease  of  a  term  for  years  by  the  ancester,  was  a  full  defense ; 
and  2,  whether  the  assignment  of  dower  to  the  wife  was 
good  as  a  defense. 

It  seems  to  have  been  conceded,  that  had  the  lease  been 
for  a  life  or  lives,  the  plea  would  have  been  good ;  and  the 
distinction  between  the  two  is  thus  stated:  "What  makes 
complete  assets  ?  To  have  the  freehold  and  inheritance  of 
the  estate  descend  to  him,  and  that  he  has  from  his  ancestors  ; 
therefore  he  has  complete  assets.  If  it  were  a  lease  for  life 
made  by  the  ancestor,  and  only  a  reversion  in  fee  expectant 
thereupon  had  descended  from  the  ancestor,  that  would  not 
be  assets  in  possession,  but  a  reversion  in  fee  expectant  upon 
an  estate  for  life  ;  and  there  he  had  not  a  freehold,  as  here 
he  had,  but  a  revers^ion  expectant  upon  a  freehold ;  besides, 
it  appears  by  the  statute  of  Gloucester,  and  of  21  II.  8,  that 
the  common  law  did  not  much  regard  estates  for  years,  for 
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Buch  estate  was  subject  altogether  to  the  will  of  him  in 
reversion."  7  Mod.  page  42. 

The  opinion  of  the  eonrt,  in  the  same  case,  is  put  in  dif- 
ferent language  in  2  Ld.  Raym.  784,  as  follows:  "1.  As  to 
the  first,  the  question  is,  whether  the  heir  ought  to  plead  the 
lease  for  years  in  delay  of  execution  of  the  plaintiffs,  or  ought 
to  confess  assets  in  possession." 

Lord  Holt  said  :  "  He  had  known  the  lease  pleaded,  and 
therefore  he  was  unwilling  to  deliver  a  decisive  opinion  in 
that  point,  because  it  is  not  now  material  in  this  case ;  but  it 
seemed  to  him,  that  the  heir  ought  not  to  plead  the  lease, 
but  ought  to  confess  assets  in  possession,  without  taking 
notice  of  the  lease  for  years ;  for  the  having  of  the  freehold 
and  inheritance  of  the  lands  of  the  ancestor  descended  to  the 
heir,  makes  complete  assets  in  possession.  But  if  the  ancestor 
had  made  a  lease  for  the  life  of  J.  S.  and  died,  and  the  rever- 
sion had  descended  to  the  defendant,  there  he  would  have 
had  only  assets  in  reversion." 

The  plea  of  dower  right  in  the  wife  of  the  ancestor  was 
held  bad,  because  it  could  only  reach  one-third  of  the  land. 

That  case  may  be  said  to  have  turned  upon  a  question 
of  pleading.  The  defendant  alleged,  what  he  claimed  was 
equivalent  to  alleging,  that  he  had  no  assets  by  descent,  but 
his  plea,  as  construed  by  the  court,  showed  that  he  had  assets. 
That  is,  he  had  the  reversion  of  an  estate  in  fee  expectant  on 
a  term  for  years,  which,  as  the  law  then  was,  and  as  the  com- 
mon law  rule  now  is,  was  regarded  as  a  freehold  in  possession, 
and  the  dower  right  affected  only  one-third  of  the  premises. 

Then  came  in  another  rule,  in  force  at  that  day,  that  if  the 
defendant  **  plead  a  fact  which  he  knows  to  be  false,  and  it 
be  found  against  him ;  as  where  he  says  that  he  has  nothing 
by  descent,  and  the  jury  find  that  he  has  something^  however 
small  it  may  be,  and  insufficient  to  discharge  the  debt,  the 
plaintiff  is  entitled  to  a  general  judgment  for  the  debt,  dama- 
ges and  costs,  and  to  sue  out  the  like  execution  against  him 
as  on  a  judgment  for  his  own  debt,  and,  therefore,  the  plain- 
tiff may  have  a  capias  ad  satv^faciandum^  fieri  fa^ias^  or  an 
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elegit  for  a  moiety  of  all  tho  lands  which  the  heir  is  seised 
of,  whether  by  descent  or  otherwise." 

2  Saond.  R.  7a,  note  4. 

It  is  also,  in  the  same  authority,  stated  to  be  a  general  rale, 
that  "  at  the  common  law,  if  the  heir  had  bona  fde  aliened 
the  lands  which  he  had  by  descent,  before  an  action  wa^ 
commenced  against  him,  he  might  discharge  himself  by 
pleading  that  he  had  nothing  by  descent  at  the  time  of  suing 
oat  the  writ,  or  filing  the  bill,  and  the  obligee  had  no  remedy 
at  law." 

See  Redflhaw  «.  Heeter,  6  Mod.  123 ;  Jeffirey^  v.  Barrow,  10  id.  18. 

It  will  be  seen  by  the  authorities  here  cited,  that,  according 
to  the  common  law  rule,  if  the  jury,  upon  such  issue,  found 
for  the  defendant,  the  plain tiif  could  not  recover ;  but  if  they 
found  for  the  plaintiff,  the  plaintiff  had  judgment  and  execu- 
tion against  the  defendant,  for  the  full  amount  of  the  debt 
against  the  ancestor. 

The  distinction  between  a  lease  for  life  and  for  years,  as 
made  in  Smith  v.  Angelj  has  no  foundation  upon  which  to 
rest  in  this  country.  In  England,  a  term  for  years  was 
not  regarded  as  real  estate.  In  this  country  the  rule  ia 
different  in  some  respects.  There,  the  tenant  for  years  was 
not  regarded  as  vested  with  an  estate  in  the  land,  in  tho 
full  sense  of  an  estate.  Hercf  he  has  all  the  rights  and 
remedies  of  a  tenant  of  an  estate  in  fee,  to  the  full  extent  of 
his  term. 

This  question  was  considered  in  AveriU  v.  Taylor^  8  N. 
Y.  44 ;  and  it  was  held,  that  a  tenant  for  years  may  redeem 
under  a  mortgage  of  the  premises  made  by  the  lessor  before  . 
the  lease. 

The  decision  was  put  upon  the  point,  that  a  term  for  years, 
under  the  new  York  statute,  was  real  estate.  Reference  was 
made  to  2  R  S.  359,  §  3,  and  367,  §  24,  which  provide,  the 
first  cited,  that  certain  judgments  "  shall  bind  and  be  a  charge 
upon  the  lands,  tenements,  real  estate  and  chattels  real  of 
every  person    against  whom   any  such  judgment  shall  be 

36 
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rendered ;  "  and  the  second,  that  the  execution  to  be  issned 
upon  said  judgment  shall  command  the  officer  to  whom  it  is 
directed  to  "  cause  the  amount  of  such  judgment  to  be  made 
of  the  real  estate  of  the  person  against  whom  such  judgment 
was  rendered,"  if  sufficient  goods  and  chattels  cannot  be 
found.  Reading  these  two  sections  together,  it  is  evident 
that  the  law  makers  regarded  estates  for  years  as  real  estate ; 
otherwise,  there  is  no  authority  for  the  sale  of  such  interests 
under  execution,  as  an  interest  in  land. 

But  therq  are  other  considerations  referred  to  in  the  opin- 
ion, more  significant  than  the  language  of  the  statute,  to 
show  tliat  a  term  for  years  is  entitled  to  be  treated  as  real 
estate.  The  tenant  for  a  term  of  years  is  regarded  in  the 
law,  as  it  now  exists,  as  having,  in  his  tenancy,  rights  of 
property  in  the  full  sense  of  the  word  "  property,"  and  as  enti- 
tled to  all  the  remedies  to  protect  himself  in  its  enjoyment 
which  belong  to  a  tenant  for  life.  The  feudal  distinction 
between  the  two  classes  of  interests  has  in  a  measure  passed 
away. 

But  the  rule  that  the  heir  might  relieve  himself  of  liability, 
by  an  alienation  of  the  estate  descended,  before  suit  brought, 
was  so  changed  by  the  statute,  3  Wm.  &  M.,  ch.  14,  §  5,  as 
to  make  the  heir  liable,  notwithstanding  he  might  have 
aliened  the  land  which  came  to  him  b}'  descent,  before  the 
commencement  of  the  action  against  him  by  the  creditor  of 
the  intestate;  but  liable  only,  in  the  words  of  the  statute, 
"  to  the  value  of  the  said  lands  so  by  him  sold,  aliened  or 
made  over;"  and  execution  was  to  issue  against  such  heir, 
"  to  the  value  of  the  said  lands  or  debts,  saving  that  the 
lands  bona  fide  aliened,  before  the  action  brought,  shall  not 
be  liable  to  such  execution." 

It  will  be  readily  seen,  that  the  provisions  of  the  statute 
made  it  the  duty  of  the  jury  to  find  the  value  of  the  lands 
aliened,  whenever  the  heir  had  sold  the  lands  before  suit 
brought,  and  whenever  the  issue  of  ricnB  per  descent  was 
found  against  the  defendant.  It  was  the  gross,  and  not  the 
yearly  value  of  the  land,  which  the  jury  were  to  find. 
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The  provisions  of  the  statute  did  not  attempt  to  change 
the  rnle  or  principle  of  liability  of  the  heir,  but  only  the 
practice.  Instead  of  finding  for  the  full  amount  of  the  debt, 
in  case  they  found  for  the  plaintiff  on  the  issue,  rie^is  per 
descent,  the  jury  were,  in  all  cases,  to  limit  the  amount  of 
the  verdict  to  the  value  of  the  lands  descended,  and  to  find 
tlmt  value  when  it  was  not  fixed  by  the  agreement  of  the 
parties.  ^ 

That  is  now  substantially  the  rule  and  the  practice  in  this 
country.  In  New  York  the  statutes  are  similar  to  the  English 
statute  in  that  respect,  and,  consequently,  the  duty  of  the 
jury  is  similar,  whenever  the  pleadings  and  the  evidence  are 
similar.  Whenever  it  is  one  of  the  issues  in  the  pleadings, 
whether  the  defendant  had  lands  bv  descent  or  not,  it  is  the 
duty  of  the  jury,  not  only  to  find  upon  that  issue,  but  also 
when  they  find  that  issue  for  the  plaintiff,  to  find  the  value 
of  the  land  which  so  descended. 

Roosevelt  v.  The  Heirs  of  Fulton,  7  CJow.  71. 

In  the  case  here  cited,  the  rule  as  to  the  form  of  the  plead- 
ing was  held  as  follows :  "  It  seems  to  be  well  settled  by  the 
common  law,  that  where  an  action  is  brought  against  the 
heir,  on  an  obligation  made  by  his  ancestor,  in  which  he  has 
bound  his  heirs,  in  order  not  to  be  liable  farther  than  the 
value  of  the  land  descended,  it  is  necessary  for  him  to  con- 
fess the  action,  and  admit  the  certainty  of  the  assets.  If  he 
pleads  a  false  plea,  which  is  found  against  him,  or  if  judg- 
ment be  given  by  default,  or  on  any  other  matter  or  ground, 
without  confessing  and  showing  the  certainty  of  the  assets, 
the  plaintiff  shall  have  execution  as  he  should  have  for  the 
debt  of  the  heir  himself  on  his  own  bond." 

In  regard  to  the  statute  changes  it  is  said :  "  The  statute 
3  and  4  W.  and  M.,  S.  5,  6,  altered  the  common  law  in  two 
respects :  1.  By  declaring  that  the  heir  should  be  answerable 
to  the  value  of  the  land  sold  or  aliened,  and  that  to  the  plea 
of  rie7is  per  desGcnt,  the  plaintiff  might  reply  that  he  had 
lands  before  the  original  writ  brought;  and  if  the  issue  was 
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found  for  the  plaintiff,  the  jury  should  inquire  of  the  value 
of  the  lands,  upon  which  execution  should  be  awarded 
against  the  heir.  This  statute  further  provides,  that  if  judg- 
ment be  given  against  the  heir  by  confession  of  the  action, 
without  confessing  the  assets  descended,  or  upon  demurrer 
or  nil  didty  it  shall  be  for  the  debt  or  damages,  without  any 
writ  to  inquire  of  the  value  of  the  lands.  Whenever  the 
plaintiff  replies  according  to  this  statutq,  he  is  not  entitled 
to  a  general  judgment,  as  he  was  at  common  law,  but  can 
only  recover  the  value  of  the  land,  which  the  jury  must  find." 

This  case  of  lioosevelt  v.  Heirs  of  Fulton^  was  an  action 
for  breach  of  the  covenant  of  the  ancestor.  It  appeared  that 
by  articles  of  agreement,  made  between  the  plaintiff  and  the 
defendants'  ancestor,  the  plaintiff  had  covenanted  that  he 
would  cause  to  be  conveyed,  by  letters  patent,  to  the  defend- 
ants' ancestor,  certain  lands  in  Indiana ;  and  the  defendants' 
ancestor  had  covenanted  to  pay  the  plaintiff  certain  sums  of 
money  therefor.  The  action  was  brought  to  recover  from 
the  heirs,  upon  that  agreement,  the  sums  of  money  which  the 
ancestor  had  agreed  to  pay.  The  plaintiff  was  allowed  to 
have  a  general  verdict.  A  motion  was  made  upon  case  and 
exceptions  for  a  new  trial,  which  was  granted.  One  of  the 
grounds  of  error  was,  that  the  jury  should  have  found  the 
value  of  the  land  descended,  instead  of  rendering  a  general 
verdict  for  the  full  amount  of  the  debt.  But  that  question 
was  made  to  depend  upon  the  form  of  the  pleadings  as  they 
existed  in  that  case,  as  the  law  then  was. 

It  has  been  held  in  New  York,  that  one  who  pays  a  debt 
which  he  is  not  personally  bound  to  pay,  and  which  is  not  a 
charge  upon  his  property,  is  not  entitled  to  be  subrogated  to 
a  lien  which  the  creditor  had  upon  the  estate  of  the  debtor. 

Wilkes  and  others,  appellants,  «.  Harper  and  others,  respond- 
ents, 1  N.  Y.  686. 

In  that  case  Horatio  Wilkes  was  one  of  several  executors, 
as  well  as  one  of  several  legatees  and  devisees.  He  was  for 
a  long  time  permitted  by  his  associate  executors  to  manage 
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the  estate  of  the  testator;  and  had  so  far  mismanaged  and 
squandered  the  property  that  his  co-legatees  did  not  and  could 
not  obtain  their  respective  shares.  After  having  thus 
betrayed  his  trust,  H.  W.  died,  and  his  co-executors  and 
legatees,  who  had  suffered  'by  his  defalcations,  sought  to  reach 
and  appropriate  to  the  payment  of  their  shares  such  real 
estate  of  the  testator  as  had  passed  by  devise  to  H.  W. 

They  had  also  paid  demands  due  from  the  testator,  which 
their  defaulting  associate  should  have  paid,  and  which  they 
were  advised  they  were  liable  to  pay  by  reason  of  his  mis- 
conduct. They  sought  to  make  the  amounts  so  paid,  out  of 
the  real  estate  devised  to  H.  W.,  along  with  amounts  due  to 
them  as  legatees  under  the  will. 

They  were  opposed  by  the  respondents  in  the  suit,  who  had 
recovered  a  judgment  against  H.  W.  before  his  death,  which 
was  a  lien  on  the  real  estate  devised  to  him.  There  seem  to 
have  been  two  distinct  questions  made  between  the  parties : 
First,  whether  the  amounts  due  the  appellants  upon  legacies, 
were  entitled  to  a  preference  over  the  judgment  of  the 
respondents,  as  to  lands  devised  to  H.  W. ;  and  second, 
whether  the  debts  due  from  the  testator,  which  had  been  paid 
by  the  appellants,  under  advice  that  they  were  personally 
liable  to  pay,  entitled  the  appellants  to  a  preference.  Both 
questions  were  decided  against  the  appellants. 

The  grounds  of  the  decision  were,  that  neither  class  of 
demands,  held  by  the  appellants,  were  debts  due  from  the 
testator,  of  a  character  to  entitle  the  liolder  to  a  claim  upon 
the  real  estate  of  which  the  testator  had  died  seised.  The 
court  said  :  "  In  either  case  Horatio  would  have  become  the 
debtor  of  his  co-legatees  or  devisees,  respectively,  for  their 
distributive  shares  of  the  testator's  property.  But  this 
would  give  them  no  lien  either  at  law  or  in  equity  upon  the 
real  estate  devised  to  Horatio." 

Mersereau  v.  Ryers^  3  N.  Y.  261,  was  a  proceeding  by  bill 
in  chancery  against  the  heirs  of  John  P.  Ryers,  who  died 
intestate,  to  charge  them  with  a  debt  of  the  intestate,  on 
account  of  real  estate  which  had  descended  to  them. 
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The  plaintiff  was  defeated,  on  the  ground  that  he  failed  to 
show  the  personal  property  of  the  deceased  to  be  insufficient 
to  pay  his  debt ;  and  that  he  had  not  pursued  the  other  alteroa- 
tive,  and  shown  "due  proceedings  before  the  proper  surro- 
gate's court  and  at  law,"  to  collect  the  debt,  without  success. 
No  proceedings  to  collect  the  debt  had  been  previously  had, 
either  at  law,  or  before  the  surrogate  of  the  county  where  the 
letters  of  administration  had  been  granted,  which  was  held 
to  be  indispensable. 

It  was  contended  by  the  plaintiff  that  such  proceedings 
were  not  necessary,  in  that  case,  because  the  administrator 
resided  out  of  the  State ;  but  the  court  held  that  that  fact 
did  not  not  excuse  the  plaiijtiff  from  taking  such  proceedings. 

The  point  seems  also  to  have  been  made  that,  as  the 
defendants  were  entitled  to  the  whole  estate,  both  personal 
and  real,  it  was  not  important  to  them  out  of  which  the  debt 
was  to  be  paid.  But  that  point  was  disposed  of  by  the  court 
against  the  plaintiff,  on  the  ground  fhat  the  statute  makes  no 
exception,  but  requires  the  creditor  in  all  cases  to  seek 
satisfaction  from  the  personal  property,  before  he  resorts  to  the 
real  estate  in  the  hands  of  the  heir;  and,  it  might  have  been 
added,  to  exhaust  such  remedies  as  the  law  affords  for  that 
purpose. 

It  was  also  held  in  this  case,  that  the  heir  and  the  personal 
representative  of  the  deceased  cannot  be  joined  in  a  suit  under 
the  statute  to  charge  the  heir  in  respect  to  lands  descended, 
but  that  all  the  heirs  must  be  joined. 

The  same  points  were  so  decided  in  Stitart  v.  Khsaara^  11 
Barb.  271,  and  also  in  other  cases  there  cited. 

See  Wambaogh  o.  Gates,  11  Paige,  505 ;  Butts  v.  Ganung, 
5  id.  254. 

It  is  no  defense  on  the  part  of  the  heir  to  the  debt  of  the 
ancestor,  that  he  has  sold  and  conveyed  the  premises  to 
another,  or  that  he  has  mortgaged  them,  or  that  some  credi- 
tor of  his  has  procured  a  judgment  against  him  in  advance 
of  proceedings  by  the  creditors  of  the  ancestor.  Formerly, 
at  common  law,  as  before  shown,  such  a  defense,  especially 
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sale  and  conveyance  before  proceedings  by  the  creditor  of  tlie 
ancestor,  was  a  good  defense  under  the  issue  that  the  heir 
had  no  lands  by  descent. 

But  the  rule,  in  that  respect,  was  long  since  changed  by 
statute  in  England,  as  we  have  before  seen,  and  the  ancient 
common  law  rule  does  not  now,  if  it  ever  did,  prevail  in  any 
of  the  States  of  this  country.  The  heir  cannot  defeat  the 
creditors  of  his 'ancestor  in  recovering  the  full  value  of  the 
land  descended,  by  any  act  of  his  own  in  conveying  the  estate 
to  others ;  or  by  the  interposition  of  his  own  personal  debts. 
Debts  against  the  ancestor  take  precedence  in  that  respect 
to  debts  against  the  heir. 

In  New  York,  the  statute  provides  that  the  judgment  in 
the  proceedings  against  the  heir,  if  it  appear  that  the  estate 
descended,  was  not  aliened  by  the  heir  at  the  time  of  the 
commencement  of  the  suit,  or  if  he  confess  the  action  and 
show  what  land  has  descended  to  him,  ''  shall  be  levied  of 
such  real  estate,  and  not  otherwise."    2  R.  S.  454,  §  47. 

And  the  next  succeeding  section  of  the  same  statute  further 
provides,  that  every  final  decree  in  such  suit  shall  have  prefer- 
ence, as  a  lien  on  the  real  estate  descended,  to  any  judgment 
or  decree  against  such  heir  personally,  for  any  debt  or  demand 
in  his  own  right.  Under  such  a  state  of  factg  no  personal 
liability  upon  the  heir  is  incurred.  It  is  only  in  case  of  the 
alienation  of  the  estate  desciended,  by  the  heir,  before  the 
commencement  of  suit  against  him,  that  personal  liability 
is  imposed  upon  him. 

The  next  succeeding  section  of  the  New  York  statute,  pro- 
vides for  that  state  of  facts  as  follows : 

"  Wlien  it  shall  appear,  in  any  such  suit,  that  before  the 
commencement  thereof,  any  such  heir  has  aliened  the  lands,  < 
tenements  or  hereditaments  descended  to  him,  or  any  part 
thereof,  he  shall  be  personally  liable  for  the  value." 

The  New  York  Revised  Laws  of  1813,  were  substantially 
a  copy  of  the  English  statutes  upon  the  same  subject  —  1  R, 
L.  316  to  318 — and  were  entitled  ^^  An  act  for  the  relitf 
qf  creditors  against  heirs  and  devisees.^^ 
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That  revision  of  the  New  York  statute  embraced  the  pro- 
vision of  the  English  statute  and  practice,  which  made  the 
heir  and  devisee  chargeable  for  a  false  plea  pleaded.  1  B. 
L.  316,  §  1. 

The  statutes  of  New  York,  of  the  revision  of  1830,  are 
substantially  the  same  as  the  statutes  of  1813,  excepting 
that,  in  the  last  revision,  the  provision  as  to  false  pleading  is 
omitted. 

The  legislation  and  practice  upon  this  subject  in  the  other 
States,  seem  to  be  similar  in  all  substantial  principles  and 
provisions;  and  wherever  there  is  a  difference,  it  relates 
chiefly,  if  not  entirely,  to  the  mode  and  manner  of  accom- 
plishing the  end  sought ;  and  that  end  is,  the  appropriation 
of  the  lands  of  which  the  ancestor  died  seised,  or  their  value, 
to  the  payment  of  his  debts. 

Morris  v.  Mowatt,  2  Paige,  586,  tried  the  question  of  pre- 
cedence between  the  creditors  of  the  testator  on  the  one  side, 
and  his  devisees  and  their  mortgagees  on  the  other.  One 
question  mooted  was,  whether  debts  due  from  a  testator  were 
entitled  to  preference,  in  their  payment,  to  judgments  against 
his  devisee,  from  the  proceeds  of  the  same  premises ;  and  the 
priority  of  the  creditors  of  the  testator  over  the  oreditora  of 
his  devisee  was  held  to  prevail,  in  whatever  manner  the  for- 
mer may  have  adopted  to  secure  a  lien  on  the  lands.  It  was 
held,  that  the  latter  could  gain  nothing,  in  that  respect,  by 
having  a  mortgage  from  the  heir  or  devisee,  or  a  judgment 
against  him,  after  or  before  the  title  had  vested  in  him.  This 
precedence  of  the  creditors  of  the  one  over  the  creditors  of 
the  other,  was  held  to  be  secured  by  statute.  2  E.  S.  454, 
§  48.  The  statute  referred  to  provides,  that  every  final 
•  decree  in  a  suit  against  the  heirs  upon  debts  due  from  the 
ancestor,  "  shall  have  preference,  as  a  lien  on  the  real  estate 
descended,  to  any  judgment  or  decree  obtained  against  such 
heir  personally,  for  any  debt  or  demand  in  his  own  right." 

It  is  difiicult  to  conceive  how  the  rule  could  be  otherwise, 
consistently  with  the  statute  which  makes  the  heir  liable  to 
a  suit.     It  is  evident  that,  were  it  otherwise,  the  heir  would 
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have  it  in  his  power  to  defeat  the  creditors  of  the  ancestor 
in  reaching  the  lands  descended,  by  contracting  debts  of  his 
own  in  amount  sufficient  to  absorb  the  whole  estate  descended. 
And,  in  those  States  where  there  are  statute  provisions,  as 
in  New  York,  that  the  creditor  can  only  have  the  land 
descended,  except  when  the  heir  has  aliened  the  same,  the 
creditor  of  the  ancestor  might  be  deprived  of  all  right  by 
the  creditor  of  the  heir. 

The  heir  has  the  right  to  contest  the  claims  of  creditors  to 
the  same  extent  as  the  executor  or  administrator  enjoys;  and 
it  has  been  held  that  a  judgment  against  the  administrator  is 
not  so  far  evidence  against  the  heir,  as  to  authorize  an  order 
for  the  sale  of  the  real  estate  of  the  decedent,  because  such 
judgment  does  not  prove  the  liability  of  the  heir  to  pay  the 
debt. 

Bandford  «.  Granger,  12  Barb.  892. 

The  liability  of  the  heir  is  made  to  depend  upon  facts  and 
circumstances,  so  different  from  any  liability  of  other  parties, 
that  no  one  can  be  joined  with  him  in  the  action.  In  BvtU 
v.  Oenung^  5  Paige,  254,  the  bill  was  filed  against  the  per- 
sonal representatives  of  the  decedent  and  his  heir  at  law,  by 
a  creditor,  to  obtain  satisfaction  of  his  debt ;  and  it  was  held 
that  they  could  not  be  sued  jointly. 

It  was  also  held  that  the  heirs  could  not  be  sued  at  all  in 
New  York,  until  after  the  expiration  of  three  years  from  the 
granting  of  letters  testamentary,  or  of  administration,  accord- 
ing to  the  provision  of  the  Kevised  Statutes  in  that  respect. 
2  E.  S.  109,  §  53. 

Mersereaa  «.  Rjen,  8  N.  Y.  201. 

This  three  years  is  the  time  appointed,  within  which  appli- 
cation to  sell  the  lands  of  the  decedent,  in  order  to  pay  his 
debts,  is  to  be  made.     2  E.  8.  100,  §  1. 

As  the  liability  of  the  heir  to  pay  the  debts  of  the  decedent 
to  the  amount  of  property  he  may  receive,  has  no  general 
common  law  foundation,  but  depends  upon  local  laws,  it  is 
necessary,  in  order  to  make  out  such  liability,  to  show  the 
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existence  of  such  local  laws.  Accordingly,  where  lands  in 
Ohio  descended  to  a  person  resident  in  Kentucky,  the  heir 
was  held  not  liable  for  the  debts  of  the  decedent,  because  it 
did  not  appear  that,  by  the  laws  of  Ohio,  lands  were  assets 
in  the  hands  of  the  heir  which  made  him  liable  for  the  debts 
of  the  ancestor. 

Brown  «.  Braahford,  tl  B.  Mon.  07. 

But  the  liability  in  no  way  rests  in  the  discretion  of  courts, 
and  cannot  be  averted  by  any  judicial  decree  or  judgment, 
where  the  necessary  facts  appear  to  constitute  the  liability. 
This  question  was  passed  upon  in  Wolf  v.  BobiTison^  20  Mo. 
469. 

It  may  be  regarded  as  the  general  rule  in  all  the  States, 
that  the  personal  or  chattel  proper  shall  be  the  primary  fund 
for  the  payment  of  the  debts  of  the  decedent ;  and,  conse- 
quently, it  is  made  necessary  in  all  proceedings  to  appropriate 
real  property  to  that  end,  to  show  an  exhaustion  of  the  per- 
sonal property,  and  of  all  means  necessary  to  reach  it.  So  far 
we  have  not  departed  from  the  principle  of  the  English  law. 

See  Howe  «.  Price,  1  P.  Wmiams'  R.  291,  and  note  1. 

In  Soe  V.  Swesj/y  10  Barb.  251,  the  points  which  a  creditor 
must  establish  in  order  to  maintain  an  action  against  an  heir 
to  charge  him  with  the  debt  of  his  ancestor,  are  summarily 
stated  as  follows : 

^'  Before  a  creditor  can  maintain  his  action  against  an  heir, 
to  charge  him  with  the  debt  of  his  ancestor,  he  must  estab- 
lish the  following  facts :  1st.  The  granting  of  letters  testa- 
mentary or  of  administration.  2d.  That  three  years  have 
elapsed  after  the  time  of  granting  such  letters,  and  before  the 
commencement  of  the  action.  3d.  That  the  defendant  has 
inherited  lands  by  descent  from  the  debtor.  4th.  The  want 
of  sufficient  personal  assets,  or  the  inability  of  the  plaintiff 
to  collect  his  debt,  or  some  part  thereof,  after  due  proceed- 
ings before  the  proper  surrogate  and  at  law." 

In  that  case  the  action  was  commenced  against  the  defend- 
ants to  recover  the  amount  of  a  promissory  note  made  by  the 
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father  of  the  defendants.  The  father  had  died  inte&tate, 
leaving  no  personal  property ;  and  no  administrator  had  been 
appointed.  The  action  was  commenced  within  three  years 
after  the  death  of  the  debtor. 

The  conrt  held  that  the  action  could  not  be  maintained ; 
that  it  was  not  enough  to  make  ont  the  liability  of  the  heir 
to  show  that  there  was  no  personal  property  which  could  be 
applied  to  pay  the  debt,  and  that  the  heirs  had  received  suf- 
ficient real  estate  of  the  intestate  to  pay  it.  Every  requisi- 
tion of  the  statute  was  held  necessary  to  be  fulfilled  before 
an  action  against  the  heir  would  lie.  It  was  further  held, 
that  every  requisition  of  the  statute  must  be  complied  with, 
before  the  plaintiff  was  in  a  situation  to  be  entitled  to  the 
decision  of  the  court  upon  the  question,  whether  the  defend- 
ants took  as  heirs,  or  as  purchasers,  under  a  certain  deed  of 
trust,  which  was  alleged  to  be  involved  in  the  case. 

In  Stuart  v.  Kissam^  11  Barb.  282,  it  was  held  that  "  a 
^  suit  at  law  against  the  prior  parties  is  an  essential  prelimin- 
ary to  a  right  to  sue  the  heirs." 

See  also  Corwin  v.  Merritt,  8  Barb.  841 ;  Wambangli  v.  Yates, 
11  Paige,  515. 

In  the  case  last  above  cited  it  is  said :  "  The  issuing  of  the 
execution  upon  the  judgment  recovered  against  the  executors, 
did  not  exhaust  the  remedy  against  them  for  personal  estate 
which  had  come  to  their  hands  and  had  been  misapplied  by 
them.  For,  under  that  execution,  the  sheriff  could  only  levy 
the  debt  out  of  the  personal  property  which  still  remained  in 
their  hands,  and  which  was  the  proper  subject  of  sale  upon 
execution.  The  return  of  such  an  execution  unsatisfied, 
therefore,  was  no  evidence  that  there  was  not  in  fact  suffi- 
cient personal  property,  originally,  to  satisfy  the  judgment, 
or  that  the  debt  could  not  be  recovered  from  the  executors 
personally,  if  the  complainant  had  taken  the  proper  steps  to 
call  them  to  account  before  the  surrogate." 

It  is  further  remarked  that  "  the  complainant,  therefore, 
was  bound  to  proceed  against  the  surviving  executor  person- 
ally, for  the  satisfaction  of  his  debt,  before  he  could  resort  to 
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the  interest  of  these  l^ateea  in  the  real  estate  upon  which 
their  legacies  were  Hens." 

The  statutes  of  the  different  States  differ  in  many  respects 
as  to  the  proceedings  necessary  to  be  taken  preliminary  to  an 
action  or  proceedings  against  the  heir  upon  the  debts  of  the 
ancestor ;  but  the  general  principles  which  make  such  pre- 
liminary proceedings  necessary  are  alike  in  all  the  States, 
and  must  necessarily  be  alike ;  for  the  action  against  the  heir 
is  only  one  of  the  modes  prdvided  by  statute  to  the  creditor 
to  reach  and  appropriate  the  lands  of  the  decedent,  which 
may  have  descended  to  the  heir,  to  the  payment  of  the  debts 
of  the  decedent.  It  is  a  proceeding  given  by  statute  in  dero- 
gation of  the  common  law  rights  of  the  heir,  and  must  be 
pursued  in  the  strictest  manner  and  in  every  particular. 
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CHAPTER  VIII. 

THE  LINE  OP  SUCCESSION,  OR,  IN  OTHER  WORDS, 
WHAT  PERSONS  ARE  HEIRS,  AND  THE  ORDER 
IN  WHICH  THEY  ARE  TO  SUCCEED  EACH  OTHER. 
THREE  GENERAL  CLASSES— THE  ASCENDING,  DE- 
SCENDING AND  COLLATERAL  LINES. 

SJlCTION  L 

Thmwobd  "heos,**  ab  used  or  thb  law;  what  is  mbant  bt  nr,  ahd  how  if 
OAmnnoinnL 

SECTION  n. 

ThK  OOHlCOir  hkW  OANOVB  OF  DV90SNT;  ORXGIN  AND  FOUNDATION  OF. 

SECTION  in. 

TOi  LAWS  OF  THB  8CVXBAL  STATIS,  AS  OOMPABBD  WITH  THB  OOXXON  LAW  0AN0N8 
0FDB80ENT. 

SECTION  L 

THB  WORD  "  HSIB8,"  A8  USED  IN  THE  LAW;   WHAT  IS  MEANT  BT 

rr,  AND  HOW  rr  came  into  use. 

The  word  ^^  heir,"  as  used  in  the  law,  is  defined  as  the 
person  upon  whom  the  law  casts  the  estate  immediately  on 
the  death  of  the  ancestor. 

It  is  true,  as  a  general  rule,  that  the  law  designates  who 
is  to  be  the  heir,  and  permits  of  no  change  in  that  respect 
by  individual  nominations.  In  more  modem  times,  individ- 
uals have  been  permitted  by  law  to  devise  their  heredita- 
ments to  any  person  or  persons  they  pleased,  who  were 
capable,  by  the  laws  of  the  State  where  the  property  was 
located,  of  holding  estates  of  inheritance.  They  were  thus 
empowered  to  defeat  the  succession  of  those  persons  who 
were  designated  by  law  to  succeed  to  the  estate  as  heirs. 


294  TITLE  TO  LAliTDS  BY  DESCENT. 

But  in  no  case  has  an  indiyidnal  been  permitted  to  appoint 
persons  to  be  his  heirs,  diflferently  from  what  the  law  ap- 
points. 

The  general  principles  of  the  law,  in  regard  to  the  snc- 
cession  of  one  person  as  the  heir  of  another,  to  that  species 
of  property  known  as  hereditaments,  have  been,  for  the  most 
part,  derived  from  the  feudal  law ;  and  have  been  regarded 
BO  essential  an  element  to  the  very  existence  of  the  feudal 
system,  that  consistency  and  policy  did  not  permit  individuals 
to  make  changes  in  the  line  of  succession  predestinated  by 
the  law. 

For  example,  the  very  existence  of  a  feudal  aristocracy 
depended  upon  the  rule  tliat  the  line  of  succession  should 
be  confined  to  the  oldest  son,  instead  of  the  children  gener- 
ally. A  law  giving  the  right  of  succession  to  children 
generally,  would  have  dissipated  the  system  in  a  few  genera- 
tions. So,  on  the  other  hand,  a  government  founded  on 
individual  equality  and  the  personal  freedom  of  all  alike, 
could  not  long  survive  a  policy  which  confined  the  right  of 
succession  to  some  one  of  a  family  to  the  disherison  of  all 
the  others. 

The  reader  can  hardly  fail  to  perceive,  that  this  subject  of 
succession,  or,  more  particularly,  the  line  of  succession,  is 
not  important  merely  to  the  law  and  to  the  lawyer;  but 
embraces  the  fundamental  policies  of  the  difierent  forms  of 
government,  and  is  a  part,  not  merely  of  tlie  jurisprudence, 
but  of  the  political  history  of  nations. 

A  practical  view  of  the  design  and  operation  of  the  feudal 
policy  of  succession  may  aid  the  reader  in  acquiring  a  familiar 
understanding  of  the  subject  of  the  line  of  descents,  as  that 
lino  has  been  established  under  different  governments,  and 
as  it  now  exists  in  the  different  States  of  this  country. 

Under  the  feudal  system,  the  heir  succeeded  to  the  ances- 
tor in  certain  things,  not  merely  because  those  things  were 
property,  but  because  therein  certain  rights  were  bestowed 
and  certain  duties  imposed,  upon  the  ancestor  and  the  heir 
alike,  from   generation  to  generation,  indefinitely.     Those 
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rights  and  daties  were  not  exclusively  of  a  private  and  per- 
sonal nature,  but  partook,  indirectly  at  least,  largely  of  a  pub- 
lic and  political  character. 

It  is  true,  the  heir  succeeded  merely  to  certain  contract 
rights  and  certain  contract  obligations,  which  had  belonged 
to  and  rested  upon  the  ancestor  in  his  life-time.  He  did  not 
succeed  to  all  the  property.  The  contract  rights  and  obliga- 
tions to  which  he  did  succeed  constituted  what  the  law  then 
denominated,  and  what  it  still  denominates,  hereditaments. 

These  rights  took  the  name  hereditaments,  as  before  ex- 
plained, merely  from  the  fact  that  the  heir  did  succeed  the 
ancestor  as  the  party  to  the  contract  in  the  place  of  the  latter. 

As  this  incident  of  succession  did  not  attach  to  all  contracts 
alike,  but  only  to  a  certain  class  of  contracts,  it  is  only  neces- 
sary to  notice  the  peculiarities  of  that  class  to  be  convinced 
of  the  truth  of  what  we  have  here  stated,  as  to  the  political 
policy  which  was  originally  involved  therein. 

The  contracts,  which  were  thus  made  the  subject  of  suc- 
cession from  the  ancestor  to  the  heir,  were  grants  of  land  to 
the  grantee  and  his  heirs.  They  were  contracts  executed, 
the  obligations  of  which  upon  the  party  of  the  first  part  gave 
to  the  party  of  the  second  part  the  right  of  possession  and 
occupation  of  the  premises  described.  In  more  modern 
language,  they  were  leases  in  fee  of  land.  There  was  first, 
in  all  cases,  a  grant  from  the  king  or  sovereign.  His  grantees, 
as  the  consideration  for  the  grant,  were  bound,  in  the  early 
days  of  the  feudal  system,  to  perform  certain  military  services 
yearly,  as  occasion  might  require.  The  military  power  of 
the  government  rested  upon  the  obligations  of  that  class  of 
contracts.  Its  efficiency  and  permanency,  therefore,  could 
be  secured  only  by  making  the  obligations  of  the  contracting 
parties  binding  on  each  succeeding  generation,  as  the  pre- 
ceding generation  passed  away.  Thus  the  continuity  of  the 
military  power,  and,  consequently,  of  the  sovereignty  itself, 
was  secured,  chiefly  by  this  established  line  of  succession 
between  the-  heir  and  the  ancestor,  and  the  accompanying 
contract  rights  and  duties. 
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Similar  grants  were  made  in  consideration  of  services  other 
than  military,  and  in  consideration  of  rents  to  be  paid  in  the 
produce  of  the  land,  or  in  money.  The  revenue  of  the  sove- 
reign was  derived  chiefly  from  such  sources.  It  is  evident, 
therefore,  that  it  was  essential  to  the  existence  of  the  govern- 
ment, that  obligations  of  that  class  should  fall  upon  each 
generation,  as  it  assumed  its  active  part  in  life,  and,  especially, 
in  the  affairs  of  the  State. 

The  grantees  and  tenants  of  the  King  were  also  allowed,  in 
the  earlier  ages  of  feudalism,  to  make  grants  in  fee ;  where* 
upon  they  were  known  as  chief  lords.  Their  grantees,  in 
turn,  could  make  similar  grants,  when  they  were  known  as 
mesne  lords.  In  those  grants  they  secured  to  themselves 
services  and  rents,  by  obligations  therein  imposed  upon  the 
grantees,  to  which  this  rule  of  succession  equally  applied. 
These  subordinate  arrangements  contributed  also  to  the 
strength  and  permanency  of  the  government]  and  equally 
demanded  to  be  continued  from  one  generation  to  another,  as 
means  of  strength  and  security  to  the  political  fabric  of 
which  they  composed  a  material  part. 

1  Prescott's  Robertson's  History  of  Charles  V,  15, 16. 

Such  were  the  contract  rights  and  obligations  to  which 
the  rule  of  succession  of  the  heir  to  the  ancestor  applied. 
Such  was  the  origin  of  hereditaments,  as  they  have  come 
down  to  us  in  the  common  law,  modified  by  different  statutes. 

They  were  peculiar  in  two  respects :  first,  they  were  made 
up  of  contracts  of  lease  of  lands ;  second,  these  contracts,  in 
their  terms  and  legal  construction,  extended  to  and  embraced 
the  heirs  of  the  contracting  parties.  Other  contracts  con- 
stituted property,  but  none  other  passed  by  descent  in  the 
early  times  of  the  feudal .  law.  The  ancestor  might  die  pos- 
sessed of  other  property,  either  chattel  or  choses  in  action ; 
but  that  species  of  property  did  not  pass  by  descent.  It 
went  to  personal  representatives,  either  executors  or  admin- 
istrators, and  through  them  the  proceeds  only -came  to  the 
heirs  or  legatees. 
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In  some,  if  not  all,  feudal  governments,  it  became  the  cus- 
tom to  grant  offices  of  trust,  and  titles  of  honor,  and  other 
things  called  incorporeal  hereditaments,  which  we  have 
before  noticed,  and  to  treat  such  grants  as  things  which 
descended  to  the  heirs.  So  far  as  the  rule  of  descent  was 
concerned,  they  were  assimilated  in  a  measure  to  the  corpo- 
real hereditaments ;  but  thej  partook  of  the  feudal  character 
in  no  other  respect.  The  law  of  succession  to  political  power 
was  governed  by  like  rules  with  the  law  of  succession  to  real^ 
property.  There  was  a  similarity  in  another  respect.  There 
were  stipendiary  emoluments  and  privileges  on  the  one  side, 
and  duties  and  obligations  therefor  on  the  other. 

The  military  character  of  the  feudal  system  ^as  left  behind 
some  centuries  ago,  and  never  had  a  foothold  on  this  con- 
tinent. It  answered  the  purpose  of  a  semi-barbarous  period, 
but  was  wholly  inadequate  to  meet  the  wants  of  any  thing 
beyond  that.  Many  of  the  other  peculiarities  of  that  system 
have  also  long  since  been  disused,  especially  in  this  country. 
We  have,  however,  retained  one  feature.  Estates  in  fee  in 
land  pass  from  the  ancestor  to  the  heir  in  cases  of  intestacy. 
The  grant  in  fee  of  land  is  still  regarded,  in  the  law,  as  a 
contract  to  which  the  heir  succeeds  the  ancestor  as  the  party 
of  the  second  part,  whenever  the  ancestor  dies  seised  and 
intestate.  So  far  the  original  feature  of  the  feudal  system  is 
preserved  without  change.  But  in  this  country,  as  the  State 
is,  in  all  cases  of  estates  in  fee,  the  party  of  the  first  part  to 
the  contract  of  grant,  it  is  the  party  of  the  second  part  alone 
to  whom  the  rule  of  succession  applies  ;  and  we  have  come 
to  regard  the  land  only  as  the  property  which  descends ; 
we  lose  sight  of  the  grant  or  contract  which  gives  the  right 
of  possession  to  the  land,  because  there  neither  are  nor  can 
be,  in  this  country,  rents  or  services  imposed  upon  the  heir 
as  incidents  of  the  estate.  He  merely  acquires  rights  with 
no  obligations  additional  to  what  fall  upon  every  citizen  of 
the  State.  But  it  is  none  the  less  true  in  fact,  that  the  rights 
to  which  hie  succeeds  are  merely  contract  rights.  Every 
other  species  of  property,  whether  chattels  or  choses  in  action, 

88 
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pa88  to  the  personal  repreaentatives  of  the  deceased,  and  the 
proceeds  alone  come  to  the  heirs.  And  when  we  search  for 
the  foundation  upon  which  this  distinction  rests,  we  find  now, 
as  it  was  in  the  feudal  law,  that  the  estate  in  fee  in  land 
descends  to  the  heir,  because  the  right  thereto  depends  upon 
the  grant  or  lease  which  created  the  estate,  and  the  heir  suc- 
ceeds because  he  is  one  of  the  nominees  of  the  contract ; 
while  no  other  kind  of  property  is  based  upon  a  like  contract. 

In  fixing  upon  the  person  to  be  the  heir,  the  law  follows 
the  line  of  consanguinity.  This  seems  to  have  been  the 
general  rule  to  which  there  have  been  no  exceptions  at  com- 
mon law.     In  this  country  some  exceptions  exist  by  statute. 

Consanguirrity  is  regarded,  in  connection  with  this  subject, 
as  of  two  kinds,  namely:  lineal  and  collateral.  Lineal 
denotes  that  which  subsists  between  those  who  trace  their 
origin  in  a  direct  line  to  the  same  ancestor;  as, for  example, 
from  son  to  father,  from  father  to  grandfather  and  from 
grandfather  to  great-grandfather. 

2  Bl.  Com.  203,  204 ;  8  Cruise  Dig.  T.  29«  ch.  2,  §§  2,  8. 

Collateral  consanguinity  is  that  which  exists  between  those 
who  derive  their  origin  from  a  common  ancestor,  but  through 
a  different  channel  of  descent,  and  not  the  one  from  the 
other.  For  example,  brothers  and  their  children  respectively, 
are  to  each  other  in  collateral  consanguinitjy.  The  sons  and 
daughters  of  the  one  son  are  in  collateral  consanguinity  with 
the  sons  and  daughters  of  the  other  son.     * 

The  lines  of  consanguinity,  both  lineal  and  collateral,  are 
measured  by  degrees.  The  common  law  mode  of  computation 
is  the  one  generally  adopted  in  this  country.  It  begins  with 
the  common  ancestor  and  counts  downward,  each  successive 
descendant  of  the  other  counting  one.  In  determining  the 
degree  of  kindred  or  consanguinity  between  two  persons, 
who  derive  their  origin  from  a  common  ancestor,  the  com- 
mon law  rule  is  to  begin  at  the  common  ancestor  and  count 
down  to  the  one  most  remote.  His  number  in  the  course  of 
descent  indicates  the  degree  of  relationship  between  the  two. 
2  Bl.  Com.  206,207 ;  8  Cruse  Dig.  tit.  29,  ch.  2,  §  6. 
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Brothers  are,  under  that  rule,  related  in  tjie  first  degree, 
because  neither  is  removed  from  the  father  only  one  degree. 
A  brother  and  his  nephew  would  be  in  the  second  degree,  be- 
cause the  nephew  is  two  degrees  removed  from  the  common 
ancestor. 

By  the  civil  law,  in  order  to  ascertain  the  degree  of  con- 
sanguinity between  two  persons,  the  rule  requires  a  count 
from  the  one  up  to  the  common  stock  and  then  down  to  the 
other,  counting,  both  ways,  a  degree  for  each  person.  This 
places  brothers  in  the  second  degree  and  their  children  in  the 
fourth,  while  each  brother  would  be,  in  relation  to  the  chil- 
dren of  the  other  brother,  in  the  third  degree. 

Smith  on  R.  and  P.  Prop.  825. 

The  word  hei/r  has  a  more  comprehensive  meaning  in  the 
popular  understanding  than  in  its  legal  signification.  No 
person  can,  in  law,  be  the  heir  of  another  while  that  other 
lives.     Nemo  est  hoeres  viventie. 

2  Bl.  Com.  208. 

During  the  life-time  of  the  immediate  ancestor,  he  who,  in 
popular  understanding,  is  the  heir,  is,  in  the  language  of  the 
law,  either  heir  apparent  or  heir  presumptive.  The  dis- 
tinction between  the  two  is  this :  The  heir  apparent  is  one 
whose  right  of  inheritance  cannot  be  defeated,  if  he  outlives 
the  ancestor.  In  the  language  of  Blackstone, "  heirs  apparent 
are  such  whose  right  of  inheritance  is  indefeasible,  provided 
they  outlive  the  ancestor ;  as  the  eldest  son  or  his  issue,  who 
must,  by  the  course  of  the  common  law,  be  heir  to  the  father 
whenever  he  happens  to  die." 

2  Bl.  Com.  206. 

In  other  words,  an  heir  apparent  is  one  whose  right  of 
inheritance  requires  nothing  to  make  it  complete,  except  the 
death  of  the  ancestor,  and  who  is  not  liable  to  be  defeated  by 
any  intervening  circumstances. 

"Heirs  presumptive  are  such  who,  if  the  ancestor  should 
die  immediately,  would,  in  the  present  circumstances  of 
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things,  be  IiIb  heirs,  but  whose  right  of  inheritance  may  bo 
defeated  by  the  contingency  of  some  nearer  heir  being  bom ; 
as  a  brother,  or  nephew,  whose  presumptive  succession  may 
be  destroyed  by  the  birth  of  a  child ;  or  a  daughter,  whose 
present  hopes  may  be  hereafter  cut  off  by  the  birth  of  a  son." 

2  Bl.  Com.  206. 

The  examples  here  quoted  from  Blackstone  are  adapted  to 
the  common  law  canons  of  descent,  and  do  not  all  apply  to 
the  rules  of  succession  established  in  this  country.  But  they 
illustrate  the  distinctions  between  an  heir  apparent  and  an 
heir  presumptive.  They  seem  also  to  be  adapted  merely  to 
the  law  as  it  existed  before  tenants  in  fee  enjoyed  the  right 
of  alienation.  The  term  heir  apparent  may  not  be  strictly 
applicable  where,  as  is  the  case  generally  in  this  country,  the 
ancestor  enjoys  the  right  of  diverting  the  inheritance  from 
the  established  course  of  descent,  by  testamentary  alienation 
and  otherwise.  In  such  case  the  heir  can  hardly  be  regarded 
as  anything  more  than  heir  presumptive,  while  the  ancestor 
lives,  because  he  is  liable  to  be  defeated  in  the  succession  by 
any  transfer  of  the  estate  from  the  ancestor  in  his  life-time, 
as  well  as  by  his  testamentary  disposition  of  it.  The  term 
apparent y  when  applied  in  this  country,  must  be  understood 
with  this  qualification :  that  it  signifies  that  the  person  indi- 
cated is  not  liable  to  be  defeated  in  the  succession,  by  the 
intervention  of  any  other  person  as  the  heir. 

There  are  some  considerations,  of  a  general  character,  which 
distinguish  the  laws  regulating  the  line  of  descent,  and  the 
order  in  which  kindred  shall  succeed  each  other,  that  demand 
to  be  borne  in  mind,  to  the  end  that  the  character  of  such 
laws  may  be  duly  appreciated.  As  before  explained,  the 
only  real  property  which  descends,  consists  of  the  rights  or 
interests  of  tlie  grantee,  secured  to  him  and  his  heirs  by  the 
grant  or  lease  in  fee,  under  which  he  holds  the  right  to  the 
possession  and  enjoyment  of  certain  lands.  A  person  who 
has  the  capacity  to  hold  an  estate  in  fee  may  become  the 
party  to  such  grant  or  lease,  as  we  have  before  seen,  by 
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devise  or  assignment,  as  effectbally  as  though  he  was  the 
original  grantee.  K  he  dies  intestate  while  he  remains  such 
party,  his  death  does  not  terminate  the  contract  of  grant  or 
lease.  That  survives,  because  by  its  very  terms  it  was  made 
to  the  grantee  and  his  heirs,  fiut  the  particular  nominee  or 
nominees  who  are  to  become  the  heirs  are  not  named  in  the 
contract,  and  are  not  permitted  to  be  designated  and  fixed 
by  a  personal  nomination  therein.  The  law  provides  for 
that  by  certain  rules  of  a  general  character,  by  the  applica- 
tion of  which  the  particular  person  or  persons  who  are  to 
succeed  the  intestate  as  the  party  or  parties  to  the  contract 
of  grant  or  lease,  are  designated  and  fixed  on  the  event  of 
his  death.  These  rules  constitute  the  laws  of  descent,  and 
have  been  sometimes  distinguished  as  the  caxions  of  descent. 
They  merely  fix  the  order  in  which  kindred  shall  succeed 
kindred  as  heirs,  or,  in  other  words,  as  parties,  to  that  class 
of  contract  rights  which  are  known  as  hereditaments. 

Vermont  seems  to  be  the  only  State  that  has  attempted, 
by  special  legislation,  to  declare  one  person  the  heir  at  law 
of  another,  except  where  there  has  been  legislation  declaring 
illegitimate  children  capacitated  to  inherit.  Moore  v.  The 
Estate  of  Moore^  35  Verm.  98,  is  a  case  which  arose  under 
an  act  of  that  kind. 

There  was  a  special  act  declaring,  that  Amanda  M.  Pen- 
nock  "  fs  hereby  constituted  heir  at  law  of  John  B.  and  Sally 
Dunbar,  in  as  full  and  perfect  manner  as  if  she  had  been  the 
daughter  of  the  said  John  B.  and  Sally  Dunbar,  bom  in 
lawful  wedlock." 

Both  Mrs.  Dunbar  and  her  brother,  Kichard  Moore,  after- 
wards died.  Amanda  had  become  the  wife  of  a  man  by  the 
name  of  Wright.  The  question  was,  whether  Mrs.  W.  was 
entitled  to  the  rights  of  an  heir  of  Richard  Moore. 

His  sister,  Mrs.  Dunbar,  died  before  he  did.  She  would 
have  been  his  heir  at  law  had  she  survived  him.  It  was  con- 
ceded that,  had  she  survived  and  taken  the  property  by 
descent  from  her  brother,  it  would  have  passed  by  des<rent 
from  her,  on  her  decease  intestate,  to  Mrs.  W.  by  virtue  of 
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the  special  act.  But  it  was  held,  that  Mrs.  W.  did  not  by 
that  act  become  the  heir  of  Bichard  Moore,  and  was  not 
thereby  entitled  to  take  by  right  of  representation  through 
Mrs.  Danbar. 

The  position  of  the  court  is  expressed  in  the  opinion  as 
follows : 

"  If  Mrs.  Wright  is  entitled  to  share  in  the  estate  of  Richard 
Moore,  it  must  be  as  one  of  his  heirs,  and  not  as  heir  to 
Mrs.  Dunbar,  because  she  never  had  any  right  or  interest  in 
the  estate  whatever.  If  it  were  competent  for  the  legisla- 
ture to  enact  that  Mrs.  Wright  should  be  heir  at  law  to  Mr. 
and  Mrs.  Dunbar,  and  also  be  an  heir  at  law  to  the  estate  of 
any  other  person  by  representation,  as  their  children  would 
be,  by  their  signifying  their  assent  to  the  act,  they  have  not 
done  so.  She  is  merely  made  heir  at  law  of  Mr.  and  Mrs. 
Dunbar,  to  share  as  their  child.  It  is  not  enacted  that  she 
is  their  child ;  or  that  she  is  to  be  considered  and  taken  in 
law  as  their  child.  The  act  does  not  make  her  the  heir  of 
Kichard  Moore,  or  confer  upon  her  any  right  of  heirship  to 
others,  by  right  of  representation.  We  cannot  go  further 
than  the  statute,  which  merely  authorizes  her  to  take  directly 
as  heir  from  Mr.  and  Mrs.  Dunbar." 

This  case  serves  to  elucidate  the  meaning  of  the  word  heir^ 
as  used  in  the  law  to  indicate  who  is  to  be  the  successor  to 
an  estate  of  inheritance,  in  all  the  various  relations^of  con- 
sanguinity. It  might  not  unnaturally  be  the  first  impression, 
that  a  legislative  declaration  that  A.  is  constituted  the  heir 
of  B.  "  in  as  full  and  perfect  manner  "  as  if  A.  had  been  the 
natural  son  of  B.,  bom  in  lawful  wedlock,  indicated  the  inten- 
tion to  bestow  on  A.  all  the  capacities  of  an  heir  necessary  to 
take  by  inheritance,  in  any  of  the  relations  of  consanguinity 
recognized  in  the  canons  of  descent.  But  the  argument  of 
the  court  shows  quite  plainly  that  such  an  impression  would 
be  superficial  and  incorrect. 

A  similar  construction  has  been  given  to  legislation  in 
regard  to  bastards,  which  will  be  noticed  in  connection  with 
that  subject. 
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In  Pennsylvania,  in  the  case  otKUlam  v.  KiUarriy  39  Penn, 
St  E.  120,  it  was  held  that  an  estate,  already  descended  to 
the  legal  heir,  cannot  by  a  subsequent  act  of  legislation  be 
divested  and  given  to  another. 


SECTION  n. 

THB   OOMHOK  LAW  OANOKS  OF  DESCENT;    OBIQIN  AND  FOUNDA- 
TION OF. 

The  rules  of  descent,  as  ultimately  established  by  the 
common  law,  are  generally  enumerated  in  the  text-books  as 
canons  of  descent. 

The  rules,  so  distinguished,  relate  only  to  the  line  of 
descent,  and  to  the  order  in  which  kindred  are  to  succeed  each 
other.  They  have  been  so  far  superseded  by  statute,  rules 
in  this  country  as  to  be  of  little  practical  importance,  except 
as  they  show  the  source  from  whence  the  statute  rules  have 
been  derived,  and  may  aid  in  understanding  and  construing 
the  statutes. 

As  enumerated  by  Blackstone,  these  canons  are  seven  in 
number. 

1.  "The  first  rule  is,  that  inheritances  shall  lineally 
desceYid  to  the  issue  of  the  person  who  last  died  seised,  m 
infinitumy  but  shall  never  lineally  ascend." 

2  Bl.  Com.  208. 

This  rule  was  derived  from  the  feudal  law.  Estates,  under 
the  feudal  system  descended,  but  never  ascended. 

It  seems  to  have  been  a  part  of  the  ambition  of  some  of 
the  early  law-writers  to  find  authority  for  this  rule,  of  a  kind 
greater  than  human. 

Co.  Ldtt.  !!• ;  Hatcllfib's  Case,  Co.  Rep.  40 ;  2  Bl.  Com.  210. 

The  laws  of  Moses,  and  eveii  the  laws  of  nature,  have 
sometimes  been  referred  to  as  the  original  source.  But  it 
seems  to  be  idle  to  look  to  any  other  source  than  the  institu- 
tion  and   establishment  of   feudal    tenures.      The    maxim 
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hcBreditaa  nunquam  aaoendU^  was  proclaimed  as  an  establifihed 

rule  in  England  by  the  early  writers. 

Blackstone,  in  commenting  upon  this  rule,  says :  '^  I  think 

there  is  no  doubt  to  be  made  but  that  it  was  introduced  at 

the  same  time  with,  and  in  consequences  of,  the  feudal 

tenures." 

2  Bl.  Com.  211. 

And  after  considering  the  subject  of  the  origin  of  the  rule 
at  some  length,  he  expresses  his  final  conclusion  as  follows : 

"  These  reasons,  drawn  from  the  history  of  the  rule  itself, 
seem  to  be  more  satisfactory  than  that  quaint  one  of  Brae- 
ton,  adopted  by  Sir  Edward  Coke,  which  regulates  the 
descent  of  lands  according  to  the  laws  of  gravitation." 

2  Bl.  Com.  212. 

There  were  ivio  peculiarities  in  the  feudal  constitution 
which  favored  such  a  rule,  if  they  did  not  absolutely  demand 
it.  Estates  of  inheritance  could  pass  from  one  individual  to 
another  only  by  descent.  The  lineal  descendant  was  com- 
pelled to  wait  the  death  of  his  ancestor  before  he  could  suc- 
ceed to  the  tenancy.  This  was  so  in  all  ancestral  feuds.  It 
was  impossible  that  the  father  could  succeed  the  son.  The 
original  feudal  law  gave  no  opportunity  for  such  succession. 

There  was  another  reason  for  the  rule,  more  general  in  its 
application  and  more  imperative  in  its  demands.  It  was  a 
military  necessity  of  the  feudal  organization.  Old  men  were 
unfitted  for  the  military  services  required.  That  military 
necessity  constituted  all  that  can  be  claimed  of  divinity  in 
the  origin  of  this  rule.  The  North  American  Indian  prac- 
tices upon  the  same  rule,  in  selecting  young  men,  instead  of 
old,  for  war.  And  the  statute  regulations  of  the  different 
States,  which  limit  military  requisitions  to  the  age  of  forty- 
five,  or  to  some  earlier  period,  are  founded  upon  the  same 
physical  policy.  They  seek  to  make  soldiers  of  the  sons,  not 
of  the  fathers. 

This  rule  has  been  changed  in  England  by  a  statute  before 
noticed.    So  that,  instead  of  a  lineal  descent  to  the  issue  of 
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the  person  last  seised,  the  descent  is  to  the  issue  of  the  last 
purchaser.  It  is  not  necessary  that  the  person  thus  made 
the  stock  of  descent  should  have  been  seised  or  actually  in 
possession.  It  is  enough  that  he  was  the  tenant  in  fee,  and 
that  he  did  not  come  to  the  title  by  inheritance.  The  term 
"  purchaser  "  is  so  defined  in  the  statute  as  to  embrace  prac- 
tically every  mode  of  acquiring  title,  except  that  of  succes- 
sion thereto  by  descent.  The  person  who  takes  the  title  by 
inheritance  cannot  be  the  source  of  title,  but  his  heirs  chust 
trace  the  right  back  to  the  person  from  whom  he  inherited, 
at  least.  And  if  that  person  also  took  by  inheritance,  the 
heirs  must  go  still  further  back,  until  they  find  an  owner 
who  did  not  inherit. 

The  real  property  commissioners  proposed  to  make  every 
person  who  had  the  title,  the  stock  of  descent,  without  regard 
to  the  mode  of  acquisition.  That  would  have  been  an  adop- 
tion of  the  American  rule.  But  parliament  changed  the 
proposition  so  as  to  confine  the  source,  from  which  descent  was 
to  be  reckoned,  to  the  person  last  entitled  who  did  not  inherit. 

WiUiams  on  Real  Prop.  78. 

2.  The  second  of  the  common  law  canons  is,  that  males  are 
preferred  to  females. 

In  the  language  of  Blackstone :  ^'  Thus  sons  shall  be  admit- 
ted before  daughters ;  or,  as  our  male  law  givers  have  some- 
what uncomplaisantly  expressed  it,  the  worthiest  of  blood 
shall  be  preferred."  2  Bl.  Com.  213.  The  same  author 
remarks :  "  This  preference  of  males  to  females  is  entirely 
agreeable  to  the  law  of  succession  among  the  Jews,  and  also 
among  the  States  of  Greece,  or  at  least  among  the  Athenians ; 
but  was  totally  unknown  to  the  laws  of  Rome  (such  of  them,  I 
mean,-  as  are  at  present  extant),  wherein  brethren  and  sisters 
were  allowed  to  succeed  to  equal  portions  of  the  inheritance." 
2  BI.  Com.  218. 

The  principle  which  underlies  that  rule  might  be  traced  back 
to  a  much  earlier  period  than  those  named  by  Blackstone, 
Preference  of  males  over  females  belongs  to  man  as  a  savage, 

39 
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and  rests  upon  the  rule  governing  the  brate,  that  might 
makes  right.  If  there  is  any  divinity  in  that  rule,  this  second 
canon  of  the  common  law  cannot  be  denied  divine  origin. 

It  is  not,  however,  necessary  to  go  back  so  far  to  find  a 
foundation.  Military  necessity  sufficiently  sustained  this 
rule  also  of  the  feudal  law.  Men  were  then,  as  now,  better 
fitted  for  military  service  tlian  women.  The  feudal  govern- 
ment required  soldiers,  and  had  no  means  to  get  them  except 
through  the  feudal  compact. 

Blackstone  says :  '^  The  true  reason  of  preferring  the  males 
must  be  deduced  from  feodal  principles ;  for  by  the  genuine 
and  original  policy  of  that  constitution  no  female  could  ever 
succeed  to  a  proper  feud,  inasmuch  as  they  were  incapable 
of  performing  those  military  services,  for  the  sake  of  which 
that  system  was  established." 

2  Bl.  Com.  214. 

Chancellor  Kent  says :  ".Females  were  totally  excluded, 
not  only  from  their  inability  to  perform  the  feudal  engage 
ments,  but  because  they  might,  by  marriage,  transfer  the 
possession  of  the  feud  to  strangers  and  enemies.'^ 

4  Kent,  888. 

Some  of  the  earlier  writers  assumed  to  base  the  distinction 
upon  what  they  designated  as  dignity  of  blood,  instead  of 
proximity.  Lord  Hale  expressed  the  grounds  of  the  distinc- 
tion as  follows :  '*  In  descents  the  law  prefers  the  worthiest 
of  blood ;  therefore,  the  son  inherits,  and  excludes  the  daugh- 
ter. The  brother  is  preferred  before  the  sister,  the  uncle 
before  the  aunt." 

8  Cruise,  377,  §30. 

That  seems  to  have  been  the  prevailing  idea  of  all  rude 
nations.  They  tested  the  comparative  merits  by  the  standard 
of  physical  prowess. 

3.  "  A  third  rule  or  canon  of  descent  is  this,  that  where 
there  are  two  or  more  males,  in  equal  degree,  the  eldest  only 
shall  inherit,  but  the  females  altogether." 
2  Bl.  Com.  214. 
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■ 

This  rule  is  commonly  distinguished  as  the  law  of  primo- 
geniture, and  is  also  to  be  attributed  chiefly  to  the  military 
necessities  of  the  feudal  system,  and  other  peculiarities  of  the 
feudal  constitution,  which  were  indispensable  to  its  very  exist- 
ence. Blackstone  says  that  it  was  "  enforced  by  the  incon- 
veniences that  attended  the  splitting  of  estates,  namely,  the 
division  of  military  services,  the  multitude  of  infant  tenants 
incapable  of  perfomiing  any  duty,  the  consequential  weaken- 
ing of  the  strength  of  the  kingdom,  and  the  inducing  younger 
sons  to  take  up  with  the  business  and  idleness  of  a  country 
life,  instead  of  being  serviceable  to  themselves  and  the 
public,  by  engaging  in  mercantile,  in  military,  in  civil  or  in 
ecclesiastical  employments.  Tliese  reasons  occasioned  {in 
almost  total  change  in  the  method  of  *  feudal  inheritances 
abroad ;  so  that  the  eldest  male  began  universally  to  succeed 
to  the  whole  of  the  lands  in  all  military  tenures ;  and  in  this 
condition  the  feudal  constitution  was  established  in  England 
by  William  the  Conqueror." 

It  is  remarked  by  Cruise,  that  '^  as  to  females,  all  being 
equally  incapable  of  performing  any  military  service,  there 
could  be  no  reason  for  preferring  the  eldest." 

8  Cruise,  878,  §  24. 

They  took  "  altogether ;"  that  is,  as  coparceners,  whenever 
they  took  at  all.  They  enjoyed  the  right  of  forcing  a  parti- 
tion of  the  premises  without;  the  consent  of  all.  Any  one 
could  compel  partition.  The  reason  for  this  distinction  in 
favor  of  female  heirs,  was,  that  "  as  the  estate  in  coparcenary 
was  cast  on  them  by  the  act  of  the  law,  and  not  by  their  own 
agreement,  it  was  thought  right  that  the  perverseness  of  one 
should  not  prevent  the  others  from  obtaining  a  more  bene- 
ficial method  of  enjoying  the  property." 

WnUams  on  Real  Prop.  81. 

After  the  lands  are  partitioned,  each  of  the  heirs  holds  in 
severalty ;  but  is  regarded  as  holding  by  descent  and  not  by 
purchase. 
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There  is  nothing  in  the  taking  or  holding  of  estates  by 
descent,  by  females,  which  distinguishes  their  rights  from 
males,  after  the  estate  has  vested.  The  distinction  lies  in 
vesting  the  whole  in  the  oldest  of  the  males,  and  excluding 
all  others.     There  could  be  no  taking  together  among  them. 

4.  "  A  fourth  rule,  or  canon  of  descent,  is  this :  tliat  the 
lineal  descendants,  m  in/initumj  of  any  person  deceased, 
shall  represent  their  ancestor ;  that  is,  shall  stand  in  the 
same  place  as  the  person  himself  would  have  done  had  he 
been  living." 

2  Bl.  Com.  216. 

For  example,  A.  has  three  children  ;  one  of  them  dies, 
leaving  two  children ;  and  then  A.  dies,  seised  of  an  estate 
of  inheritance,  and  intestate.  This  estate  would  descend  in 
three  equal  shares ;  one  share  to  each  of  the  children  sur- 
viving the  intestate,  and  one  share  to  the  two  children  of  the 
deceased  child,  to  be  equally  divided  between  them.  The 
two  grandchildren  of  A.  are  thus  placed  in  precisely  the  posi- 
tion which  his  deceased  child  would  have  occupied  had  he 
survived  A. 

The  two  grandchildren  are  said  to  take  by  representation, 
or  per  stirpes^  because,  together,  they  represent  the  deceased 
child. 

Had  they  been  entitled  each  to  an  equal  share  with  the 
living  children,  they  would  be  said  to  take  per  capita.  In 
such  case,  the  estate  would  have  descended  in  four  equal 
shares,  instead  of  three ;  a  share  to  each  child,  and  an  equal 
share  to  each  grandchild. 

If  the  property  to  be  divided  was  worth  $60,000,  the  chil- 
dren who  survived  the  father  would  have  $20,000  each, 
and  the  children  of  the  deceased  child  $10,000  each,  accord- 
ing to  the  rule  of  taking  by  representation,  or  per  stirpes. 
While  if  it  was  to  be  divided  per  capita^  each  child  and 
grandchild  alike,  would  take  $15,000. 

Applied  to  the  English  practice  of  primogeniture,  the 
result  is  thus  stated,  by  Cruise,  quoting  from  Lord  Hale : 
"  Hence  it  is,  that  the  son  or  grandchild,  whether  son  or 
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daughter,  of  the  eldest  son,  succeeds  before  the  younger  son ; 
and  the  son  or  grandchild  of  the  eldest  brother  before  the 
youngest  brother.  And  so  through  all  the  degrees  of  suc- 
cession, by  the  right  of  representation ;  the  right  of  proximity 
is  transferred  from  the  root  to  the  branches,  and  gives  them 
the  same  preference  as  the  next  and  worthiest  of  the  blood." 
"  This  right,  transferred  by  representation,  is  infinite  and 
unlimited  in  the  degree  of  those  that  descend  from  the  repre- 

sen  ted  " 

8  Cruise  Dig.  879,  §§  20,  27. 

5.  '^  The  fifth  rule  is,  that  on  failure  of  lineal  descendants, 
or  issue  of  the  person  last  seised,  the  inheritance  shall  descend 
to  his  collateral  relations,  being  of  the  blood  of  the  first  pur 
chaser,  subject  to  the  three  preceding  rules," 

2  Bl.  Com.  220. 

As  an  example  under  this  rule,  suppose  A.  became  a  tenant 
in  fee  by  being  the  original  grantee  of  the  estate,  or  by  becom- 
ing the  tenant  by  purchase  and  assignment,  and  dies  intestate, 
whereby  the  estate  descends  to  B.  his  oldest  son,  and  B.  dies 
without  issue,  intestate.  In  seeking  for  an  heir  who  shall 
succeed  B.  under  this  rule,  we  must  find  some  one  of  the 
blood  of  A.,  the  first  purchaser,  because  A.  is  regarded,  in 
the  feudal  law,  as  the  person  who  first  acquired  the  estate  to 
his  family.  He  stands  in  the  place  of  the  original  party  of 
the  second  part  to  the  lease,  and  his  heirs  are  regarded  as  the 
other  parties  thereto,  embraced  and  indicated  in  the  convey- 
ance to  A.  and  his  heirs.  When,  therefore,  there  is  a  failure 
of  lineal  descendants  to  A.,  the-^collateral  relations  of  the 
blood  of  A.  succeed  to  the  contract  of  grant  or  lease,  as  being 
the  next  nominees  of  the  grant. 

It  is  stated  as  a  consequence  of  this  rule,  that  "  when  feuds 
first  began  to  be  hereditary,  it  was  made  a  necessary  qualifi- 
cation of  the  heir  who  would  succeed  to  a  feud,  that  he  should 
be  of  the  blood  of,  that  is,  lineally  descended  from  the  first 
feudatory  or  purchaser.  In  consequence  whereof,  if  a  vassal 
died  seised  of  a  feud  of  his  own  acquiring,  or  feudum  novurn, 
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it  cduld  not  descend  to  any  but  his  own  offspring.  No,  not 
even  to  his  brother,  .because  he  was  not  descended,  nor  de- 
rived his  blood  from  the  first  acquirer.  But  if  it  vfii&feudum 
antiquum^  that  is,  one  descended  to  the  vassal  from  his  ances- 
tors, then  his  brother,  or  such  other  collateral  relation  as  was 
descended  and  derived  his  blood  from  the  first  feudatory, 
might  succeed  to  such  inheritance." 

2  Bl.  Ck>m.  d21. 

To  avoid  the  consequences  of  that  rule,  another  rule,  of  a 
fictitious  character,  was  adopted,  tliat "  every  grant  of  lands  in 
fee  simple  is  with  us  ^feudwm  novum  to  be  held  t^  a/ntiquum^ 
as  a  feud  whose  antiquity  is  indefinite ;  and,  therefore,  the 
collateral  kindred  of  the  grantee,  or  descendants  from  any 
of  his  lineal  ancestors,  by  whom  the  lands  might  have  pos- 
sibly been  purchased,  are  capable  of  being  called  to  the 
inheritance." 

2  Bl.  Com.  222. 

Accordingly,  Blackstone  states  the  principle  of  descents  to 
collateral  relations,  as  follows : 

"  This,  then,  is  the  great  and  general  principle  upon  which 
the  law  of  collateral  inheritances  depend ;  that,  upon  failure 
of  issue  in  the  last  proprietor,  the  estate  shall  descend  to  the 
blood  of  the  first  purchaser ;  or  that  it  shall  result  back  to 
the  heirs  of  the  body  of  that  ancestor,  from  whom  it  either 
really  has,  or  is  supposed  by  fiction  of  law  to  have,  originally 
descended." 

2  Bl.  Com.  223. 

This  rule  of  the  feudal  law  was  changed  in  England  by 
the  statute  before  referred  to,  so  that  now,  on  failure  of  lineal 
descendants,  the  estate  descends  to  the  nearest  lineal  ances- 
tor, instead  of  his  collateral  relations. 

Wniiams  on  Real  Prop.  88. 

6.  A  sixth  rule  or  canon,  therefore,  is,  that  the  collateral 
heir  of  the  pei^son  last  seised  must  be  his  next  collateral  kins- 
man of  the  whole  blood. 

2  Bl.  Cum.  234. 
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"  First,  he  must  be  his  next  collateral  kinsman,  either  per- 
sonally or  jure  repreaentationid^  which  proximity  is  reckoned 
according  to  the  canonical  degrees  of  consanguinity  before 
mentioned.  Therefore,  the  brother  being  in  the  first  degree, 
he  and  his  descendants  shall  exclude  the  uncle  and  his  issue, 
who  is  only  in  the  second." 

2  Bl.  Com.  224. 

''  But,  secondly,  the  heir  need  not  be  the  nearest  kinsman 
absolutely,  but  only  svh  modo:  that  is,  he  must  be  the  near- 
est kinsman  of  the  whole  blood ;  for  if  there  be  a  much  nearer 
kinsman  of  the  half  blood,  a  distant  kinsman  of  the  whole 
blood  shall  be  admitted,  and  the  other  entirely  excluded. 
Nay,  the  estate  shall  escheat  to  the  lord,  sooner  than  the 
half  blood  shall  inherit." 
2  Bl  Com.  227. 

The  reason  of  this  rule  was  feudal  in  its  character,  and 
designed  to  select  as  heirs  those  who  could  most  directly 
makel^out  a  pedigree  from  the  original  feudatory  or  lessee. 
Those  who  could  derive  their  origin  from  the  same  couple 
of  ancestors  were  likely  to  be  nearer  to  the  original  party 
than  those  who  had  only  one  common  ancestor. 

^'  The  rule  then,  together  with  its  illustration,  amounts  to 
this,  that,  in  order  to  keep  the  estate  of  John  Stiles  as  nearly 
as  possible  in  the  line  of  his  purchasing  ancestor,  it  must 
descend  to  the  issue  of  the  nearest  couple  of  ancestors  that 
have  left  descendants  behind  them ;  because  the  descendants 
of  one  ancestor  only  are  not  so  likely  to  be  in  the  line  of  that 
purchasing  ancestor,  as  those  who  are  descended  from  both." 

2  Bl.  Com.  283. 

7.  "The  seventh  and  last  rule  or  canon  is,  that  in  col- 
lateral inheritances  the  male  stock  shall  be  preferred  to  the 
female  (that  is,  kindred  derived  from  the  blood  of  the  male 
ancestors,  however  remote,  shall  be  admitted  before  those 
from  the  blood  of  the  female,  however  near),  unless  where 
the  lands  have,  in  fact,  descended  from  a  female." 

2  Bl.  Com.  234. 
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Under  this  rule  the  relations  on  the  father's  side  were  pre- 
ferred to  relations  on  the  mother's -side.  Relations  on  the 
side  of  the  mother  were  never  admitted  to  inherit,  so  long  a8 
relations  on  the  father's  side," however  remote,  could  be  fonnd 
who  were  capacitated  to  inherit. 

This  rule  or  canon  is  nothing  more  than  an  extension  of 
the  second  canon,  or  the  principles  thereof,  to  collateral 
relations.  It  is  said  in  Williams  on  Ileal  Property,  85,  that 
"  this  strict  and  careful  preference  of  the  male  to  the  female 
line  was  in  full  accordance  with  the  spirit  of  the  feudal 
system,  which,  being  essentially  military  in  its  nature, 
imposed  obligations  by  no  means  easy  for  a  female  to  fulfill ; 
and  those  who  were  unable  to  perform  the  services,  could  not 
expect  to  enjoy  the  benefits." 

But  that  author  concedes  that  the  military  reason  will  not 
furnish  a  complete  explanation  of  the  preference  of  males  to 
females  in  the  order  of  descent.  It  seems  to  have  been  a  cus- 
tom which  prevailed  before  the  feudal  organization  ;  and  he 
saj'S :  "  The  true  reason  of  the  preference  appears  to  lie  in 
the  degraded  position  in  society  which,  in  ancient  times,  was 
held  by  females ;  a  position  arising  from  their  deficiency  in 
that  kind  of  might  which  then  too  frequently  made  the 

right." 

Williams  on  Real  Prop.  86. 

This  principle  of  preferring  males  to  females,  was  not 
eradicated  from  the  English  laws  by  the  recent  legislation 
amending  the  laws  of  descent.  "  And  the  father  and  all 
his  most  distant  relatives  have  priority  over  the  mother  of 
the  purchaser.  She  cannot  succeed  as  his  heir  until  all  the 
paternal  ancestors  of  the  purchaser,  both  male  and  female, 
and  their  respective  families,  have  been  exhausted." 

Williams  on  Real  Prop.  86. 

Whatever  may  have  favored  the  origin  of  this  preference, 
founded  exclusively  upon  sex,  in  its  beginning,  it  is  idle,  at 
this  day,  to  seek  for  a  justification  in  the  ancient  military 
reason.     It  now  liius  no  foundation  to  rest  upon,  except  the 
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standard  of  physical  prowess  and  the  prejudices  which 
civilization  and  Christianity  have  not  yet  sacceeded  in  eradi- 
cating. 

Although  the  feudal  or  common  law  canons  of  descent  are 
embodied  in  seven  formal  propositions,  there  are  not  that 
number  of  distinct  principles  enunciated  therein. 

The  principles  embraced  in  the  seven  propositions  were, 
the  exclusion  of  lineal  ascendants,  the  precedence  of  males 
to  females,  primogeniture  among  males,  the  principle  of 
representation  and  the  exclusion  of  kindred  of  the  half  blood. 
In  the  reformations  which  have  taken  place  in  English  legis- 
lation, only  three  of  these  leading  principles  now  remain  in 
the  laws  of  that  country,  namely :  The  preference  of  males 
to  females,  primogeniture,  and  the  principle  of  representa- 
tion. 

As  to  kinsmen  of  the  half  blood,  they  are  not  now,  as  for- 
merly, excluded  entirely  from  succession  to  estates  of  inherit- 
ance, but  are  let  in,  next  in  order  to  kinsmen  in  the  same 
degree  of  the  whole  blood. 

3  and  4  Wm.  IV.  cli.  106. 

The  act  here  cited  conformed  the  laws  of  England,  in 
regard  to  the  canons  of  descent,  more  to  the  rules  established 
in  this  country,  than  were  the  common  law  rules  as  they 
before  existed.  But  notwithstanding  the  reformation  thus 
made,  the  difference  in  some  of  the  leading  principles  be- 
tween that  country  and  this,  in  respect  to  the  subject  under 
consideration,  is  as  great  as  the  difference  which  exists 
between  the  feudal  and  the  allodial  systems  of  tenure. 

We  have  copied  from  Blackstone  the  canons  of  descent  of 
the  feudal  or  common  law,  because  they  seem  to  be  the  copy 
most  referred  to  in  the  reported  cases.  There  is  another 
rendering  of  the  same  rules,  in  2  Hale's  Common  Law,  114, 
as  follows : 

1.  In  descents,  the  law  prefers  the  worthiest  of  blood. 

2.  The  next  of  blood  is  preferred  before  the  more  remote, 
though  e(|nally  or  more  worthy. 

40 
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descent,  that  lie  should  liave  been  seised  in  the  common  law 
sense  (»f  that  term.  It  is  enough  that  he  had  the  title  in  fee 
at  tlic  time  of  his  death.  But  we  have  sufficiently  examined 
the  point  of  seisin  in  a  preceding  chapter.  Nor  is  it  material 
in  this  country,  as  it  is  in  England,  how  or  in  what  manner 
the  owner  acquired  his  title.  It  is  not  in  the  way  of  his 
being  regarded  as  the  root  or  stock  of  descent  that  he  acquired 
his  title  by  descent. 

Upon  this  point,  it  is  easy  to  perceive  traces  of  substantial 
diiference  between  the  feudal  system  of  tenures  and  the  allo- 
dial. In  England,  it  is  regarded  as  matter  of  importance 
to  derive  the  title  of  every  estate  of  inheritance  from  the  partj' 
to  whom  it  was  originally  granted.  In  other  words,  the  stock 
of  descent  is  to  be  found  only  in  the  original  lessee.  So  im- 
portant is  that  matter  regarded,  that  in  those  cases  where  it 
is  impossible  to  trace  the  line  of  title  back  to  the  original 
source,  the  law  fixes  upon  the  first  party  who  came  to  the 
title  by  purchase,  and,  by  a  kind  of  legal  fiction,  constitutes 
or  treats  him  as  the  original  lessee,  or  the  identical  party  who 
received  the  grant  to  himself  and  his  lieire,  and  who  agreed, 
either  expressly  or  impliedly,  for  himself  and  his  heirs,  to 
rendfer  services  and  rents  in  return  therefor.  Treating  him 
as  the  original  contracting  party,  then  his  heirs,  as  the  nomi- 
nees to  the  contract,  indicated  by  the  general  designation  of 
heirs  of  the  real  or  supposed  contracting  party,  succeed  him 
on  his  decease  as  the  parties  thereto  next  entitled,  because 
next  in  order,  they  are  embraced  in  tJie  terms  of  the  contract. 

It  is  easy  to  be  seen  that  it  would  not  be  consistent  with 
that  view  of  the  estate,  to  treat  one  who  had  come  to  the 
estate  by  inheritance,  as  the  stock  of  descent.  The  grant 
was  not  made  to  him  and  his  heirs.  He  came  in  only  as 
heir  to  some  one  else,  who  either  was,  or  was  assumed  to 
have  been,  the  original  party.  It  is  possible  that  his  heirs 
may  not  be  the  heirs  of  the  original  party.  But  whether  so 
or  not,  it 'is  enough  that  tlic  grant  was  not  to  him  and  his 
heirs.  He  is  a  party  to  the  contract,  merely  because  he  hap- 
pens to  cbinc  within  the  description  of  heir  of  the  original 
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party;  bnt  his  heirs  are  not  necessarily  embraced  in  that 
description,  and  certainly  he  is  not  the  root  of  descent.  At 
most,  he  is  only  one  of  the  branches. 

Taking  that  view  of  an  estate  in  fee,  the  student  can  under- 
stand the  foundation  upon  which  the  feudal  rule  of  descent 
rests,  and  the  reason  why  the  recent  English  statute  is  care- 
ful to  exclude  all  who  derive  title  by  inheritance  from  being 
regarded  as  the  stock  of  descent. 

In  this  country,  it  is  true,  that  estate  of  inheritance  are 
derived  from  a  grant  of  the  State,  and,  in  like  manner  to 
England,  are  constituted  and  subsist  by  virtue  thereof;  but 
the  t^enure  is  allodial.  It  works  no  mischief  to  the  rights  of 
individuals,  or  to  the  constitution  of  the  government,  to  treat 
every  owner  of  an  estate  of  inheritance  as  the  stock  or  root 
of  descent,  whether  he  became  such  owner  as  the  original 
grantee,  as  the  purchaser,  or  by  inheritance.  Neither  the 
policy  of  our  political  institutions,  nor  the  rights  of  individu- 
als, can  be  jeopardized  thereby;  and  that  rule  has,  conse- 
quently, been  established  here.  Therein  the  law  of  England 
differs  from  ours;  and  the  foundation  upon  which  that  differ- 
ence rests  lies  in  the  difference  between  the  feudal  and  allo- 
dial systems  of  tenure. 

The  statutes  of  the  several  States  upon  this  point  are  sub- 
stantially alike  in  their  phraseology.  In  New  York  it  is 
provided  that  "  the  real  estate  of  every  person  who  shall  die 
without  devising  the  same,  shall  descend  in  manner  follow- 
ing :  1st,  to  his  lineal  descendants ;  2d,  to  his  father ;  3d,  to 
his  mother,  and  4tli,  to  his  collateral  relatives,  subject  in  all 
cases  to  the  rules  and  regulations  hereinafter  prescribed." 

1  R.  S.  751,  §  1. 

In  most  of  the  States,  tlie  provision  corresponding  to  the 
first  is,  that  the  estate  shall  descend  to  the  children  of  the 
intestate,  or  their  descendants  or  representatives.  This  first 
stage  in  the  progress  of  succession  among  the  different  de- 
grees of  kindred  is  not,  however,  entirely  uniform  in  the 
legislation  of  the  different  States. 
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In  California,  the  corresponding  provision  is  that,  if  there 
bo  a  surviving  hasband  or  wife,  and  only  one  child,  or  the 
issue  of  one  child,  or  more  than  one,  or  one  and  the  issue  of 
one  or  more,  one-third  descends  to  the  surviving  husband  or 
wife,  and  the  remainder  to  the  children  or  their  descendants ; 
and,  if  there  be  no  child  living,  to  lineal  descendants. 

In  Georgia,  the  estate  descends  to  the  widow  and  children 
in  equal  shares. 

In  Indiana,  the  wife  surviving,  takes  one-third  in  fee. 

In  South  Carolina,  one-third  of  the  estate  goes  to  the  widow 
in  fee,  and  the  remainder  to  the  children. 

Witli  these  four  exceptions,  the  rule  remains  in  substance 
and  effect,  as  in  the  first  of  the  common  law  canons,  as  to 
this  first  stage  in  the  order  of  succession. 

That  part  of  the  feudal  rule  which  provides  that  an  estate 
shall  never  lineally  ascend,  has  been  generally  disused  in 
this  country.  The  ascending  line  of  succession  is  allowed  a 
preference  to  the  collateral,  in  most,  if  not  all,  the  States :  the 
only  difference  between  them  is  as  to  the  place  in  the  colla- 
teral line  where  they  are  let  in. 

2d.  The  second  of  the  common  law  canons  of  descent, 
which  prefers  males  to  females,  has  not  been  adopted  in  this 
country.  Our  political  institutions  are  not  subject  to  any 
such  necessities,  while  our  social  condition  has  reached  a 
more  progressed  order  of  civilization  and  propriety. 

3d.  The  third  canon,  which  prefers  the  oldest  of  the  male 
descendants  to  all  others,  to  the  extent  of  excluding  all  the 
others,  has  no  existence  in  this  country.  All  the  children 
of  the  intestate  take  together  as  one  heir,  and  each  is  enti- 
tled to  an  equal  share.  Primogeniture,  which  has  been  the 
corner  stone  of  English  institutions,  has  no  place  among  ours. 
Kindred  of  the  same  degree  of  consanguinity  to  the  intestate 
stock  of  descent  take  as  coparceners  or  tenants  in  common. 

4th.  The  fourth  canon,  which  regulates  the  manner  and 
order  of  succession  per  stirpes^  instead  of  per  capita^  where 
there  are  heirs  standing  to  the  stock  of  descent  in  different 
degrees  of  consanguinity,  is  substantially  the  law  of  all  the 


LAWS  OF  THE  SKVERAL  STATES.  319 

States;  in  some  to  the  full  extent;  in  others  to  a  limited 
extent. 

Lineal  descendants  in  all  the  States  take  j^  ^^ir;?^  and 
not  per  capita,  where  they  are  removed  from  the  root  or 
stock  of  descent  in  different  degrees. 

For  example:  where  the  intestate  leaves  four  children  liv- 
ing, and  children  of  one  deceased  child,  his  estate  is  divided 
into  five  equal  shares,  the  same  as  though  his  five  children 
had  all  survived  him.  There  is  a  share  or  interest  for  each 
living  child,  and  a  share  which  belongs  to  the  children  of 
the  deceased  child,  to  be  enjoyed  or  divided  equally  between 
them.  This  is  representation  instead  of  proximity;  per 
stirpes  instead  of  per  capita. 

The  rule  of  proximity  would  have  excluded  the  children 
of  the  deceased  child  from  any  share  of  the  property,  for 
they  are  removed  further  from  the  stock  of  descent  one  de- 
gree, by  the  common  law  mode  of  computing  degrees ;  and 
two  degrees,  according  to  the  manner  of  computation  adopted 
in  the  civil  law. 

But,  in  providing  for  the  rule  of  representation  in  place  of 
the  rule  of  proximity,  the  law  makers  of  the  (Jifferent  States 
have  not  been  uniform  in  the  language  used.  In  New  York 
it  is  provided  that  lineal  descendants  of  equal  degree  of  con- 
sanguinity to  the  intestate,  however  remote,  shall  take  in 
equal  parts. 

1  R.  S.  751,  §  3. 

"  If  any  of  the  children  of  such  intestate  be  living,  and  any 
be  dead,  the  inheritance  shall  descend  to  the  children  who 
are  living,  and  to  the  descendants  of  such  children  as  shall 
have  died ;  so  that  each  child,  who  shall  be  living,  shall  in- 
herit such  share  as  would  have  descended  to  him  if  all  the 
children  of  the  intestate,  who  shall  have  died  leaving  issue, 
had  been  living ;  and  so  that  the  descendants  of  each  child 
who  shall  be  dead  shall  inherit  the  share  which  their  parent 
would  have  received  if  living." 
Id.  §8. 
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The  next  section  applies  the  same  rule  to  the  more  remote 
lineal  descendants  of  the  intestate,  as  follows: 

"  The  rule  of  descent  prescribed  in  the  last  section  shall 
apply  in  every  case  where  the  descendants  of  the  intestate, 
entitled  to  share  the  inheritance,  shall  be  of  unequal  degrees 
of  consanguinity  to  the  intestate ;  so  that  those  who  are  in 
the  nearest  degree  of  consanguinity  shall  take  the  shares 
which  would  have  descended  to  them,  had  all  the  descend 
ants  in  the  same  degree  of  consanguinity,  who  shall  have 
died  leaving  issue,  been  living ;  and  so  that  the  issue  of  the 
descendants,  who  shall  have  died,  shall  respectively  take  tlie 
shares  which  their  parents,  if  living,  would  have  received." 

Id.  §4 

The  same  thing  is  declared  in  the  statutes  of  Missouri,  in 
fewer  words,  substantially  as  follows :  That  when  all  who  are 
entitled  to  inherit  are  of  equal  degree  of  consanguinity  to  the 
intestate,  they  shall  take  per  capita;  if  of  different  degrees, 
they  shall  take^^  stirpes. 

Similar  language  is  used  In  Louisiana,  in  Georgia,  in  Indi- 
ana, in  Texas  and  in  Virginia.  In  other  States  the  same 
result  is  secured  by  providing  for  descent  to  children  and 
their  descendants,  by  right  of  representation ;  and  to  col- 
lateral kindred  by  the  same  rule. 

The  rule  of  representation  seems  to  be  applied  to  the  lineal 
descendants  of  the  intestate  in  all  the  States,  as  before  re- 
marked ;  but  it  is  not  extended  in  all  to  the  collateral  kindred. 
In  some  of  the  States  the  order  of  representation  Embraces, 
among  the  collateral  kindred,  only  the  descendants  of  brothers 
and  sisters.  Tlie  order  of  succession,  in  the  more  remote  rela- 
tions of  the  collateral  line,  is  governed  by  the  rule  of  prox- 
imity or  propinquity. 

Among  the  States  which  have  so  limited  representation  are 
Alabama,  Georgia,  Illinois,  Maine,  Minnesota,  Mississippi, 
and  perhaps  some  others.  Connecticut  does  not  extend  the 
rule  to  collateral  relations  at  all.  Only  those  in  the  nearest 
degree  take  at  all.     Pennsylvania  extends  the  rule  of  repre- 
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BentatioD,  bj  recent  statnte,  to  the  grandchildren  of  brotherB 
and  siBters,  and  the  children  of  uncles  and  annts. 

Most  of  the  other  States  apply  the  rule  to  all  the  kindred. 

5th.  The  fifth  canon  of  the  common  law,  providing  that 
on  failure  of  lineal  descendants  of  the  person  last  seised,  the 
inheritance  shall  descend  to  his  collateral  relations,  has  been 
superseded  in  England,  by  giving  the  preference  to  lineal 
ancestors  in  certain  degrees,  and  also  to  a  certain  extent  in 
this  country. 

In  New  York,  the  estate  descends  to  the  father  next  after 
lineal  descendants,  and  next  to  the  mother,  and  then  the  col- 
lateral relatives  are  let  in.  In  other  words,  the  father  and 
mother  are  interposed  between  the  lineal  descendants  and  the 
collateral  relatives,  in  the  order  of  succession.  The  rights 
of  the  father  and  mother  are,  however,  subject  to  this  quali- 
fication, that  if  the  inheritance  came  to  the  intestate  on  the 
part  of  the  mother,  the  father  does  not  take,  if  the  mother 
be  living ;  but  the  estate  descends  to  the  mother  for  life,  and 
the  remainder  to  the  brothers  and  sisters  of  the  intestate  and 
their  descendants  by  representation,  if  there  be  any.  If  there 
be  none,  then  the  mother  takes  in  fee.  If  the  mother  be 
dead,  the  estate  goes  to  the  father  for  life,  and  then  to 
brothers  and  sisters  of  the  intestate,  and  their  representatives, 
if  there  be  any.    If  none,  to  the  father  in  fee. 

1  B.  S.  751. 

In  Arkansas,  the  father  and  mother  are  placed  in  the  order 
of  succession  next  to  the  descendants,  with  this  qualification : 
that  if  the  estate  came  from  the  father,  and  the  intestate  die 
without  descendants,  it  shall  go  to  the  father  and  his  heirs ; 
if  it  came  from  the  mother,  then  to  her  and  her  heirs.  If  the 
intestate  otherwise  acquired  the  estate,  it  goes  to  the  father 
for  life,  the  remainder  to  collateral  kindred.  If  there  be  no 
father  living,  then  to  the  mother  for  life,  remainder  to  colla- 
teral kindred. 

In  California,  when  the  intestate  leaves  no  issue,  and 
there  is  no  surviving  husband  or  wife,  the  estate  goes  to  the 

41 
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father.  If  there  be  a  surviving  hnsband  or  wife,  the  estate 
descends  in  equal  shares  to  such  survitor  and  the  intestate's 
father. 

Next  in  order  are  the  brothers  and  sisters  and  the  mother 
of  the  intestate,  to  share  equally.  In  case  of  no  brothers  and 
sisters  living,  the  mother  has  preference  to  the  issue  of  the 
deceased  brothers  and  sisters,  and  takes  to  their  exclusion. 

In  Connecticut,  the  father  and  mother  are  third  in  order, 
and  come  in  after  the  brothers  and  sisters  of  the  intestate  and 
their  descendants. 

The  father  and  mother  are  also  placed  third  in  the  order 
of  succession  in  Delaware,  the  descendants  and  brothers  and 
sisters  occupying  the  first  and  second  places  successively;  and 
the  father  is  preferred  to  the  mother,  as  in  New  York. 

In  Florida,  the  father  is  placed  next  to  the  descendants ; 
while  the  mother  is  in  the  next  order,  sharing  equally  with 
the  brothers  and  sisters,  and  their  descendants. 

There  is  a  similar  provision  in  Georgia,  with  an  additional 
provision  that  if  the  mother  has  married  again,  she  shall  take 
no  part  of  the  estate  of  her  deceased  child,  except  when  it 
shall  have  been  her  last  or  only  child. 

In  Illinois,  the  parents  are  placed  with  the  brothers  and 
sisters  of  the  intestate,  and  share  equally  with  them,  when 
there  arc  no  descendants. 

In  Indiana,  the  father  and  mother  are  let  in  next  to  the 
descendants,  and  take  one-half  as  joint-tenants,  while  the 
other  half  goes  to  brothers  and  sisters,  and  their  descendants. 

In  this  State,  also,  the  grandfather  and  grandmother  are 
placed  in  the  order  of  succession,  in  the  absence  of  descend- 
ants, and  of  father  and  mother,  and  brothers  and  sisters,  and 
their  descendants. 

There  is  a  similar  provision  as  to  the  parents  in  Louisiana 
as  in  Indiana. 

In  Maryland,  the  father  and  mother  are  preferred  to  brothers 
and  sisters ;  the  father  holding  precedence  to  the  mother. 

In  Massachusetts,  Rhode  Island,  New  Hampshire  and 
Oregon,  the  father  is  in  the  second  order  of  succession,  while 
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the  mother  is  in  the  third,  to  share  equally  with  the  brothers 
and  sisters. 

In  Mississippi  descendants  and  brothers  and  sisters  are  pre- 
ferred to  the  parents,  leaving  the  latter  in  the  third  order. 

In  Missouri  the  father  and  mother  are  placed  in  the  second 
order,  along  with  brothers  and  sisters,  and  their  descendants, 
and  share  equally  with  them. 

In  Michigan,  Minnesota  and  Wisconsin,  the  father  suc- 
ceeds after  the  descendants,  subject  to  the  life  estate  of  the 
widow,  when  there  is  one.  The  mother  is  not  let  in  until 
the  next  order,  and  then  to  share  equally  with  brothers  and 
sisters. 

In  New  Jersey  the  father  is  placed  after  the  descendants, 
and  after  brothers  and  sisters,  except  when  the  estate  came 
to  the  intestate  on  the  part  of  the  mother,  when  he  is  omit- 
ted from  the  line  of  succession,  and  the  estate  goes  to  the 
mother  for  life. 

In  North  Carolina  the  father  succeeds  to  the  estate  only 
in  the  absence  of  descendants,  and  of  brothers  and  sisters, 
and  their  issue ;  and  the  mother  comes  afler  him. 

In  Ohio  ancestral  property  descends  to  ancestors,  next  after 
brothers  and  sisters,  or  their  representatives.  Acquired  pro- 
perty descends  first  to  descendants,  second  to  brothers  and 
sisters,  or  their  representatives,  third  to  the  father,  and  then 
to  the  mother. 

In  Pennsylvania  the  father  and  mother  are  placed  next  in 
order  to  the  descendants,  to  take  during  their  joint  lives  and 
the  life  qf  the  survivor ;  the  remainder  to  brothers  and  sisters, 
or  their  representatives ;  and  for  want  of  the  latter,  of  the 
whole  blood,  the  father  and  mother,  or  the  survivor,  take 
the  fee. 

In  South  Carolina  the  father,  or  if  he  be  dead,  the  mother, 
takes  one-half,  where  there  are  no  descendants. 

In  Tennessee  the  parents  succeed  next  in  order  to  the 
descendants  of  the  intestate ;  except  as  to  estates  acquired  by 
the  intestate,  where  brothers  and  sisters,  and  their  descend- 
ants, are  preferred. 
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In  Texas  the  estate  descends  to  the  father  and  mother  in 
equal  portions,  in  case  there  are  no  descendants,  and  both  are 
alive.  If  only  one  is  alive,  then  one-half  goes  to  the  survivor, 
and  the  other  to  the  brothers  and  sisters,  and  their  descend- 
ants. K  there  be  none  of  these,  the  whole  estate  goes  to  the 
surviving  father  or  mother. 

In  Vermont,  if  the  intestate  leav^  neither  issue  nor  widow, 
the  whole  estate  descends  to  the  father.  The  mother  is  not 
placed  in  the  line  of  succession  in  any  event. 

6th.  The  sixth  canon  of  the  common  law,  preferring  kindred 
of  the  whole  blood  to  kindred  of  the  half  blood,  is  not  the 
law  of  all  the  States.  '  In  some,  the  distinction  is  entirely 
abrogated,  while  in  others,  it  is  still  observed  in  a  qualified 
manner. 

In  Alabama,  Arkansas,  California,  Illinois,  Indiana,  Iowa, 
Maine,  Massachusetts,  Michigan,  Minnesota,  NewHampshire, 
New  York,  North  Carolina,  Oregon,  Khode  Island,  Tennessee, 
Vermont  and  Wisconsin,  there  is  no  distinction  made  between 
the  whole  and  the  half  blood.  This  should,  however,  be  under- 
stood as  subject  to  the  qualification,  that  in  some  of  the  States 
here  named,  there  are  provisions  in  regard  to  ancestral  estates, 
to  the  effect  that  heirs  of  the  blood  of  the  ancestor,  from  whom 
the  estate  originally  descended,  shall  be  preferred  to  those  who 
are  not  of  his  blood.  But  this  is  not  necessarily  a  preference 
of  the  whole  to  the  half  blood. 

In  Connecticut,  Delaware,  Florida,  Georgia,  Kentucky, 
Louisiana^  Maryland, ^Mississippi,  Missouri,  New  Jersey, 
Ohio,  Pennsylvania,  South  Carolina,  Texas  and  Virginia, 
kindred  of  the  whole  blood  have,  to  some  extent,  a  prefer- 
ence  over  kindred  of  the  half  blood. 

In  this  country,  there  is  no  foundation  for  this  distinc- 
tion. It  was  adopted  in  the  feudal  law,  in  accordance 
with  the  idea  that  children  of  the  whole  blood  were  more 
nearly  of  the  blood  •  of  the  original  lessee  than  children  of 
the  half  blood;  and  were,  therefore,  more  strictly  in  the 
true  line  of  the  parties  called  for  by  the  terms  of  the  feudal 
compact 
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Wliere  commerce  in  land  ib  free  and  common,  as  it  is  in 
this  country,  and  especially  where  the  tenure  of  every  estate 
of  inheritance  is  allodial,  it  is  matter  of  no  importance  to 
keep  in  the  line  of  succession  from  the  original  grantee. 

7th.  The  seventh  canon  of  the  common  law,  which  extends 
to  collateral  relations  equally  with  lineal,  and  to  lineal  ascend- 
ants equally  with  lineal  descendants,  the  policy  of  preferring 
males  to  females  has  not  been  entirely  disused  in  this  country. 
There  is  a  single  class  of  exceptions  in  favor  of  the  feudal 
distinction,  which  prefers  males  to  females,  still  carried  out 
in  practice  in  some  of  the  States,  namely :  the  lineal  ascend- 
ants are  subjected  to  the  rule ;  the  father  is  preferred  to  the 
mother  in  more  than  half  of  the  States.  There  are  only  ten 
States  wherein  males  have  no  preference  over  females,  in  that 
respect,  namely :  Connecticut,  Illinois,  Indiana,  Iowa,  Lou- 
isiana,'' Missouri,  North  Carolina,  Pennsylvania,  Tennessee 
and  Texas.  In  the  other  States,  the  mothers  and  grand- 
mothers are  still  made  to  feel,  whenever  the  designated 
opportunity  occurs,  the  preference  which  the  feudal  law 
gives  to  males  over  females  in  fixing  the  order  of  succession 
to  estates  of  inheritance. 

The  laws  of  succession  are  so  entirely  regulated  in  this 
country,  by  arbitrary  rules  established  by  statute,  that  there 
would  seem  to  be  nothing  which  could  require  the  construc- 
tion of  courts  to  determine  the  order  of  succession.  But  this 
has  not  been  the  result.  The  practical  application  of  the 
rules  and  principles  has  led  to  disputes,  which  could  be 
determined  only  by  judicial  construction. 

The  practical  operation  of  that  principle  of  the  feudal  law, 
which  seeks  to  retain  the  succession  in  the  direct  line  from 
the  original  lessee,  is  thus  stated  in  Watkios  on  Descents,  147 : 

^^  If  a  person  succeeds  to  an  estate  as  heir  to  his  mother, 
and  dies  without  issue,  his  heirs  on  the  part  of  his  mother 
shall  inherit  such  estate,  and  not  his  heirs  on  the  part  of  his 
father;  and,  e  canversOy  if  it  descends  from  his  father  it  shall 
devolve,  on  the  death  of  the  son,  to  his  heirs  of  the  paternal 
line. 
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"  But  if  a  person  takes  an  estate  by  pnrcbase,  he  takes  it 
ut  feudum  antiquum^  and,  consequently,  on  the  part  of  his 
fath&r^  as  of  the  worthiest  blood ;  the  law  never  calling  in 
the  heirs  on  the  part  of  the  mother  to  the  inheritance  of  the 
son,  unless  such  inheritance  had  actually  descended  from  the 
mother,  or  until  the  blood  of  the  father  be  exhausted." 

See  %  Bl.  Com.  222,  234 ;  Litt.  §  4 ;  Co.  Litt.  12. 

This  principle  is  sometimes  characterized  as  the  ancestral 
feature  of  the  feudal  law ;  and  is  found  in  the  statutes  of  some 
of  the  States,  as  expounded  by  the  courts  in  this  country. 

In  New  Hampshire  the  statute  distributes  the  hereditaments 
of  intestates :  Ist,  to  children  and  their  representatives ;  2d, 
if  there  are  no  children,  or  their  representatives,  to  the  father; 
3d,  if  none,  to  the  mother  and  the  brothers  and  sisters  of  the 
intestate,  and  their  representatives ;  4:th,  if  none,  to  the  next 
of  kin  equally. 

B.  S.  ch.  166,  §  1. 

The  second  section  of  the  same  act  provides :  '*'  If  any  per- 
son shall  die  under  age  and  unmarried,  his  estate,  derived  by 
descent  or  devise  from  his  father  or  mother,  shall  descend  to 
his  brothers  and  sisters,  or  their  legal  representatives,  if  any, 
to  the  exclusion  of  the  other  parent." 

Whitten  ©.  Davis,  18  N.  H.  88. 

That  principle  is  borrowed  in  part  from  the  feudal  law, 
and  seeks  to  keep  the  line  of  succession  as  near  to  the  lineal 
descendants  of  the  original  grantee  as  possible. 

It  was  said  by  the  court  in  the  case  cited :  "The  property 
in  this  case  was  not  derived  by  descent  from  the  father,  who 
never  had  any  interest  in  it ;  nor  are  there  any  brothers  or 
sisters  of  the  intestate,  or  their  legal  representatives,  to  take 
it  to  the  exclusion  of  the  mother." 

The  point  decided  in  that  case  was,  that  the  mother  of  a 
minor  dying  unmarried,  and  leaving  no  father,  brother  or 
sister,  is  entitled  to  his  estate  which  was  derived  by  descent 
from  his  paternal  grandfather,  to  the  exclusion  of  the  child- 
ren of  the  grandfather. 
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The  court  further  remarked :  "  Where  an  estate,  whether 
testate  or  intestate,  is  settled,  the  surviving  husband  or  wife, 
as  the  case  may  be,  receives  such  share  of  it  as  the  law  pre- 
scribes, and  the.  residue  goes  to  the  children,  if  any.  If  a 
minor  child  takes  a  share  of  such  estate,  and  dies  under  age 
and  unmarried,  leaving  a  brother  and  sister,  or  the  legal 
representatives  of  one,  the  second  section  of  chapter  166  pro- 
vides that  the  share  so  taken  by  such  minor,  or  so  much  of 
it  as  remains,  shall  descend  as  if  the  minor  had  never  taken 
it ;  that  is,  among  the  brothers  and  sisters,  and  their  legal 
representatives,  to  thle  exclusion  of  the  other  parent  who  had 
already  received  his  or  her  share  of  the  estate  from  which  the' 
share  was  derived.  In  other  words,  such  property  is  disposed 
of  under  those  circumstances,  as  if  the  minor  had  died  before 
the  father  or  mother  from  whom  it  was  derived." 

In  that  case,  there  having  been  no  brothers  and  sisters  of 
the  minor  heir  of  the  grandfather,  there  was  no  person  left 
but  the  mother  in  the  order  of  succession  prescribed  by  statute, 
who  was  made  the  successor  to  the  estate.  As  it  resulted, 
therefore,  it  was  a  departure  from  the  feudal  principle,  in 
that  it  changed  the  line  of  descent  from  the  paternal  side  of 
the  ancestry  to  the  maternal. 

In  Rhode  Island,  it  has  been  held  that  the  estate  that  a 
daughter  inherits  from  her  mother  does  not,  upon  her  death, 
go  to  her  father,  but  to  the  other  children. 

Tniinghast  o.  Gaggershall,  7  B.  I.  888. 

The  question  of  succession  was  between  the  father  and  the 
sister,  and  the  sister  was  held  to  be  the  successor,  because  she 
was  the  next  of  kin  of  the  bipod  of  the  mother  from  whom 
the  estate  descended. 

This  decision  was  founded  upon  a  provision  of  the  statute, 
which  declared  in  substance,  that  where  an  estate  comes  by 
descent,  gift  or  devise,  from  the  parent  or  other  kindred  of 
the  intestate,  and  the  intestate  dies  without  children,  the  estate 
descends  to  the  next  of  kin  to  the  intestate,  of  the  blood  of 
the  person  from  whom  such  estate  descended. 

R.  S.  1857,  ch.  159,  §§  1  to  6. 
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This  provision  of  the  etatnto,  like  all  ancestral  provisions, 
which  seek  to  direct  the  order  of  snccession  in  the  future,  in 
the  same  line  that  it  has  followed  in  the  past,  is  strictly  feudal 
in  its  character. 

There  is  a  similar  provision  in  the  statutes  of  Pennsjlrania, 
which  has  received  a  similar  construction.  In  Me  WiUiatM 
V.  Eo88^  46  Penn.  St.  R.  369,  the  question  was  whether  the 
mother  of  a  daughter  who  had  died  intestate  without  issue 
and  without  brothers  and  sisters,  should  succeed  to  the  estate 
of  which  the  daughter  died  seised.  Her  nearest  kindred,  next 
to  her  mother,  were  a  paternal  aunt,  and  maternal  nncles  and 
aants.  The  estate  had  descended  to  the  daughter  from  her 
father. 

It  was  decided  that  the  paternal  aunt  was  entitled  to  the 
estate,  as  being  next  of  kin  of  the  blood  of  the  ancestor  firom 
whom  the  estate  descended.  The  mother  was  incompetent 
to  take,  because,  although  nearest  in  blood  to  the  intestate, 
she  was  wanting  in  the  qnalification  that  the  estate  neither 
came  down  from  any  one  of  her  blood,  nor  was  a  new  acqui- 
sition of  the  daughter. 

Had  the  daughter  been  the  original  grantee  of  the  State, 
or  had  she  acquired  it  by  purchase,  her  mother  would  have 
been  entitled,  because,  in  such  case,  she  would  have  been  a 
party  to  the  contract,  as  the  heir  of  the  daughter,  according 
to  the  strict  feudal  sense  of  a  grant  or  lease  in  fee  of  land. 

It  has  been  decided  also  in  Pennsylvania  that  '^  the  com- 
mon law  principle  of  descents,  that  inheritable  blood  is  only 
such  as  flows  from  the  perquisitor  of  the  estate,  applies  to 
cases  of  parental  succession  to  the  estates  of  deceased  child- 
ren, as  well  as  to  cases  of  strict  descent  from  parent  to  child." 

Robert's  appeal,  89  Penn.  St.  B.  417. 

In  that  case  the  intestate  left  a  widow  and  a  sou.  The 
widow  was  the  mother  of  the  son.  The  son  died  unmarried 
and  without  children.  It  was  held  that  the  mother  did  not 
succeed  to  the  estate  of  the  son,  because  she  was  not  of  the 
blood  of  the  first  purchaser.  In  other  words,  she  was  not 
included  among  the  nominees  of  the  contract. 
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In  Johnson  v.  Syhrook^  16  Ind.  473,  a  father  died  intestate, 
leaving  a  widow  and  two  daughters,  the  widow  being  the 
mother  of  the  daughters.  Then  one  of  the  daughters  died, 
then  the  mother,  and  then  the  other  daughter,  all  intestate, 
with  no  lineal  descendants,  no  brother?  or  sisters  or  grand- 
parents, but  with  uncles  on  both  the  paternal  and  maternal 
sides.  The  estate  was  held  to  go  to  the  paternal  line,  to  the 
exclusion  of  the  maternal. 

The  court  seems  to  have  arrived  at  that  conclusion  in  this 
way :  Before  the  statute  changed  the  common  law  rule  the 
inheritance  would  have  fallen  to  the  paternal  line,  the  wife 
then  having  only  a  life  estate.  The  question  then  was, 
whether  the  statute  which  gave  the  wife  one-third  in  fee, 
changed  the  ulterior  result.  In  other  words,  whether,  be- 
cause she  took  an  estate  of  inheritance,  that  divested  the 
estate  from  the  paternal  line.  The  court  held  the  change 
of  the  law,  which  gave  her  an  estate  of  inheritance,  did  not 
change  the  rule  that  preferred  the  paternal  line. 

Under  th6  statutes  of  Indiana,  where  an  intestate  left  a 
child  by  a  first  marriage,  and  a  child  by  a  second  marriage 
and  his  second  wife,  the  widow  took  one-third  of  his  estate 
in  fee,  and  the  other  two-thirds  passed  to  the  two  children 
equally.  The  second  wife  then  died  unmarried.  The  ques- 
tion was,  whether  her  third  of  the  estate  descended  to  her 
child  alone,  or  equally,  to  the  child  by  the  first  wife.  It  was 
held  to  descend  to  her  child  alone.  The  final  result  to  tho 
children  of  the  father,  from  whom  the  estate  descended  in 
the  first  instance,  was,  that  the  one  took  twice  as  much  as 

the  other. 

Smith  9.  Smith,  33  Ind.  20d ;  McMakin  «.  Michaels,  id.  489. 

In  the  last  case  cited,  it  was  said  by  the  court,  that  "  those 

who  were  of  the  blood  of  the  ancestor  last  seised  could  inherit." 

This  ultimate  inequality  resulted  from  the  fact  that  the  second 

wife  became  the  stock  of  descent  of  one-third  of  the  estate  on 

the  decease  of  her  husband.     If  she  had  taken  only  a  dower 

right,  as  the  law  of  dower  exists  in  most  of  the  States,  the 

children  would  have  inherited  equally. 

42 
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Where  persons  take  estates,  not  from  their,  immediate 
ancestors,  but  from  more  remote  ancestors,  by  right  of  repre- 
sentation of  the  immediate  ancestor,  the  question  sometimes 
arises  from  which  the  estate  is  to  be  regarded  as  having  been 
derived. 

The  question  here  stated  was  passed  upon  in  Sedgwick  v. 
Minoty  6  Allen,  171. 

It  was  held  to  be  the  rule  that,  "  if  persons  take  an  estate 
by  inheritance  from  a  more  remote  ancestor,  by  right  of  repre- 
sentation of  a  nearer  ancestor,  they  cannot  be  regarded  as 
taking  by  inheritance  from  the  latter." 

The  children  of  A.,  who  died  before  her  mother,  were  held 
to  take  by  representation  through  A.  but  as  heirs,  not  of  A. 
but  heirs  of  her  mother.  The  estate  was  regarded,  in  the 
law,  as  having  descended  directly  from  the  grandmother  to 
the  grandchildren,  and,  therefore,  free  from  any  debts  that 
might  have  existed  against  the  mother,  and  also  unaffected 
by  any  act  of  hers  calculated  to  incumber  or  alienate  the 
estate. 

There  has  been  some  dispute  as  to  the  relative  rights  of 
kindred  of  the  whole  and  of  the  half  blood.  That  question 
was  passed  upon  in  New  Hampshire,  in  Clark  v.  Pickering j 
16  N.  H.  284. 

The  question  was,  whether  the  words  "  surviving  brothers 
and  sisters,"  as  used  in  the  statute  touching  descents,  included 
children  of  the  half  blood  equally  with  children  of  the  whole 
blood.  The  intestate  was  one  of  the  children,  an  infant  and 
unmarried.  It  appeared  that  the  two  sets  of  children  had 
the  same  mother,  but  different  fathers.  The  estate  of  the 
deceased  child,  derived  from  his  father,  was  held  to  descend 
only  to  the  brothers  and  sisters  of  the  full  blood  with  the 
intestate.  The  others,  who  had  a  different  father,  were 
excluded,  because  the  estate  had  been  derived  from  no 
ancestor  of  theirs. 

According  to  that  principle,  had  the  estate  descended  from 
the  mother,  the  respective  rights  of  the  two  classes  of  child- 
ren to  the  estate  would  have  been  equal.     The  result,  there- 


LAWS  OF  THIQ  SEVERAL  STATES.  331 

fore,  waa  not  so  much  dne  to  the  fact  of  the  difference  of 
blood  as  to  the  ancestral  principle  of  the  derivation  of  tho 
estate. 

In  regard  to  remote  kindred,  cases  sometimes  have  occurred, 
where  the  result  was  to  be  determined  by  the  mode  of  com- 
puting degrees;  whether  the  mode  of  the  common  law,  or 
the  mode  of  the  civil  law  was  to  be  applied.  McDowell  v. 
Addams^  45  Penn.  St.  R.  430,  was  a  case  of  that  class.  The 
intestate  in  that  case,  left  no  kindred  nearer  than  a  grand- 
mother on  the  one  side  and  uncles  and  aunts  on  the  other. 
The  grandmother  was  held  to  take  the  property,  on  the 
ground  that  the  proximity  of  the  heirs  was  to  be  computed 
according  to  the  manner  of  the  civil  law. 

The  question  who,  of  several  persons  holding  to  the  intes- 
tate different  degrees  of  consanguinity,  is  to  share  in  the 
inheritance,  not  unfrequently  depends  upon  whether  the 
principle  of  representation  is  applicable  or  not.  JohtiBon  v. 
Chesson^  6  Jones'  Eq.  R.  146,  turned  upon  that  question.  The 
case  involved  only  the  distribution  of  personal  property ;  and 
uncles  and  aunts  were  held  entitled,  to  the  exclusion  of  the 
children  of  a  deceased  uncle,  on  the  ground  that  representa- 
tion did  not  apply  among  collateral  kindred,  after  brothers' 
and  sisters'  children.  Among  uncles  and  aunts,  and  more 
distant  kindred,  there  was  no  representation  in  regard  to 
personal  property.  The  rule  was  said  to  be  different  as  to 
real  property,  being  applicable  to  kindred  indefinitely. 

In  Pennsylvania,  under  the  act  of  1833,  the  nephews  and 
nieces  of  an  intestate  deceased  uncle  were  held  to  take  per 
capita^  and  notj}er  stirpes. 

Miller*s  appeal,  40  Penn.  St.  R  887 

The  intestate  in  that  case  left  no  issue,  but  left  the  children 
of  three  deceased  brothers,  as  his  heirs  at  law.  One  of  the 
brothers  left  one  child,  one  three  children  and  one  four. 
This  inequality  of  the  numbers  in  each  family  made  the 
question  important,  whether  they  were  to  take  per  stirpes  or 
per  capita. 
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Tho  coart  declared  it  to  be  the  rule  that,  '^  where  all  the 
heirs  are  in  equal  degree. of  consanguinity  to  the  decedent, 
they  take  per  capita;  when  in  different  degrees  per  sttTpes, 
or  by  representation.'' 

The  rule  was  changed  by  the  act  of  1855,  bo  as  to  permit 
children  of  deceased  uncles  and  aunts  to  take  per  stirpea,  or 
by  representation. 

Bobert'fl  appeal,  39  Penn.  St.  R.  417. 
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CHAPTER  IX. 

ADVANCEMENTS;  HOW  CONSTITUTED;  GENERAL 
CHARACTER  AND  EFFECT  UPON  THE  RIGHTS  OF 
HEIRS;  HOW  PROVED. 

SECTION  L 

Obiodt  ov  adtahoembnts. 

SECTION  n. 

WhBH  PBOPBBTT  IB  AS  ADYAXOSMBNT;  QUKSTION  OKHXEULLT  (X)KSIDKBXD; 
QUKSnON  PARTICULABLT  EXAMINED. 

FiBST.  No  MBBB  QtlT  OAK  BE  TBBATED  A8  AN  ADYANOBHENT. 

SbOOND.  ICONETB  EZPBNPED  BT  the  PABSNT  fob  the  maintenance,  OB  EDU- 
OATION  or  THE  OHILD,  ABE  NOT  BEOABDED  AS  ADYANGEMENTS,  EXCEPT  WHEBE 
THEBB  IS  EXTBINSIO  EYIDBNOB  THAT  THET  WEBB  EXPENDED  WITH  AN  INTEN- 
TION THAT  THET  SHOULD  BB  ADYANOKMENT& 

Tqibd.  No  deuybbt  ob  tbanbfee  or  monbt  ob  otheb  pbopbbtt  bt  the 

PABENT  TO  THE  OHILD,  WHICH  LEAYBB  THB  CHILD  LEGALLY  INDEBTED  TO 
THE  PABENT,  80  THAT  THE  ONE  COULD  BB  ADJUDGED  TO  PAY  THE  OTHEB 
THEBEFOB,  IN  ANT  POBM  Or  ACTION,  EITHEB  AT  THE  SUIT  OF  THE  PABENT 
WHILE  UYING,  OB  AT  THE  SUIT  OP  HTB  EXBCUTORS  OB  ADMINI8TBAT0BS  AFTEB 
HIB  DBOBABB,  OAH  BB  BBOABDBD  AND  TBBATED  A8  AH  ADYANCBMBNT. 

SECTION  HL 

How  AN  ADYAKCBMEMT  18  PBOYBD;  THE  DITrBBENT  BULBS  AFPUOABLB  THBBETO. 

First.  A  dbed  ntOM  a  pabbnt  to  a  child,  in  oonsidbbation  of  i^oye  and 

AFFBOTION,  IB  BYIDBNOB  OF  AN  ADYANCBMBNT.  WHEN  THAT  CONSIDEBATION 
IS  SO  BXPBBSSED  IN  THB  DEED,  THE  DBED  ITBELr  IS  PBBSUMPTIYB  BYTDENCE 
or  AN  ADYANCBMBNT.      IF  EXPRESSED    TO  HAYE  BEEN  MADE    FOB  A  PBOUN- 

labt  oonsidbbation,  it  mat  be  shown  bt  extbinsic  eyidence,  pabol, 
ob  othebwise,  that  there  was  no  pecuniabt  considebation ;  when  the 
oonybtancb  will  be  pbbsumptiyb  eytdbncb  of  an  adyancbmbnt,  except 
in  th08b  states  which  ha^  pbbscbibbd  a  diffebent  bulb  bt  statute. 

Second.  Whbrb  a  pabbnt  pubchases  land  and  pats  fob  it,  and  takes 
the  deed  of  conyetanob  in  thb  name  of  a  child,  thb  pbbsumption  is 
of  an  adyancbmbnt  to  the  child ;  and  that  pbbsumption  18  conclusiyb, 
unless  it  bb  bepelled  bt  otheb  eyidence. 
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Third.  How  thb  intention  to  uakb  an  adyancbment  hat  bb  pboysd  bt 

AN  entry  in  book,   OB  OTHERWISE,   BY  TAB  PARENT. 

Fourth.  When  parol  testimony  and  the  declarations  op  the  pabtibs, 

THE  parent  and  THB  OHILD,  ARE  ADMISSIBLE  TO  EXPLAIN  AND  aiVE  CHAR- 
AOTER  TO  A  TRANSFER  OR  BB8T0WMBNT  OF  PROPERTY,  IN  ORDER  TO  PBOTB 
IT  AN  ADVANCEMENT. 

SECTION  IV. 

Incidental  points  oHARAOTERiziNa  adyavcements  and  distinouishino  the 

BIGHTS  of  THB  PARTIES. 

SECTION  I. 

OBIGIN  OF   ADVANCEMENTS. 

The  law  of  advancements  was  not  originally  a  part  of  the 
common  or  feudal  law ;  but  has  been  an  accretion  thereto  by 
particular  customs  and  the  force  of  the  statutes  of  later  times. 
The  statute  provision,  which  all  the  other  statutes  have  to 
some  extent  patterned  after,  is  contained  in  an  act  usually 
cited  as  22  and  23  Charles  II,  chap.  10.  It  was  passed  in 
1670,  now  just  al^out  two  'centuries  ago.  It  was  entitled 
"  An  act  for  the  better  settling  of  intestates'  estates."  The 
provision  as  to  advancements  was  merely  an  incident,  and 
not  the  chief  purpose  of  the  enactment;  and  it  was  only 
declaring  that  to  be  the  general  law  of  the  kingdom,  which 
had  before  existed  by  the  force  of  custom  in  London  and, 
perhaps,  some  of  the  other  municipalities. 

Carter  v.  Crawley,  T.  Baym'd  R.  496  ;  Co.  Litt.  176  b,  and  notes 
46-^1 ;  2  Bi.  Com.  515, 516 ;  2  Bacon's  Abr.  252-254 ;  Quarles 
0.  Quarles,  4  Mass.  6B5 ;  Terry  v.  Da3rton»  81  Barb.  522 ;  Pal- 
mer V.  Allicock,  8  Mod.  58 ;  Elliott  «.  Collier,  1  Yea.  15 ; 
Fawkner  «.  Brown,  1  Atk.  406;  Customs  of  London  con- 
cerning Orphans'  and  Freemen's  estates,  2  Salk.  426. 

The  provision  in  the  statute  as  to  advancements  was  em- 
braced in  the  fifth  section  of  the  act. 

The  fifth  section  provided  for  the  distribution  of  surplus- 
age, one-third  to  the  wife  and  the  rest  to  the  children  of  the 
intestate,  and  their  representatives,  "  other  than  such  child 
or  diildren  (not  being  heir  at  law)  who  shall  have  any  estate 
by  the  settlement  of  the  intestate,  or  shall  be  advanced  by 
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the  intestate,  in  his  life-time,  by  portion  or  portions  equal  to 
the  share  which  shall  by  such  distribution  be  allotted  to  the 
other  children  to  whom  such  distribution  is  to  be  made ;  and 
in  case  any  child,  other  than  the  heir  at  law,  who  shall  have 
any  estate  by  settlement  from  the  said  intestate,  or  shall  be 
advanced  by  the  said  intestate  in  his  life-time,  by  portion  not 
equal  to  the  share  which  will  be  due  to  the  other  children  by 
such  distribution  as  aforesaid ;  then  so  much  of  the  surplus- 
age of  the  estate  of  such  intestate,  to  be  distributed  to  such 
child  or  children  as  shall  have  any  land  by  settlement  from 
the  intestate,  or  were  advanced  in  the  life-timeof  the.  intestate, 
as  shall  make  the  estate  of  all  the  said  children  to  be  equal 
as  near  as  can  be  estimated.  But  the  heir  at  law,  notwith- 
standing any  land  that  he  shall  have  by  descent  or  otherwise 
from  the  intestate,  is  to  have  an  equal  part  in  the  distribu- 
tion with  the  rest  of  the  children,  without  ^ny  consideration 
of  the  value  of  the  land  which  he  hath  by  descent,  or  other- 
wise, from  the  intestate." 

That  provision  was  evidently  adapted  to  primogeniture. 
"  The  heir  at  law,"  there  expressly  provided  for,  was  intended 
for  the  oldest  son.  He  was  not  to  be  abated  in  the  personal 
property,  because  the  law  of  succession,  or  of  descents  secured 
to  him  all  the  real  property.  In  other  words,  the  statute 
provision  as  to  advancements  was  fashioned  to  so  exempt  the 
heir  at  law  as  to  relieve  him  from  bringing  his  part,  both  of 
the  real  and  personal  property,  however  great  it  might  be, 
into  hotchpot,  for  the  benefit  of  other  heirs  and  distributees. 

It  may  facilitate  the  understanding  of  the  provision  in 
question,  and  of  its  practical  operation,  to  study  some  of  the 
earlier  decisions  of  the  courts  in  England,  in  the  outset  of 
our  examination. 

It  will  be  found  that  advancements  had  no  existence  in  the 
feudal  law,  but  are  innovations  upon  that  system.  They 
have,  in  some  instances,  been  forced  into  the  system  by  local 
customs,  and  thus  have  had,  in  one  sense  of  the  word,  a  com- 
mon law  origin.  But  generally,  they  are  innovations  made 
and  established  by  statutes. 
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One  of  the  first  reported  cases,  wherein  the  English  aeb 
referred  to,  received  construction  from  the  courts,  was  HoU 
V.  Frederick^  2  P.  Williams,  356.  The  facts  of  that  case 
were  these:  Martha  Frederick  had  been  the  wife  of  one 
Holt,  and  survived  him,  having  as  the  issue  of  the  marriage 
two  sons  and  a  daughter.  She  gave  from  her  own  estate  one 
thousand  pounds  to  the  daughter,  and  died  intestate,  leaving 
her  three  children.  The  question  was  whether  the  daughter 
must  bring  her  £1,000  into  hotchpot,  in  order  to  be  entitled 
to  any  further  share  of  her  mother's  personal  estate.  It  was 
held  that  it  was  not  necessary  to  do  so ;  that  the  sum  could 
not  be  treated  as  an  advancement,  because  the  act  of  dis- 
tribution did  not  apply  to  the  mother,  but  only  to  the  father. 

In  Edwards  v.  Freermmy  2  P.  Williams,  435,  a  sum  secured 
to  a  daughter  by  her  father  was  treated  as  an  advancement. 
The  statute  underwent  a  very  elaborate  discussion  in  that 
case ;  and  the  court  said  as  to  its  origin  :  '^  The  occasion  of 
making  this  statute  was,  to  put  an  end  to  the  controversy 
betwixt  the  temporal  and  spiritual  courts.  The  Ordinary 
before  took  bonds  from  the  administrator  to  make  distribu- 
tion, and  those  bonds  were  at  law  adjudged  void,  and  the 
administrator  entitled  to  all  the  personal  estate.  Hughes  v. 
Hughes^  Carter's  B.  125 ;  1  Levinz,  233.  One  died  intestate 
leaving  a  considerable  personal  estate,  and  a  son  and  a 
daughter;  the  son  administered,  and  the  daughter  contended 
for  a  share,  in  the  spiritual  court,  where  it  was  thought  an 
hardship  that  the  son  should  have  all,  and  yet  the  daughter 
was  prohibited  by  law.  However  this  statute  of  distribution 
takes  away  the  administrator's  pretensions  (whidi  he  before 
had  made  with  success)  of  retaining  the  whole.  It  is  true, 
that  in  case  any  child  had  been  advanced  by  a  freehold,  the 
spiritual  court  would  not  meddle  with  that ;  but  the  act  of 
parliament  has  therefore  gone  further  than  ever  the  spiritual 
court  intended  to  go,  to  make  this  freehold  settled  upon  a 
younger  child  by  the  father,  be  brought  into  hotchpot." 

It  was  held  about  the  same  time  that,  when  a  father  ad- 
vances one  of  his  children  in  part,  and  the  child  dies  leaving 
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iBSue,  then  the  father  dies  intestate,  the  issue  of  the  deceased 
child  claiming  a  distributive  share,  must  bring  into  hotchpot 
what  their  father  received. 

Pioad  «.  Turner,  2  P.  WUliams,  560. 

That  was  extending  the  doctrine  of  advancements  beyond 
what  the  strict  letter  of  the  statute  called  for,  and  further 
than  has  been  sometimes  practiced  under  more  modern 
statutes. 

The  doctrine  of  advancements  is  established  by  statute  in 
most,  if  not  all  the  States.  By  the  Revised  Statutes  of 
New  Yorkj  it  is  provided  as  follows :  "  If  any  child  of  an 
intestate  shall  have  been  advanced  by  him,  by  settlement  or 
portion  of  real  or  personal  estate,  or  of  both  of  them,  the 
value  thereof  shall  be  reckoned,  for  the  purposes  of  this  sec- 
tion only,  as  part  of  the  real  and  personal  estate  of  such 
intestate,  descendible  to  his  heirs,  and  to  be  distributed  to 
his  next  of  kin,  according  to  law ;  and  if  such  advancement 
be  equal  or  superior  to  the  amount  of  the  share  which  such 
child  would  be  entitled  to  receive,  of  the  real  and  personal 
estate  of  the  deceased,  as  above  reckoned,  then  such  child 
and  his  descendants  shall  be  excluded  from  any  share  in  the 
real  and  personal  estate  of  the  intestate." 

1  R.  S.  764,  §  28. 

Section  twenty-four  of  the  same  statute  provides :  "  But 
if  such  advancement  be  not  equal  to  such  share,  such  child 
and  his  descendants  shall  be  entitled  to  receive  so  much  only 
of  the  real  estate  of  the  intestate  as  shall  be  sufficient  to 
make  all  the  shares  of  the  children  to  be  equal,  as  near  as 
can  be  estimated." 

Section  twenty-five  provides :  "  The  value  of  any  real  or 
personal  estate  so  advanced,  shall  be  deemed  to  be  that,  if 
any,  which  was  acknowledged  by  the  child  by  an  instrument 
in  writing ;  otherwise,  such  value  shall  be  estimated,  accord- 
ing to  the  worth  of  the  property  when  given." 

The  statutes,  upon  this  subject,  of  most,  if  not  all  the 
States,  are  substantially  the  same  as  in  New  York.     Some 
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of  the  States  have  more  particularly  provided  for  the  kind 
of  evidence  required  to  prove  an  advancement  than  others. 
But  the  general  rules  in  that  respect  will  be  examined  best 
by  attending  to  the  reported  cases  from  the  courts  of  the 
several  States. 

It  has  been  decided  that  the  statute  provisions  above  set 
forth  are  substantially  the  same  as  were  enacted  in  New 
York  in  1787 ;  and  of  the  statute  22  and  23  Car.  2,  chap.  10, 
as  perpetuated  by  the  act  1  Jac.  2,  chap.  17. 

1  Greenleaf'B  Laws,  863,  §  8;   1  Revised  Laws,  818,  §  16; 
Thompson  v,  Garmichael,  8  Sandf.  chap.  127. 

It  is  evident,  however,  that  the  views  there  expressed  are 
not  strictly  accurate.  The  earlier  statutes  of  New  York, 
there  referred  to,  were  particularly  limited  to  the  distribu- 
tion of  personal  property,  and  are  embodied  in  the  Bevised 
Statutes,  in  other  sections  than  those  before  quoted  as  to  real 
estate,  as  follows:  "If  any  child  of  such  deceased  person 
shall  have  been  advanced  by  the  deceased  by  settlement  or 
portion  of  real  or  personal  estate,  the  value  thereof  shall  be 
reckoned  with  that  part  of  the  surplus  of  the  personal  estate 
which  shall  remain  to  be  distributed  among  the  children; 
and  if  such  advancement  be  equal  or  superior  to  the  amount 
which,  according  to  the  preceding  rules,  would  be  distributed 
to  such  child  as  his  share  of  such  surplus  and  advancement, 
then  such  child  and  his  descendants  shall  be  excluded  from 
any  share  in  the  distribution  of  such  surplus. 

2  B.  S.  97,  §  76. 

"§77.  But  if  such  advancement  be  not  equal  to  such 
amount,  such  child,  or  his  descendants,  shall  be  entitled  to 
receive  so  much  only,  as  shall  be  sufficient  to  make  all  the 
shares  of  all  the  children,  in  such  surplus  and  advancements 
to  be  equal  as  near  as  can  be  estimated. 

"§  78.  The  maintaining  or  educating,  or  the  giving  of 
money  to  a  child,  without  a  view  to  a  portion  or  settlement 
in  life,  shall  not  be  deemed  an  advancement,  within  the 
meaning  of  the  two  last  sections ;  nor  shall  those  sections 
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apply  in  any  case  where  there  shall  be  any  real  estate  of  the 
intestate  to  descend  to  his  heirs. 

"  §  79.  The  preceding  provisions  respecting  the  distribn- 
tioQ  of  estates,  shall  not  apply  to  the  personal  estates  of 
married  women ;  but  their  husbands  may  demand,  recover 
and  enjoy  the  same,  as  they  are  entitled  by  the  rules  of  the 
common  law." 

These  sections  are  substantially  a  copy  of  sections  sixteen 
and  seventeen  of  1  Bevised  Laws,  313,  314 ;  and  are  there 
placed  under  the  beading  of  distribution  of  assets.  The  sec- 
tions first  before  given  are  a  part  of  the  chapter  entitled 
"  Of  title  to  real  property  by  descent."  The  one  class  of  pro- 
visions is  expressly  limited  in  application  to  personal  prop- 
erty, the  other  to  real  estate.  They  seem  to  have  been  some- 
times confounded  in  that  respect. 

The  history  of  the  statutes  is  more  accurately  stated  in  a 
later  case,  Terry  v.  Dayion^  31  Barb.  522.  It  is  there  said, 
of  the  law  upon  this  subject  as  it  existed  before  the  Eevised 
Statutes,  that,  "  when  primogeniture  was  abolished  in  this 
countrj'  after  the  revolution,  although  all  the  heirs  at  law 
took  in  the  same  manner  as  coparceners  did  at  common  law, 
there  was  no  rule  or  provision  for  deducting  advancements 
from  the  share  of  an  heir  in  real  estate.  As  to  personal 
estate,  the  statute  of  distributions  contained  a  provision 
similar  to  the  English.  See  1  K  L.  311,  313.  But  there  was 
not  such  a  provision  in  the  statute  of  descents.  Id.  62.  If 
therefore  a  child  had  been  advanced  to  any  amount,  and  the 
father  died  leaving  only  real  estate,  the  advancement  was 
not  taken  into  account.  When  the  Revised  Statutes  were 
passed,  the  legislature  introduced  sections  23,  24,  25,  26  to 
remedy  what  they  considered  an  injustice  in  this  particular, 
and  to  provide  for  an  accounting  and  adjustment  of  all 
advancements  against  the  shares  of  the  heirs  at  law  in  the 
roal  estate  which  descended  to  them.  At  the  same  time 
they  retained  the  existing  provisions  in  the  statute  of  distri 
butions.  2  R.  S.  §§  76,  77,  78.  These  latter  sections  apply, 
as  did  the  former  and  equivalent  sections  in  the  statute  of 
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distribution,  to  personal  estates  only,  although  advancements 
of  real  estate  are  to  be  included." 

There  was  a  class  of  cases  in  England,  where  advance- 
ments were  brought  into  hotchpot,  in  the  apportionmentof  real 
estate,  independently  of  any  statute,  and  purely  by  the  force 
of  the  common  law.     Littleton  thus  states'this  class  of  cases : 

''  Also,  there  is  another  partition,  which .  is  of  another 
nature  and  of  another  form  than  any  of  the  partitions  afore- 
said be.  As,  if  a  man  seised  of  certain  lands  in  fee  simple 
hath  issue  two  daughters,  and  the  eldest  is  married,  and  the 
father  giveth  part  of  his  lands  to  the  husband  with  his 
daughter  in  frankmarrriage,  and  dieth  seised  of  the  remnant, 
the  which  remnant  is  of  greater  yearly  value  than  the  lands 
given  in  frankmarriage.  In  this  case,  neither  the  husband 
nor  the  wife  shall  have  anything  for  their  purpartie  of  the 
said  remnant,  unless  they  will  put  their  lands  given  in  frank- 
marriage  in  hotchpot,  with  the  remnant  of  the  land,  with 
her  sister.  And  if  they  will  not  do  so,  then  the  youngest 
may  hold  and  occupy  the  same  remnant,  and  take  the  profits 
only  to  herself." 

The  author  then  explains  the  word  "  hotchpot,"  as,  "  in 
English,  a  pudding,"  and  further  says :  "  For  in  this  pudding 
is  not  commonly  put  one  thing  alone,  but  one  thing  with 
other  things,  and,  therefore,  it  behooveth  in  this  case  to  put 
the  lands  given  in  frankmarriage  with  the  other  lands  in 
hotchpot,  if  the  husband  and  wife  will  have  any  part  in  the 
other  lands."  Litt.  §§  266,  267. 

Lord  Ooke,  in  his  note  to  section  266,  puts  this  question : 
"  Admit  that  the  lands  given  in  frankmarriage  are  of  greater 
value  than  the  lands  descended  in  fee  simple,  shall  the  other 
sister  have  any  remedy  against  the  donees?"  He  then 
answers  the  question  as  follows :  "  It  is  plain  she  shall  not, 
because  it  is  lawful  for  a  man  to  dispose  of  his  own  lands  at 
his  will  and  pleasure." 

To  section  267  he  says :  "  This  gift  in  frankmarriage  shall 
prima  facie  be  intended  a  sufficient  advancement;  and, 
therefore,  the  remnant  shall  descend  to  the  other  coparcener. 
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only  with  this  provision  in  law  taoiii  annexed,  that  if  the 
donees  will  put  the  land  into  hotchpot,  then  she  shall  oat  of 
the  remnant  make  up  her  part  equal.  But  the  donees  must 
do  tlie  first  act,  and,  in  the  mean  time,  the  whole  fee  simple 
land  descends  to  the  other." 

In  section  269,  the  author  explains  the  reason  and  opera- 
tion of  hotchpot  in  this  way.  He  says :  "  When  a  man  giveth 
lands  or  tenements  in  frankmarriage  with  his  daughter,  or 
with  his  other  cousin,  it  is  intended  by  the  law  that  such  gift 
made  by  this  word  frankmarriage  is  an  advancement,  and  for 
advancement  of  his  daughter,  or  of  his  cousin,  and  namely, 
when  the  donor  and  his  heirs  shall  have  no  rent  nor  service 
of  them,  but  fealtie  until  the  fourth  degree  be  past.  And 
for  this  cause  the  law  is,  that  she  shall  have  nothing  of  the 
other  lands  or  tenements  descended  to  the  other  parcener, 
unless  she  will  put  the  lands  given  in  frankmarriage  in  hotch- 
pot, as  is  said.  And  if  she  will  not  put  the  lands  given  in 
frankmarriage  in  hotchpot,  then  she  shall  have  nothing  of 
the  remnant,  because  it  shall  be  intended  by  the  law  that  she  is 
sufficiently  advanced,  to  which  advancement  she  agreeth  and 
holds  herself  content." 

He  then  states  the  rule  to  be,  that  the  heirs  of  the  donee 
of  the  frankmarriage  are  subject  to  the  same  law  as  the 
donee ;  and  that,  in  order  for  either  the  donee  or  her  heirs 
to  come  within  the  rule  of  hotchpot,  the  donation  and  the 
estate  inherited  must  come  from  the  same  party.  Lands 
descending  from  any  other  person  than  the  donor  are  taken 
the  same  as  though  there  was  no  donation  in  frankmarriage. 
§§  270,  272. 

This  rule,  requiring  lands  to  be  put  in  hotchpot,  applied 
to  lands  given  in  frankmarriage,  and  to  no  other  donations 
of  land.  And  the  rule  did  not  apply,  except  to  lands  in  fee 
sunple.  §§  274,  276. 

2  Bl.  Com.  190, 101. 

It  is  evident  that  the  rule  which  brought  donations  of  land 
into  hotchpot,  in  dividing  the  real  estate  of  an  intestate 
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among  his  daughters,  who  might  take  as  copacerners,  was  a 
common  law  rule ;  and  that  in  no  other  class  of  cases  could 
the  heir  be  abated  in  the  real  estate  he  might  take  by  descent, 
by  any  requisition  on  account  of  advancements,  either  by 
the  common  law  or  the  statutes  of  England.   . 

This  was  so  declared  in  Law  v.  Smithy  2  R.  I  244,  where 
it  is  said  by  the  court,  that,  "  as  a  common  law  proceeding; 
it  was  only  known  in  England  in  partition  between  sisters, 
coparceners,  one  of  whom  had  received  gifts  of  estates  in 
frankmarriage.  In  such  case,  if  land  descends  from  the 
same  ancestor  to  her  and  her  sisters  in  fee  simple,  she  shall 
have  no  share  of  them,  unless  she  will  agree  to  divide  the 
lands  so  given  in  frankmarriage  with  the  rest  of  the  lands 
descending." 

That  case  was  a  bill  in  equity  for  the  partition  of  lands. 

The  statute,  22  and  23  Car.  2,  chap.  10,  in  its  provisions 
touching  advancements,  did  not  provide  that  the  heir  should 
suffer  abatement  in  the  land  which  came  to  him  by  descent 
from  the  intestate,  by  reason  of  any  advancement  which  he 
might  have  received.  Indeed,  the  whole  statute  related  to 
the  distribution  of  the  personal  property  of  intestates  and 
not  to  the  descent  of  the  real  property. 

Toller  on  Executors,  878 ;  Com.  Dig.  Admin.  H. ;  4  Bom. 
Eccl.  L.  844;  Edwards  «.  Freeman,  2  P.  WiUiams,  448. 

In  Glea/oer  v.  Spurling^  2  P.  Williams,  526,  it  was  held 
that  if  a  freeman  of  London,  having  but  one  child,  advances 
that  child  in  part  only,  the  child  shall  take  a  full  share  with- 
out bringing  what  she  had  before  received  into  hotchpot ; 
for  the  only  meaning  of  bringing  the  child's  share  into  hotch- 
pot is  to  make  an  equality  among  the  children. 

If  a  freeman  has  several  children,  or  but  one  child,  and 
has  in  his  life-time  fully  advanced  that  one  child,  or  all  his 
children,  it  is  the  same  as  if  there  was  no  child,  and  the 
freeman  may  dispose  of  his  estate  as  if  there  was  none ;  so  if 
a  freeman  compounds  with  his  wife  before  marriage  for  her 
justomary  part,  it  is  tlie  same  as  if  there  was  no  wife. 
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The  law  relating  to  the  subject  of  advancements  is,  as  before 
remarked,  of  modern  growth,  compared  to  the  feudal  law,  so 
far  as  it  embraces  the  question  of  descents.  It  was  not  only 
no  part  of  the  feudal  law,  but  was  wholly  inconsistent  with  it. 
Wliere  lands  descend  only  to  the  oldest  son,  there  is  of  course 
no  way  of  applying  the  doctrine  of  advancements  to  the  real 
estate.  Being  comparatively  of  modem  growth  and  only 
occasionally  applicable  to  existing  facts,  its  rules  and  prin- 
ciples have  not  been  fully  reduced  to  system.  There  is 
probably  no  Iwanch  of  the  law  which  has  received  so  little 
attention  from  the  text-writers,  as  that  of  advancements  in 
connection  with  the  descent  of  real  estate.  Certainly,  there 
is  none  so  much  and  so  generally  developed  in  the  reported 
decisions  of  the  courts,  which  has  received  so  little  attention 
from  the  elementary  writers. 

One  thing  may  be  here  remarked,  that  the  English  statute 
of  distributions  made  property  received  by  children,  both 
real  and  personal,  liable  to  be  brought  into  collation  or 
hotchpot.  But  this  only  affected  the  distribution  of  the  per- 
sonal property,  and  did  not  abate  the  quantity  of  lands  which 
any  child  might  inherit.  Such  was  the  effect  of  the  statutes 
in  New  York  until  the  Revised  Statutes  of  1830.  A  similar 
remark  may  apply  to  some  of  the  other  States. 

In  seeking  for  rules  of  construction  of  the  statute  provis- 
ions of  the  several  States,  and  for  the  adjustment  of  the 
relative  rights  of  heirs  in  cases  where  they  have  received 
donations  or  assistance  in  different  amounts  and  under  differ- 
ent circumstances,  there  is  a  wide  field  for  examination, 
namely,  the  cases  decided  in  the  English  courts,  and  in  the 
courts  of  the  several  States  of  this  country.  In  this  country, 
cases  of  that  class  are  numerous,  and  embrace  facts  and  cir- 
cumstances of  almost  every  conceivable  variety. 

There  are  certain  rules  and  principles  in  regard  to  this 
subject  which  are  generally  concurred  in  by  all  the  authori- 
ties :  while  as  to  others,  there  are  differences  of  opinion. 

The  intention  of  the  party  making  the  gift  or  furnishing 
the   money   or   conveying    the    property,   must   determine 
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whether  it  is  or  is  not  an  advancement.  That  is  a  principle 
nniversallj  adopted.  It  stands  oat  prominently  in  all  the 
cases.     So  far  there  is  no  room  for  discnssion  or  doubt. 

It  should  be  understood  also,  that  that  is  a  principle  so 
comprehensive  and  general  as  to  embrace  the  whole  subject. 
There  are  other  rules,  but  they  are  all  suboi'dinate  and  auxil 
iary  to  that  principle.  They  are  established  and  applied 
either  to  determine  when  property  is  to  be  treated  as  an 
advancement,  or  to  determine  how  the  point  is  to  be  proved. 

SECTION  IL 

WHEN  PROPERTY  IS  AN  ADVANCEMENT. 

Some  things  in  regard  to  this  question  are  settled  by  stat- 
ute in  NeW^^Tork.  It  is  provided,  that  "  the  maintaining 
or  educating,  or  the  giving  of  money  to  a  child,  without  a 
view  to  a  portion  or  settlement  in  life,  shall  not  be  deemed 
an  advancement." 

1  B.  S.  764,  §  26.  ' 

Whether  a  similar  provision  is  to  be  found  in  the  statutes  of 
other  States  or  not,  is  unimportant ;  for  that  is  the  undoubted 
rule  of  the  established  law.  It  is  a  rule  applied  in  one  of  the 
earliest  cases  under  the  English  act,  the  case  of  Edwards  v. 
Freeman^  2  P,  Williams,  436,  before  cited.  In  that  case,  a 
part  of  the  money  in  question,  £80  per  annum^  which  was 
settled  on  the  daughters,  "  to  raise  maintenances  for  such 
daughters  till  their  portions  should  become  payable,"  was 
held  by  the  court  not  to  be  an  advancement.  The  opinion 
as  reported  embraces  the  point  of  education.  It  is  said, 
"  but  as  to  the  maintenance  money,  £80  a  year,  secured  by 
the  father  to  the  plaintiff,  the  daughter,  we  are  of  opinion 
this  is  not  to  be  brought  into  hotchpot,  no  more  than  what 
is  allowed  or  secured  by  the  parent  for  the  education  of  the 
child." 

Page  449. 

This  doctrine  was  applied  in  the  case  of  Vail  v.  Vail^  10 
Barb.  09,  to  provisions  made  by  will  for  the  maintenance  and 
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edncHtion  of  children,  where  the  money  was  appropriated  by 
the  executors  after  the  testator's  death.     The  testator  had 
directed  in  his  will  that  his  executors  should  appropriate  and 
pay  from  the  income  of  his  estate  such  sums  as  might  be 
necessary  for  the  support  and  education  of  his  minor  chil- 
dren, until  each  should  become  of  age  or  marry.     He  further 
directed  payments  to  his  daughters  in  the  sum  of  $25,000 
each  as  they  became  twenty-five  years  of  age ;  and  to  his  son 
$75,000,  in  sums  of  $25,000,  at  three  different  periods  of 
time.     He  also  made  provision  for  a"  residuary  distribution 
among  his  children,  in  such  proportions  as  to  equalize,  with 
interest,  the  previous  advances  which  should  have  been  made 
by  his  executors  to  them,  so  as  to  give  each  an  equal  benefit 
from  his  estate.     A  decree  was  made  at  special  term  allotting 
to  each  legatee  his  part.     Objection  was  made  to  the  decree, 
that  the  children  were  not  charged  with  the  sums  applied 
for  their  support  during  their  minority ;  and  it  was  contended 
that  the  intention  of  the  will  was,  that  such  sums  were 
intended  by  the  testator  to  be  embraced  in  the  term  "  pre- 
vious advances."     The  term  "  advances  "  was  assumed  to 
be  used  in  the  will  to  mean  the  same  as  when  used  in  the 
statutes  in  regard  to  intestates'  estates.     The  court  decided 
that  the  sums  expended  for  the  support  of  the  children  during 
minority  were  not  "  advances." 

The  argument  of  the  court  discloses  the  principle  upon 
which  such  a  question  should  turn.  It  is  said,  in  the  opin- 
ion :  "  It  is  the  legal  duty  of  a  father  to  support  his  children 
during  their  infancy,  according  to  his  ability ;  and  although 
the  legal  obligation  is  not  continued  upon  his  estate  after 
his  death,  yet  every  parent  rec;pgnizes  the  moral  obligation ; 
and  so  natural  is  the  feeling,  that  in  any  ambiguous  case  it 
may  be  presumed  that  the  parent  was  acting  under  its  influence. 

"  Thus  the  provision  for  maintenance  is  regarded  not  as  a 
mere  gift,  but  as  a  duty  —  a  duty  which  it  is  unnatural  to 
omit." 

A  good  definition  is  given  of  the  term  "  advancement "  in 
Osgood  V.  BreciTs  UeirSy  lY  Mass.   358,  as  follows :  '*  The 
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true  notion  of  an  advancement  ie  a  giving,  by  anticipation, 
the  whole,  or  a  part  of  what  it  is  supposed  a  child  will  be 
entitled  to  on  the  death  of  the  parent  or  party  making  the 
advancement." 

In  Christy* 9  AppeaL^  1  Grant's  Cases,  369,  an  advancement 
is  described  as  an  irrevocable  gift  by  a  parent  who  afterwards 
dies  intestate,  of  the  whole  or  a  part  of  what  it  is  supposed 
the  child  will  be  entitled  to  on  the  death  of  the  party  making 
the  advancement. 

In  the  same  State,  in  MiUer^a  Appeal^  31  Penn.  St.  R.  337, 
an  advancement  is  declared  to  be  a  pure  and  irrevocable  gift 
by  a  parent  in  his  life-time  to  his  child,  on  account  of  such 
child's  share  of  the  estate  after  the  parent's  decease. 

In  Grray  v.  Chray^  22  Ala.  233,  an  advancement  is  defined 
as  a  provision  made  by  a  parent  to  his  child,  of  money  or 
property,  the  entire  interest  in  which  passes  out  of  the  for- 
mer in  his  life-time,  though  it  is  not  necessary  in  all  cases 
that  it  should  take  effect  Id  possession  before  death. 

In  Crosby  v.  Covington^  24  Miss.  619,  it  is  also  held,  that 
to  constitute  an  advancement  the  ancestor  in  his  life-time 
must  divest  himself  of  all  interest  in  the  property. 

In  Cawthom  v.  Coppedge^  1  Swan,  487,  an  advancement 
is  held  to  be  a  gift  by  a  parent  to  his  child,  b}*^  anticipation, 
in  whole  or  in  part,  of  what  it  is  supposed  the  child  will  be 
entitled  to  on  the  deatli  of  the  parent. 

Similar  definitions  have  been  given  in  other  cases. 

Chancellor  Kent  says :  "  There  is,  generally,  in  the  statute 
laws  of  the  several  States,  a  provision  relative  to  real  and 
personal  estates,  similar  to  that  which  exists  in  the  English 
statutes  of  distribution,*  concerning  an  advancement  to  a 
child.  If  any  child  of  the  intestate  has  been  advanced  by 
him  by  settlement,  either  out  of  the  real  or  personal  estate, 
or  both,  equal  or  superior  to  the  amount  in  value  of  the 
share  of  such  child,  which  would  be  due  from  the  real  and 
])cr8onal  estate  if  no  such  advancement  had  been  made,  then 
such  child,  and  his  descendants,  arc  excluded  from  any  share 
;n  the  real  or  personal  estate  of  the  intestate.     But  if  such 


WHEN  PROPERTY  IS  AN  ADVANCEMENT.  347 
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advancement  be  not  eqaal,  then  the  child  and  his  descen- 
dants are  entitled  to  receive,  from  the  real  and  personal 
estate,  sufficient  to  make  np  the  deficiency,  and  no  more. 
The  maintenance  and  education  of  a  child,  or  the  gift  of 
money,  without  a  view  to  a  portion,  or  settlement  in  life,  is 
not  deemed  an  advancement." 

4  Kent,  417,  418. 

These  remarks  apply  to  the  States  generally. 

These  definitions  present  a  good  general  idea  of  the  char- 
acter of  an  advancement.  But  they  are  subject  to  this  criti- 
cism. They  regard  the  transaction  as  one  purely  of  gift  by 
the  parent.  We  shall  see,  before  we  close  the  examination 
of  the  reported  cases,  that  it  is  not  a  gift  in  the  legal  accepta- 
tion of  that  term.  Or,  if  there  is  a  gift,  there  is  a  qualifica- 
tion connected  with  it,  which  gives  to  it  the  character  of  a 
contract.  It  is  something  more  than  a  gift.  The  donation 
must  be  understood  as  accompanied  with  the  proposition 
that  its  acceptance  puts  the  accepting  party  under  obliga- 
tions to  account  for  the  thing  bestowed,  on  the  death  intes- 
tate of  the  donor ;  and  to  allow  the  amount  to  be  deducted 
from  whatever  share  of  the  intestate's  property  the  law  may 
apportion  to  the  donee.  Strictly  regarded,  there  must  be  a 
proposition  by  the  parent  on  the  one  side,  and  an  acceptance 
by  the  child  on  the  other.  The  proposition  must  be,  that 
the  parent  shall  transfer  his  right  and  title  to  certain  prop- 
erty, in  consideration  that  the  child  shall  agree  to  relinquish 
his  right  and  title  to  an  equal  amount  of  the  parent's  prop- 
erty, in  case  the  latter  shall  die  intestate  leaving  other  heirs 
at  law.  Such  a  proposition  made,  accepted  and  carried  into 
eflect,  constitutes  what  the  law  regards  as  an  advancement ; 
and  the  result  is  the  same  in  real  as  in  personal  property, 
wherever  the  statutes  have,  as  in  New  York,  applied  the 
doctrine  of  advancements  to  both  kinds  of  property,  or 
wherever  the  courts  have  so  construed  the  statutes. 

The  transaction,  when  viewed  in  connection  with  estates  of 
inheritance  in  land,  exliibits  more  clearly  the  chanieter  of  a 
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contract.  It  should  be  borne  in  mind,  tbat  an  estate  of 
inheritance,  aa  before  shown,  is  the  result  of  a  contract 
The  State  makes  a  grant  of  land  to  the  grantee  and  his  heirs. 
That  constitutes  an  estate  of  inheritance  in  the  land  in  any 
party  who  may  be  the  party  of  the  second  part  to  the  con- 
tract, while  he  remains  such  party.  The  parent,  being  such 
party,  proposes  to  one  of  his  children  to  assign  to  him  his 
contract  right  in  a  part  of  the  land,  or  to  bestow  other  prop- 
erty, on  condition  that  the  child  shall  relinquish  to  other 
children  his  right  to  the  rest  of  the  land,  to  an  amount 
equivalent  to  the  amount  bestowed,  whenever  the  parent 
shall  die  intestate ;  and  the  child  accepts. 

The  operation  is  simply  this :  On  the  death  of  the  parent 
intestate,  the  children  succeed  to  these  grants  in  fee  of  the 
State  equally,  as  the  nominees  next  in  order  named  in  the 
contracts  of  the  State.  Then,  the  children  who  have  had  no 
advancements  may  interpose  against  the  child  who  has  had 
his  advancement  contract  with  the  parent,  and  insist  that 
his  share  shall  be  abated  to  the  amount  of  the  advancement. 
That  was  the  contract  between  the  parent  and  child,  and 
the  law  respects  and  enforces  it.  It  may  be  open  to  proof 
by  a  written  agreement  between  the  parent  and  child,  or 
left  to  implication  from  attending  facts  and  circumstances. 
However  proved,  the  contract  is  the  same,  and  the  law  respects 
it.  The  mode  of  proof  does  not  change  the  character  of  the 
contract,  nor  diminish  the  respect  due  to  it  in  the  law. 

In  vindication  of  the  foregoing  propositions  touching  the 
law  of  advancements,  the  whole  current  of  authorities  will 
be  found  to  bear  witness.  They  leave  no  room  for  doubt 
upon  three  points :  JFirst.  That  no  mere  gift  is  regarded  in 
the  law  as  an  advancement.  Second.  That  moneys  expended 
by  the  parent  for  the  maintenance  or  education  of' the  child 
will  not  be  treated  as  advancements ;  and  Third.  That  no 
delivery  or  transfer  of  money  or  property  by  the  parent  to 
the  child,  which  leaves  the  latter  legally  indebted  to  the 
parent,  so  that  he  could  be  adjudged  to  pay  therefor,  in  any 
form  of  action,  either  at  the  suit  of  the  parent  while  living, 
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or  at  the  suit  of  his  executors  or  administrators  after  his 
decease,  can  be  regarded  and  treated  as  an  advancement. 
These  three  propositions  being  established,  it  necessarily 
follows,  as  the  current  of  authorities  will  be  found  to  show, 
that  any  transfer  of  money  or  property  from  the  parent  to 
the  child,  must,  in  order  to  become  an  advancement,  be  one 
which  is  to  be  accounted  for  by  the  child  only  on  the  decease 
of  the  parent  intestate,  leaving  other  heirs  at  law,  and  to  be 
paid  or  returned  only  by  deducting  the  amount  from  that 
part  of  the  property  of  the  intestate  which  the  law  would 
otherwise  give  to  the  child. 

This  general  view  of  an  advancement  is  fully  sustained  by 
the  reported  decisions  of  this  country.  It  is  said  by  the 
court  in  Weoitherhead  v.  Fidd^  26  Verm.  668 : 

"  The  true  idea  of  an  advancement  is  a  delivery  by  the 
parent  during  his  life  to  one  or  more  of  his  children,  of  the 
whole  or  a  portion  of  that  to  which  the  child  would  be  enti- 
tled, on  a  distribution  of  the  estate  after  the  parent's  decease. 
It  is  distinguishable  from  a  gift  which  parents  may  make  to 
their  children,  whether  to  a  greater  or  less  amount ;  for  in 
such  case  there  is  no  intention  tt)  have  it  chargeable  on  the 
child's  share  of  the  estate.  It  is  also  to  be  distinguished 
from  a  debt ;  for  in  the  case  of  an  advancement  the  common 
relation  of  debtor  and  creditor  does  not  exist." 

A  similar  view  of  what  is  the  character  and  effect  of  an 
advancement,  was  expressed  by  the  court,  in  declaring  what 
were  the  rights  of  the  child  under  such  an  arrangement,  in 
Phillips  V.  McLaughlin^  26  Miss.  514. 

It  was  said :  '^  But  be  may  be  satisfied  with  what  he  has 
already  received,  and  not  claim  any  further  interest  in  the 
estate.  If  so,  he  iias  a  right  to  retain  the  property  given 
him  by  the  deceased,  which  became  absolutely  his  property, 
so  far  as  the  deceased  could  give  it  to  him,  subject  only  to  the 
condition  that  if  he  should  claim  his  distributive  share  of  the 
general  estate,  he  should  submit,  what  he  had  received,  into 
the  general  mass,  and  take  his  proper  portion  of  the  whole 
estate.    Until  he  thinks  proper  to  make  such  claim,  the 
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right  and  title  of  tlio  deceased  to  the  property  is  absolutely 
vested  in  him." 

It  is  evident  that  the  rights  of  the  party  receiving  an 
advancement,  in  this  country,  do  not  differ  in  any  material 
respect  from  the  rights  so  secured  in  the  case  of  the  gift  of 
land  in  frankmamage,  as  described  by  Littleton.  The  differ- 
ence consists  chiefly  in  terms  and  phraseologies  and  the 
position  of  parties.  The  character  of  the  transaction  is,  in 
the  principles  involved,  and  in  the  ultimate  results,  intended 
to  be  substantially  the  same. 

Dugan  v.  Oettings^  in  the  Maryland  Court  of  Appeals,  3 
Gill's  R.  138,  is  a  case  where  the  court  gave  to  an  advancement 
the  character  of  a  contract  and  enforced  it  as  such.  The 
facts  were,  in  regard  to  the  question  of  advancement,  sub- 
stantially as  follows :  A  father  gave,  verbally,  to  a  daughter  a 
house  and  lot  in  fee  as  a  marriage  portion.  The  daughter 
was  placed  in  possession  of  it  by  her  father  as  her  own 
property.  The  arrangements  were  made  known  to  the 
intended  husband  before  the  marriage.  She  continued  to 
enjoy  the  property  for  seven  or  eight  years,  and  until  her 
death.  The  father  had,  during  the  time,  repeatedly  declared 
that  it  was  intended  as  an  advancement  for  her,  and  was 
made  in  contemplation  of  her  intended  marriage.  After  the 
decease  of  both  father  and  daughter,  the  children  of  the 
daughter  filed  their  bill,  praying,  among  other  things,  that 
the  executors  should  be  decreed  to  convey  the  premises  to 
the  heirs  at  law  of  the  daughter. 

It  was  held  that  the  agreement  made  by  the  father  with 
his  daughter,  in  contemplation  of  her  marriage,  by  way  of 
advancement,  and  carried  into  effect  by  her  marriage  and 
giving  her  the  possession,  constituted  an  agreement  which 
the  father  could  not  revoke  and  which  a  court  of  equity 
would  enforce. 

In  New  Hampshire,  in  Nesmith  v.  DiuBmore^  17  N.  H. 
615,  a  contract  by  a  child  with  the  father,  to  accept  a  certain 
sum  in  full  of  all  claim  on  his  estate,  was  held  valid  and 
binding  against  the  child  after  the  decease  of  the  father 
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intestate.  The  proceeding  or  action  was  brought  for  the 
partition  of  certain  lands,  by  one  of  the  heirs.  The  contract 
of  release  was  held  good  against  the  child  who  gave  it. 

An  advancement  was  held  valid,  as  a  contrac^t  in  favor  of 
the  other  heirs,  in  the  case  of  Notley  Young^n  Estate^  3  Md. 
Ch.  Decisions,  461. 

In  that  casej  lands  were  conveyed  to  a  daughter  by  her 
father,  as  an  advancement,  in  his  life-time.  After  his  death 
intestate,  she  was  appointed  administratrix,  and  executed  a 
deed  upon  the  land  to  her  bondsman  as  security  for  the  pur- 
pose of  indemnifying  him. 

It  was  held,  that  "  the  right  which  the  heirs  have,  that  the 
estate  advanced  should  be  brought  into  hotchpot,  is  a  legal 
right,  and  that  no  alienation  or  incumbrance  placed  by  the 
heir  advanced,  upon  the  property  given  by  way  of  advance- 
ment, can  defeat  that  right." 

FIBST.    NO  MERE  GIFT  CAN  BE  TREATED  AS  AN  ADVANCEMENT. 

There  are  other  cases  beside  those  before  cited  which  sus- 
tain this  proposition.  In  Sherwood  v.  Smithy  23  Conn.  516, 
the  only  question  submitted  to  the  court  on  appeal  was, 
whether  the  ikther,  having  made  to  his  son  an  absolute  gift 
of  a  sum  of  money,  could  afterwards  convert  the  gift  into  an 
advancement,  without  the  knowledge  or  consent  of  the  son, 
so  as  to  deprive  him  or  his  heirs  of  their  full  distributive  share. 
It  was  held,  that  the  gift  could  not  be  thus  changed  into  an 
advancement. 

This  case  is  an  example,  to  show  that  advancements  are 
matters  of  contract,  and  subject  to  proof,  in  some  respects, 
like  other  contracts. 

The  intestate,  Jeremiah  Sherwood,  left  three  children,  a 
son,  Gershom  Sherwood,  and  two  daughters.  In  1824,  he 
conveyed  to  his  son  certain  real  estate,  of  the  value  of  $1,100, 
and  charged  the  same  to  him  as  so  much  advanced  toward 
his  portion.  His  two  daughters  afterwards  married,  and  he 
advanced  to  each  of  them  $323.  In  1844,  the  son  requested 
his  father  to  erase  the  charge  of  $1,100  against  him,  and  the 
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father  complied  with  his  request  and  made  the  erasure,  with 
'^  the  mutual  uuderstanding,  that  the  donation  to  the  son 
should  be  converted  into  an  absolute  gift,  and  that  no  charge 
for  any  advancement  should  be  made  against  either  of  the 
children." 

Four  years  after  this  arrangement  the  son,  died,  leaving 
two  sons  his  heirs  at  law.  The  father  of  the  son,  the  grand- 
father of  the  two  sons  who  were  appellants,  died  in  1844, 
leaving  the  two  grandsons,  the  appellants,  and  his  two 
daughters  his  heirs  at  law.  , 

After  the  intestate,  Jeremiah  Sherwood,  had  erased  the 
charge  against  his  son,  he  made  entries  upon  his  book  as 
follows : 

"  Gershom  Sherwood,  1824.  To  eleven  hundred  dollars 
toward  your  portion. 

"  Pamelia  Sherwood,  1825.  To  three  hundred  and  twenty- 
three  dollars  toward  your  portion. 

"  Delia  Sherwood,  1830.  To  three  hundred  and  twenty- 
three  dollars  toward  your  portion." 

It  did  not  appear  that  the  parties,  here  charged,  had  any 
knowledge  of  those  entries. 

The  book  containing  these  charges  was  offered  in  evidence 
before  the  court  of  probate,  and  that  court  ordered  that  the 
heirs  of  the  deceased  should  be  charged  with  advancements 
as  specified  in  the  entries. 

The  grandsons  appealed  from  that  order,  and  the  two 
daughters  and  their  husbands  were  made  defendants. 

The  Superior  Court  reserved  for  the  advice  of  the  Supreme 
Court  the  following  questions,  viz. : 

1.  "  Could  the  said  Jeremiah,  after  the  erasure  of  the  first 
charge  upon  his  book,  in  the  manner  stated,  without  the 
knowledge  or  consent  of  his  son,  convert  the  donation  from 
an  absolute  gift  into  an  advancement,  so  as  to  deprive  the 
appellants,  his  heirs  at  law,  of  their  full  distributive  shares  ? 

2.  "  If  he  could  not,  what  decree  ought  to  be  made  that 
justice  may  be  done  to  the  parties? " 
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The  answer  to  the  first  of  these  questions  is  thus  stated  in 
the  opinion  of  the  court  jp^  Waite,  0.  J. 

"If  Jeremiah  Sherwood  had  conveyed  the  property  to  his 
son  as  an  absolute  gift,  he  could  not  afterward,  without  the 
consent  of  his  son,  convert  that  gift  into  an  advancement, 
although  at  the  time  of  the  transfer  it  was  competent  for 
him  to  give  it  either  character  as  he  pleased.  The  right  to 
charge,  as  an  advancement,  must  exist  at  the  time  of  the 
conveyance. 

"  Nor  could  he  deprive  his  son  of  a  full  distributive  share 
of  his  estate,  upon  his  dying  intestate,  by  merely  charging 
him  with  a  sum  as  an  advancement,  without  the  transfer  of 
any  property.  For,  although  it  was  competent  for  him  to 
direct  in  what  manner  his  property  should  be  distributed 
aft;er  his  decease,  yet  he  could  not  do  it  only  by  will,  executed 
in  the  manner  required  by  law,  and  not  by  a  simple  entry 
on  his  book." 

The  court  then  say,  in  conclusion  of  the  argument  upon 
the  first  question,  as  follows : 

"  Although  the  property,  in  the  present  case,  was  originally 
given  and  charged  to  the  son  as  an  advancement,  yet,  by 
their  subsequent  arrangement,  that  conveyance  was  converted 
into  an  absolute  gift,  and  from  that  time  stands  in  the  same 
situation  as  if  it  had  originally  been  so  given.  And,  in  our 
opinion,  it  was  no  more  in  the  power  of  the  father,  by  his 
single  act,  to  change  the  character  of  the  conveyance  than 
to  rescind  it." 

We  have  quoted  more  fully  from  this  case  than  from  some 
others,  because  it  shows  conclusively  that  an  advancement,  as 
regarded  in  the  law,  is  a  matter  of  contract  arrangement  of  a 
peculiar  character.  It  is  not  left  to  the  arbitrary  disposal  of 
the  ancestor,  but  requires  the  assent  of  the  heir.  It  is  a 
matter  of  compact  between  the  heir  and  the  ancestor.  There 
is  a  tendency  to  regard  it  otherwise,  growing  out  of  the  fact 
that  the  ancestor  may  dispose  of  his  property  by  will  as  he 
pleases,  without  consulting  his  heirs  or  devisees.  He  has  in 
that  way  an  arbitrary  power  of  disposition.     But  when  he 

45 


354  TITLE  TO  LANDS  BY  BBSOENT. 

makes  no  will,  and  leaves  his  property  to  descend  or  be  dis- 
tribated  to  his  heirs  and  among  his  next  of  kin,  as  the  law 
prescribes  and  directs,  neither  the  descent  nor  distribntion 
can  be  made  otherwise  than  as  the  statnte  prescribes,  unless 
it  is  proved  that  there  has  been  advancements  made  to  some 
more  than  to  others,  before  his  death ;  and  those  advances 
must  be  proved  to  have  been  made  by  the  ancestor  and  to 
have  been  accepted  by  the  heir,  not  as  absolute  gifts,  not  as 
loans,  bnt  as  so  much  that  the  heir  receives  on  account  of 
the  portion  which  would  be  his  on  the  death  of  the  ancestor ; 
and  which  he  is  to  account  for  on  the  distribution  of  tlie 
estate. 

The  ancestor  can  dispose  of  his  property  as  he  pleases  by 
will.  He  can  give,  while  living,  to  his  children  as  he  pleases. 
He  can  make  advancements  as  he  pleases,  if  his  children 
choose  to  accept.  But  the  point  of  the  decision  is,  that  hav- 
ing once  made  an  absolute  gift,  he  cannot  afterwards  change 
it  to  an  advancement  without  the  assent  of  the  heirs  to  whom 
it  was  given.  It  is  not  for  the  ancestor  to  change  the  char- 
acter of  his  acts  by  writing  in  his  book  or  elsewhere,  unless 
he  has  the  assent  of  the  heir. 

In  answer  to  the  second  question,  the  court  held  that  the 
whole  decree  should  be  reversed,  in  favor  of  the  daughters 
who  did  not  appeal,  as  well  as  in  favor  of  the  grandsons  who 
did  appeal. 

The  same  doctrines  had  been  very  distinctly  held  and 
applied  in  Connecticut,  before  that  decision  was  made,  in 
Johnson  V.  Balden^  20  Conn.  322.  The  case  there  also  came 
before  the  appellate  court  from  a  decree  of  the  court  of 
probate,  made  in  the  settlement  of  the  estate  of  an  intestate. 

There  were,  in  that  case,  two  separate  questions  of  advance- 
ment, in  each  of  which  the  point  to  be  decided  was,  whether 
the  property  which  passed  from  the  father  to  the  child  was 
a  gift  or  an  advancement.  The  one  question  involved  the 
rights  of  a  daughter,  and  the  other  of  a  son. 

The  daughter  had  received  from  her  father,  at  the  time  of 
her  marriage,  articles  of  household  furniture  to  the  amount 
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of  $538.51.  At  the  time  of  the  delivery  of  the  articles,  the 
intestate  entered  them  in  his  account  book  "  as  articles  fur- 
nished for  his  daughter,  Cornelia."  At  the  same  time,  he 
told  the  husband  he  did  not  enter  the  articles  for  the  pur- 
pose of  making  a  charge ;  and,  some  time  before  his  death, 
he  expunged  the  entry  from  his  book.  The  son  had  received 
$1,100  to  establish  him  in  business.  No  entry  in  book  was 
made,  and  no  receipt,  or  other  written  evidence  was  ever 
had  by  the  father.  It  was  proved  that  the  intestate  at  one 
time  said  to  a  friend,  that  whatever  his  son  had  had  of  him 
was  a  free  gift,  and  was  not  to  be  reckoned  in  the  settlement 
of  his  estate.  The  court  of  probate  had  decreed  that  the 
articles  furnished  to  the  daughter  were  not  an  advancement ; 
but  that  the  money  received  by  the  son  was  an  advancement. 
The  court  on  appeal  affirmed  the  decree  below  as  to  the 
daughter,  but  reversed  the  decree  as  to  the  son,  holding  that 
there  was  no  advancement  in  either  case. 

The  question  of  advancements  and  the  incidental  rules 
connected  therewith  are  fully  and  clearly  discussed  in  the 
opinion  of  the  court. 

Upon  the  paiticular  case  before  them  and  their  decision 
thereupon,  the  court  said : 

"  The  existence  of  the  relationship  of  parent  and  child 
does  not  furnish  sufficient  ground  to  decide  that  the  delivery 
of  a  chattel  or  the  advancement  of  money,  by  the  one  to  the 
other,  was  intended  as  a  child's  portion.  Unexplained,  this 
might  as  well  be  treated  as  a  debt  or  a  gift,  as  an  advance- 
ment, as  if  it  had  been  between  other  persons.  A  parent 
may  be  generous  and  liberal  to  his  child,  without  placing 
him  under  future  accountability,  either  to  himself  or  to  his 
estate ;  and  he  may  discriminate  in  his  favor,  between  his 
children,  if  he  pleases.  The  law,  to  be  sure,  supposes,  in 
ordinary  cases  of  family  arrangement,  that  equality  is  equity  ; 
but  no  person,  so  well  as  a  parent,  knows  how  such  equality 
and  such  equity  can  best  be  effected  and  promoted  among 
children.  In  many  families,  a  judicious  discrimination  is 
equity. 
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^^  Some  have  supposed,  that,  in  the  case  of  Clark  v.  War- 
ner,  6  Conn.  356,  this  court  intended  to  say,  that  every  con- 
siderable gift  from  a  parent  to  a  child  most  be  treated  as 
an  advanced  portion,  and  be  brought  into  hotchpot.  We 
do  not  believe  this  was  meant ;  and  we  do  not  recognize 
buch  a  principle. 

'^  Where  personal  chattels  are  delivered  by  a  parent  to  a 
child,  or  moneys  are  advanced  to  him,  or  for  him,  we  think 
there  should  be  satisfactory  evidence  besides  the  mere  deliv- 
ery or  advancement,  to  constitute  them  chargeable  advance- 
ments or  part  portion.  There  must  be  evidence  of  such  an 
intention  beyond  the  unexplained  act.  And  in  such  cases, 
the  acts  and  declarations  of  the  parent,  either  concurrent  or 
subsequent,  may  be  shown  as  evidence,  as  well  of  his  original 
intention  as  of  his  final  purpose.  And  so  we  suppose  the  court, 
in  the  case  of  Clark  v.  Warner,  intended  by  saying,  *  Had  the 
deceased  explicitly  declared,  that,  they  were  not  to  be  deemed 
advancements  or  part  portion,  the  case  might  have  been 
different ; '  referring  here,  as  they  do,  to  a  subsequent  declara-  . 
tion." 

In  Mitchell  v.  MiteheU,  8  Ala.  (N.  S.)  414,  it  was  held  to 
be  a  general  rule  that  a  donation  of  property  by  a  parent  to  a 
child  was  prima  faci^  an  advancement,  under  the  statutes 
of  that  State,  and  must  be  brought  into  hotchpot.  But  it 
was  further  held,  that  it  might  be  shown  to  be  intended  as 
a  gift. 

There  was,  in  that  case,  a  deed  of  conveyance  of  land  in 
fee,  by  the  father  to  two  of  his  children,  accompanied  with 
his  declaration,  that  the  conveyance  was  not  intended  as  an 
advancement,  but  as  a  gift,  ^Mn  addition  to  their  equal 
share."   That  was  held  to  be  a  gift  and  not  an  advancement. 

So  in  Autrey  v.  Auirey^a  Adrnr,,  37  Ala.  614,  it  was  held 
that  money  had  by  a  child  from  his  father  was  presumptively 
an  advancement;  but  that  that  presumption  was  liable  to 
be  rebutted  by  evidence  that  it  was  intended  as  an  absolute 
gift,  and  that  the  contemporaneous  declarations  of  the  parent 
were  admissible  to  fix  its  character. 
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In  MerrU  v.  Rhodes^  37  Ala.  449,  the  same  general  rule 
was  held,  that  donations  of  property  from  father  to  child  are 
presnmed  to  be  advancements,  unless  the  contrary  appears. 

In  that  case  the  intestate  had  made  deeds  of  lands  to  his 
sons,  expressed  in  the  deed  to  be  ^'  for  and  in  consideration 
of  natural  love  and  affection  and  one  dollar."  But  it  was 
in  evidence  that  the  intestate  had  said,  at  the  time  of  making 
the  deeds,  that  he  meant  that  his  sons  should  have  so  much 
more  than  his  daughters ;  and  that  he  made  the  deeds  as 
absolute  gifts  and  not  as  advancements.  The  parol  declara- 
tions were  held  to  control  the  character  of  the  deeds,  and  to 
prove  them  to  be  absolute  gifts. 

The  decision  in  Cecil  v.  GeoH^  20  Md.  153,  turned  upon  a 
question  of  evidence.  The  petition  of  the  parties  on  the  one 
side  alleged  that  the  parties  on  the  other  had  received  from 
the  deceased  father,  in  his  life-time,  certain  money  and  prop- 
erty ;  that  the  receipts  were  liad  by  way  of  advancements ; 
and  that  the  amount  should  be  brought  into  hotchpot  before 
the  distributive  share  in  the  personal  estate  of  the  father 
should  be  assigned.  Two  of  the  parties  admitted  the  receipt 
of  the  money ;  and  the  only  question  for  the  court  to  decide 
was,  whether  the  money  and  property  were  bestowed  as  an 
absolute  gift  or  by  way  of  advancement. 

The  evidence  is  not  set  forth  in  the  reported  case,  but  the 
court  decided  that  there  was  no  advancement,  and  assigned 
the  grounds  of  the  decision  as  follows :  "  In  looking  then  to 
the  intention  of  the  donor  in  this  case,  as  deduced  from  the 
evidence,  we  think  it  clear  that  the  property  and  money 
bestowed  upon  the  appellees,  Mrs.  Harrington  and  Mrs. 
Hooper,  was  an  absolute  gift  and  not  an  advancement.'' 

In  DiUman  v.  6ba?,  23  Ind.  440,  the  point  to  be  decided 
was,  whether  certain  personal  property  furnished  by  the 
parent  to  his  children  was  an  absolute  gift  or  an  advance- 
ment. 

The  testimony  showed  that  the  ancestor,  in  his  life-time, 
had  given  to  each  of  his  children,  by  his  first  wife,  choses  in 
action  and  other  personal  property  to  the  aggregate  value  of 
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$625  dollars  each ;  that  he  intended  it  as  a  gift,  in  considera- 
tion that  they  had  assisted  him  in  accumnlating  his  property ; 
and  that  he  intended  that  these  children  should  have  this 
much  more  than  his  children  by  the  second  wife.  The  court 
pronounced  it  a  gift,  and  not  an  advancement. 

The  question  in  this  case  arose  in  an  action  for  the  parti- 
tion of  real  estate. 

A  similar  question  was  decided  in  Law8(yn!%  Appeal,  23 
Penn.  St.  R.  85.  In  that  case,  the  father,  who  had  accumulated 
considerable  property  in  the  lumber  business,  retired  from 
the  business.  He  had  five  children.  He  gave  to  each  of 
his  two  sons  the  one-fifth  of  his  property ;  and  in  addition 
thereto,  surrendered  to  them  the  use  of  his  lumber-yard  and 
his  business,  declaring  that  he  had  presented  the  business  to 
his  boys,  and  made  no  charge. 

This  surrender  of  the  business  and  the  lumber-yard  was 
held  to  be  a  gift  and  not  an  advancement. 

It  was  said  by  the  court :  "  We  think  the  sound  conclusion 
is,  that  he  meant  a  gift  rather  than  an  advancement ;  and 
the  character  impressed  tlien  must  remain.  That  which 
was  a  gift  at  first  cannot  become  an  advancement,  no  more 
than  an  advancement  can'  become  a  gift."  This  decision 
fully  accords  with  the  Connecticut  cases  before  cited. 

There  is  a  distinction  taken  in  Ison  v.  Isorij  6  Rich.  Eq.  R. 
15,  between  the  bestowing  by  the  father  to  the  children  of 
things  merely  for  pleasure  to  the  children,  and  things  to  bo 
used  by  them  for  profit.  Things  of  the  former  clacs  are  con- 
strued as  merely  gifts,  while  those  of  the  latter  are  considered 
as  advancements.  That  is  the  rule  when  there  is  no  extrin- 
sic evidence  to  show  a  contrary  intention  on  the  part  of  the 
father.  In  that  case,  the  child  had  been  presented  with  a 
stallion,  to  be  used  as  a  foal-getter,  for  profit ;  and  the  court 
held,  it  was  an  advancement.  At  the  same  time  it  was  said, 
if  tlie  present  had  been  of  a  saddle  horse,  it  would  have  been 
held  as  a  gift,,  in  ease  it  appeared  to  have  been  bestowed  for 
the  pui*pose  of  pleasure.  The  grounds  of  the  decision  were, 
that,  in  the  one  case,  there  was  evidence  of  an   intent  ion  t>r 
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an  advancement,  because  it  came  within  the  idea  of  bestow- 
ing npon  the  son,  "  in  anticipation  of  what  he  might  inherit," 
or,  "  with  a  view  to  a  settlement  in  life  ;  "  and,  in  the  other 
case,  there  would  have  been  an  absence  of  evidence  of  any 
such  intention. 

In  Murrel  v.  Murrd^  2  Strobh.  148,  the  chief  question 
was,  whether  certain  lands  conveyed  by  the  father  to  his  two 
oldest  sons  were  to  be  treated  as  advancements  in  the  final 
distribution  of  his  estate,  he  having  died  intestate.  The 
testimony  was,  that  the  sons  were  the  oldest  of  the  children. 
That  the  father  was  poor,  and  his  other  children  young. 
That  these  boys  worked  liked  negroes,  and  gave  him  a  start 
m  the  world,  and  that  he  repeatedly  expressed  an  intention 
to  give  them  each  a  tract  of  land,  beyond  a  child's  share,  in 
remuneration  of  their  faithful  and  valuable  services;  and 
that  after  he  conveyed  the  lands,  he  declared  he  had  fulfilled 
the  intention  he  had  expressed. 

It  also  appeared,  that,  during  the  time  the  services  were 
being  rendered,  the  father  held  out  promises  of  remnneratioVi  to 
his  sons  for  their  extraordinary  exertions,  to  be  realized  in 
the  distribution  of  his  estate.  The  chancellor  held  that  the 
lands  conveyed  were  not  to  be  treated  as  advancements,  and, 
on  appeal  to  the  Court  of  Appeals,  his  decision  was  afiirmed. 

It  Avas  said,  "  that  though  a  parent  is  entitled  to  the  ser- 
vices of  his  children  while  under  age,  he  may  waive  his  right 
and  may  make  the  services  of  his  children  the  consideration 
of  a  contract  or  promise,  and  that  he  may  give  property 
hona  fide  in  the  performance  of  such  obligation  of  justice, 
without  its  being  subject  to  a  claim  on  the  part  of  the  other 
children  to  consider  it  in  the  light  of  an  advancement.  They 
were  not  advanced  by  these  conveyances,  although  the  lands 
were  given  to  them  by  their  father." 

It  is  evident,  from  the  whole  range  of  the  authorities,  that 
the  declaration  of  the  New  York  statute,  before  set  forth, 
that  "  the  giving  of  money  to  a  child,  without  a  view  to  a 
portion  or  settlement  in  life,  shall  not  be  deemed  an  advance- 
ment" is  declaratory  of  the  well-settled  rule  of  this  country. 
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There  may  be  some  doubt  whether  the  rule  settled  by  the 
decisions  of  the  courts  in  Alabama,  that  a  donation  from 
a  parent  to  a  child  is  always  prima  fade  evidence  of  an 
advancement,  until  the  contrary  be  shown  by  some  contem- 
poraneous or  accompanying  evidence,  is  the  rule  of  the 
States  generally.  But  there  is  no  doubt  of  the  general  rule 
that  the  intention  of  the  donor  controls  the  character  of  the 
donation  in  that  respect.  There  is  some  difference  in  the 
mode  of  proving  that  intention,  in  the  practice  of  the  differ- 
ent States,  as  we  shall  show  before  we  leave  the  subject. 


8B00ND.  MONEYS  BXPEXDED  BY  THE  PABENT  FOB  THE  MAIN- 
TENANOE  OB  EDUOATION  OF  THE  OHILD  ABE  NOT  BEGABDED 
AS  ADVANOEMBNTS,  EXOEFT  WHEN  THEBB  IS  EVIDENCE  THAT 
THEY  WEBE  EXPENDED  WITH  INTENTION  THAT  THEY  SHOULD 
BE  ADVANCEMENTS. 

We  have  before  shown,  that  the  rule  in  this  respect  is 
declared  by  statute  in  New  York.  Money  expended  for 
maintenance  and  education,  "  without  a  view  to  a  portion 
or  settlement  in  life,  shall  not  be  deemed  an  advancement," 
according  to  the  statute  provisions. 

1R.S.  764,  §26;  a  id.  98,  §78. 

Regarded  in  the  light  of  principle  and  propriety,  that  is 
the  true  rule.  The  parent  is  morally,  socially  and  legally 
bound  to  support  and  educate  his  children.  Consequently, 
the  fact  that  he  has  done  so  raises  no  presumption  of  any 
other  intention  than  the  intention  of  discharging  that  duty. 
It  falls  short,  in  ordinary  cases,  of  raising  a  presumption 
that  he  thereby  intended  to  make  an  advancement. 

In  YaiL  v.  Yail^  10  Barb.  72,  it  was  remarked,  in  the  opin- 
ion of  the  court,  that  "  the  exclusion  was  made  to  comply 
with  the  general  sense  of  what  was  proper,  and  because 
money  so  expended  was  not  deemed  an  advancement,  nor 
incompatible  with  the  object  expressed,  '  of  making  all  the 
bhares  of  the  children  eqnal,  as  near  as  can  be.' " 
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That  seems  to  be  the  rule  generally  of  all  the  States.  It 
was  so  declared  in  Riddle^s  Estate^  19  Penn.  St.  K.  431.  It  was, 
in  that  ease,  held,  that  money  expended  by  the  parent  in  the 
education  of  his  child  was  not  an  advancement,  unless  the 
intention  to  make  it  an  advancement  expressly  appeared. 

In  that  case,  the  father  had  kept  an  account  of  expendi- 
tures for  the  clothing,  board  and  tuition  of  his  son,  to  an 
amount,  in  the  aggregate,  of  $700 ;  which,  from  all  the  evi- 
dence in  the  case,  the  court  pronounced  to  be  an  advance- 
ment. It  was  so  held,  because  the  intention  that  the  money 
expended  should  be  an  advancement  was  shown  by  the  cir- 
cumstances and  facts  of  the  case. 

There  is  a  case  in  Alabama,  MitoheU  v.  Mitchell^  8  Ala. 
(N.  S.),  414,  where  expenditures  of  a  like  character  were 
decided  not  to  be  advancements.  The  doctrine  was  pro- 
claimed, that  moneys  expended  for  the  education  of  children 
could  not  be  treated  as  advancements,  and  should  not  be 
equalized  between  them  in  the  final  distribution  of  their 
father's  estate. 

The  father,  in  that  case,  kept  an  account  with  his  son,  the 
first  item  of  which  was  one  of  $920,  for  his  expenses  at  col- 
lege. After  footing  up  the  several  items,  there  was  added, 
in  the  handwriting  of  the  father,  as  follows :  "  Accounted 
for  as  so  much  that  he  has  had  of  my  estate ;  if  it  is  over 
his  portion,  he  must  pay  it  back  to  them." 

This  account  and  entry  of  the  father  was  held  not  to  be  con- 
clusive evidence  of  an  advancement,  but  to  be  open  to  be  re- 
pelled by  other  evidence  to  the  contrary,  consisting  of  the 
declarations  of  the  father,  that  the  account  was  not  intended 
as  evidence  of  either  an  advancement  to  the  son,  or  of  an 
indebtedness  against  him. 

It  was  remarked  by  the  court,  that  "trifling  presents, 
money  expended  for  education,"  etc.,  "  could  not  be  pre- 
sumed to  be  an  advancement."  Expenses  for  maintenance 
and  education  of  children  by  their  parents  were  held  to  be 
of  a  character  not  to  be  changed  into  advancements  by  the 
mere   declarations  of  an   intention   to   that  effect  by  the 

40 
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parent,  unless  he  made  bucIi  intention  manifest  by  his  will. 
This  is  a  sensible  rule  which  has  been  very  generally  accepted. 

To  turn  such  expenditures  into  an  advancement  should 
require  a  particular  arrangement  with  children  of  an  age  to 
make  agreements;  or  the  expenditures  should  be  made 
under  circumstances  which  bear  evidence  of  an  intention  to 
bestow  the  opportunities  of  education  upon  one  more  than 
upon  others,  as  a  particular  investment  designed  as  the 
source  of  future  livelihood ;  as,  for  example,  educating  a 
son  to  some  one  of  the  professions  or  callings  designed  to  be 
practiced  as  the  source  of  living.  Such  expenditures  have 
been  sometimes  properly  treated  as  so  much  capital  appro- 
priated to  business,  like  capital  furnished  to  merchandise  or 
other  calling  which  required  investment;  and  have  been 
regarded  as  advancements,  in  like  manner  with  money  fur- 
nished for  other  callings,  which  are  more  directly  based 
upon  pecuniary  investments. 

Beyond  such  considerations  and  purposes,  there  is  no  good 
sense  or  propriety  in  treating  the  expenditures  of  parents  in 
the  maintenance  or  education  of  their  children  as  advance- 
ments. 


THIRD.  NO  DELFVBEY  OE  TRANSFER  OF  MONET  OR  PROPERTY 
BY  THE  PARENT  TO  THE  CHILD,  WHICH  LEAVES  THE  CHILD 
LEGALLY  INDEBTED  TO  THE  PARENT,  SO  THAT  HE  COULD  BE 
ADJUDGED  TO  PAY  THE  PARENT  THEREFOR,  IN  ANY  FORM  OF 
ACmON,  EITHER  AT  THE  SUIT  OF  THE  PARENT  WHILE  LIV- 
ING, OR  AT  THE  SUIT  OF  HIS  EXECUTORS  OR  ADMINISTRAT- 
ORS, AFTER  HIS  DECEASE,  CAN  BE  REGARDED  AND  TREATED 
AS  AN    ADVANCEMENT. 

Upon  this  proposition  the  reported  decisions  are  uniform. 
In  many  of  the  cases  the  question  in  dispute  has  been, 
whether  the  money  or  property  transferred  was  a  sale,  a  loan 
or  an  advancement.  But  no  case  holds  that  a  transfer  by 
wa}^  of  sale  or  loan  is  an  advancement.  And  no  transfer 
which  was  made  as  a  sale  or  loan  can  afterward  be  changed 
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to  an  advancement  except  by  the  agreement  of  the  parties 
thereto. 

There  is  an  example  of  an  attempt  of  that  kind  in  Harris* 
Appeal^  2  Grant's  Cases,  304.  There  was  in  that  case  orig- 
inall}'^  a  debt  due  from  a  child  to  his  parent.  The  debt 
became  barred  by  the  statute  of  limitations.  The  father 
then  undertook  to  convert  the  debt  into  an  advancement  by 
making  declarations  to  that  effect,  without  the  consent  of 
the  child  to  the  attempted  mutation.  It  was  decided  that 
he  could  not  thus  change  the  transaction  to  an  advancement. 

The  same  doctrine  was  held  by  the  court  in  Levmg  v. 
RittenJiouae^  4  Wharton,  130. 

Under  this  rule,  promissory  notes  are  evidence  of  debts, 
not  of  advancements.  To  convert  them  into  advancements, 
when  made  by  a  child  to  his  parent,  requires  a  new  arrange- 
ment, whereby  the  parent  delivers  up  or  surrenders  the  notes 
as  an  advancement.  At  least,  there  must  be  a  new  arrange- 
ment, wherein  the  parent  agrees  to  treat  the  notes  as  an 
advancement.  Vaden  v.  Hcmce^  1  Head.  300,  is  a  case  of 
that  character.  In  that  case,  the  intestate  held  several  notes 
against  a  deceased  son.  There  was  no  evidence  to  show  that 
they  were  intended  as  advancements.  There  was  no  evidence 
in  the  case,  except  the  notes  themselves.  The  court,  in 
deciding  the  case,  used  this  language :  ^'  In  the  absence  of 
proof  to  that  effect,  we  have  been  unable  to  find  any  authority 
that  these  notes  are  to  be  regarded  as  advancements.  We 
think  \ki^X^ prima  facie^  they  must  be  treated  as  debts." 

In  West  V.  Bolton^  23  Geo.  531,  promissory  notes  made  by 
the  son  to  the  father  were  held,  atler  the  decease  of  the 
father,  to  be  evidence  of  a  loan,  and  not  of  an  advancement. 
But  this  presumption  in  favor  of  a  loan  was  decided  to  be 
liable  to  be  repelled  by  other  evidence ;  and  that  whether 
the  transaction  between  the  father  and  the  son  was  really  an 
advancement  or  a  loan,  must  depend  upon  the  intention  of 
the  parties  to  it,  and  was  a  proper  question  for  a  jury. 

A  like  decision  was  had  in  Indiana,  in  Shaw  v.  Kent^  11 
Ind.  80.     The  transaction   in   that  case  consisted  of  a  deed 
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t.  d  in  fee  made  by  the  father  to  the  son 

.ace  showing  clearly  what  the  conveyance 

,    \-^'<vt ;  whether  it  was  a  conveyance  by  way 

.    V  Hv  of  advancement.     The  evidence  left  that 

. .  uL^t.    It  was  held  to  be  a  proper  qaestion  for 

.    >  i^  ease,  in  Pennsylvania,  where  the  father  took 
-     i     u;^  son  for  money  furmshed  him.     The  bonds 
^  .d  to  be  evidence  of  a  debt,  and  not  of  an  advance 

Higb*8  Appeal,  21  Penn.  288. 

'  >ie  presumption  of  a  debt  was  held  to  be  strengthened, 
'»\  :ho  fact  that  no  bond  or  other  evidence  of  debt  was  taken 
<  I  fanning  utensils  furnished  to  the  son  by  the  father  at  tlio 
^siiue  time. 

In  Porter  "7.  Porter^  51  Maine,  376,  the  action  was  bronirlit 
hv  the  father  upon  a  promissory  note  made  by  the  son.  The 
Si>n  set  up,  as  defense,  that  the  note  was  intended  as  an 
advancement.  The  court  rejected  parol  evidence,  offered  to 
sliow  that  the  transaction  was  intended  as  an  advancement ; 
hoUling,  that,  as  there  was  no  ambiguity  in  the  phraseology 
of  the  note,  it  was  not  subject  to  explanation  by  parol  evi- 
dence. 

That  decision  was  due  to  a  statute  of  that  State  more, 
perhaps,  than  to  any  general  rule  of  evidence.  The  statute 
provided,  that  "  gifts  and  grants  of  real  and  personal  estate 
to  a  child,  or  grandchild,  are  deemed  an  advancement  where 
so  expressed  therein,  or  charged  as  such  by  the  intestate,  or 
acknowledged  in  writing  to  be  such." 

A  like  decision  was  made  in  Massachusetts,  under  a  simi- 
lar statute,  in  Barton  v.  Rice^  22  Pick.  508.  The  Mass- 
achusetts statute  provided,  '^  that  all  gifts  and  grants  shall 
be  deemed  to  have  been  an  advancement  if  they  are  expressed 
in  the  gift  or  grant  to  be  so  made,  or  if  charged  in  writing 
by  the  intestate,  as  an  advancement,  or  acknowledged  in 
writing  as  such  by  the  child  or  other  descendant." 
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It  was  said  :  "  The  statute  does  not  expressly  declare  that 
an  advancement  shall  not  be  proved  in  any  other  manner ; 
but  that,  undoubtedly,  is  the  meaning  of  the  statute." 

There  is  a  diflTerence  between  proving  that  a  promissory 
note  was  made  in  consideration  of  money  advanced,  and 
that  no  indebtedness  was  intended,  and  proving  that  a  note 
was  surrendered  and  the  indebtedness  canceled  by  way  of 
making  an  advancement.  The  one  contradicts  the  evidence 
which  the  note  beai's  on  its  face,  and  the  other  merely  can- 
cels the  note  by  a  new  contract  or  arrangement. 

Blanc  V.  Bertrantj  16  La.  An.  294,  is  a  case  of  surrender 
of  notes  by  way  of  advancement. 

In  that  case,  money  had  been  loaned  by  the  parent  to  the 
child,  and  the  child  gave  notes  therefor.  Subsequently  the 
notes  were  surrendered  to  the  child,  and  the  surrender  or 
remittance  was  held  to  be  evidence  of  an  advancement. 
There  were  two  transactions.  One  was  a  loan  and  the  other 
an  advancement. 

There  seems  to  be  no  dispute  or  conflict  of  authorities, 
that  a  transaction  which  creates  an  indebtedness  of  the  child 
to  the  parent  is  wholly  a  different  matter  from  a  transaction 
which  makes  an  advancement  to  the  child  from  the  parent. 
Both  transactions  are  founded  in  contract,  but  the  character 
and  effect  of  the  contract  in  the  one  case  is  widely  different 
from  the  character  and  effect  in  the  other. 

Money  loaned  is  not  an  advancement.  Nor  is  any  other 
demand  an  advancement,  which  has  been  incurred  as  a 
debt  or  which  is  proved  by  the  evidence  used  to  prove  a 
debt 

The  case  of  Ashley,  appellant,  etc.,  4  Pick.  21,  illustrates 
this  point.  That  was  an  appeal  by  one  of  the  heirs  at  law 
of  John  Ashley,  from  a  decree  of  the  judge  of  probate,  deter- 
mining that  the  sum  of  $1,175.82  was  charged  to  the  appel- 
lant as  an  advancement. 

The  evidence,  upon  which  the  probate  judge  based  his 
decree,  was  in  form  of  a  book  account,  wherein  the  appellant 
was  charged  as  follows : 
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Sheffield,  May  1,  1807. 
Henry  Ashley,  Dr. 

To  five  hundred  dollars  cash $500  00 

To  ten  dollars  to  Parks 10  00 

And  so  on  in  the  same  manner  with  ten  more  items,  amount- 
ing in  all  to  $1,176.82,  the  sum  in  question. 

This  charge  was  made  in  the  book  of  the  decedent,  wherein 
he  kept  his  account  with  various  individuals. 

The  court  reversed  the  decree  of  the  probate  judge.  The 
ground  of  the  decision  was,  that  the  evidence  proved  a  debt 
against  the  appellant,  and  not  an  advancement.     . 

The  court  distinguished  that  case  from  BulTdey  v.  N<Me^ 
2  Pick.  337,  on  the  ground  that  the  form  of  the  book  and 
the  form  of  the  charge  made  therein  were  '*  wholly  dissim- 
ilar." 

In  that  case  the  entry  was  found  in  a  memorandum  book, 
wherein  other  charges  were  made  expressly  as  advancements 
to  other  children ;  and  the  entry  itself  was  headed  "  articles 
that  I  let  my  daughter,  Nancy  Porter  (wife  of  Gurdon 
Bulkley),  have  in  Albany." 

This  entry  was  held  to  be  sufficient  evidence  of  an  ad- 
vancement, and  to  distinguish  the  case  from  the  case  before 
the  court. 

The  same  principle  was  held  to  control  in  Barton  v.  Riee^ 
22  Pick.  508.  The  only  evidence  of  the  alleged  advance- 
ment in  that  case  was  a  promissory  note  made  by  the  son 
to  the  father.  It  was  held  that  the  note  was  "  clearly  evi- 
dence of  a  debt." 

These  cases  in  Massachusetts  were  made  to  turn  upon 
the  construction  of  statutes  in  that  State  relating  to  advance- 
ments. But  there  seems  to  be  no  good  ground  to  claim  that 
the  statutes  in  question  were  any  thing  more  than  declaratory 
of  the  rule  as  it  exists  in  the  States  generally. 
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SECTION  IIL 

flow  AN  ADVANCEMENT  MAY  BE  PROVED ;   THE  DIFFEBENT  KULE8 

APPLICABLE  THERETO. 

First.    A  deed  from  a  parent  to  a  child,  in  consideration  of  loye  and 

AFFECTION,  IS  EVIDENCE  OF  AN  ADTANCEUENT.  WHEN  THAT  CONSIDERATION 
IS  SO  EXPRESSED  IN  THE  DEED,  THE  DEED  ITSELF  IS  PRESUlfPTITE  EVIDENCE 
OF  AN  ADVANCEMENT.  If  EXPRESSED  TO  HAVE  BEEN  FOR  A  PECUNIARY  CON- 
SIDERATION, IT  MAT  BE  SHOWN  BT  EXTRINSIC  EVIDENCE,  PAROL  OR  OTHER- 
WISE, THAT  THERE  WAS  NO  PECUNIARY  CONSIDERATION.  WhEN  THE  CON- 
VEYANCE WILL  BE  PRESUMPTIVE  EVIDENCE  OF  AN  ADVANCEMENT. 

SBOOND.      '\^HBN  a  parent    purchases    LAND    AND  PAYS    FOB    IT,   AND  TAKES 

the  deed  of  conveyance  in  the  name  of  a  child,  the  presumption  is 
of  an  advancement  to  the  child.  and  that  presumption  is  conclu- 
sive, unless  rr  be  repelled  by  other  evidence. 

Third,    How  the  intention  to  make  an  advancement  may  be  proved  by 

AN  entry  in  book,  OR  OTHERWISE,  BY  THE  PARENT. 

It  should  be  borne  in  mind  that  what  are,  or  are  not 
advancements  must  always  depend  upon  the  intention  of 
the  parties  at  the  time  of  the  donation ;  and  where  there  is 
no  express  declaration  of  intention,  much  may  be  learned, 
upon  that  point,  from  the  condition  in  life  of  the  parties  and 
the  circumstances  which  surround  them. 

Youngblbod  v.  Nestor,  1  Strobh.  Eq.  123. 

There  was  a  point  in  this  case,  whether  the  intestate  had 
the  right  to  fix  the  valuations  of  advancements.  The  court 
prefaced  their  consideration  of  this  subject  as  follows :  "  The 
valuation  of  advancements  has  a  material  influence  in  the 
distribution  of  the  property  remaining  in  the  hands  of 
the  intestate  at  the  time  of  his  death ;  because  the  proportion 
in  which  the  respective  distributees  are  to  participate  in  the 
latter  must  depend  on  the  higher  or  lower  value  to  be  put 
on  the  former." 

They  then  dispose  of  that  point  and  say :  "  The  question, 
then,  is,  whether  a  mere  direction  by  the  intestate,  as  to  the 
valuation  of  his  advancements,  can  take  the  property,  of 
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which  he  dies  possessed,  out  of  the  operation  of  the  law 
of  intestacy  —  or  modify  its  distribution  under  that  law ; 
and  we  are  of  opinion  it  cannot."  "  In  the  absence  of  a 
testamentary  disposition,  the  statute  controls  the  distribution 
of  the  property  as  intestate  property ;  and  it  is  not  compe- 
tent for  a  party  to  give  any  other  direction  than  the  statute 
gives,  unless,  by  a  will,  he  deprives  the  property  itself  of  the 
character  of  intestacy." 

It  is  true  as  a  general  rule  that  whatever  property  is  given 
or  transferred  by  the  parent  to  the  child  intended  to  be  an 
advancement,  will  be  so  regarded  in  law.  As  before  re- 
marked, the  intention  of  the  party  conveying  or  trahsferring 
is  the  criterion  by  which  the  character  of  the  transaction  is 
to  be  decided.  The  questions,  when  and  how  the  intention 
is  to  be  manifested,  in  order  to  render  a  transaction  an  ad- 
vancement, are  the  difficult  questions  to  answer,  and  will 
require  some  examination  of  the  books. 

We  have  already  seen  that  a  transaction  which  bears  evi- 
dence upon  the  face  of  it,  or  in  its  surroundings  and  accom- 
paniments, that  it  was  a  debt,  so  that  the  party  receiving, 
incurred  in  taking  it  a  personal  liability  to  pay  for  it,  cannot 
be  allowed  as  an  advancement.  And  so  where  the  property 
is  plainly  intended  as  a  gift,  or  where  the  expenditure  is  made 
in  the  discharge  of  a  parental  duty,  the  question  of  advance- 
ments cannot  arise.  It  is  only  when  the  intention  is  not 
clearly  expressed  in  that  respect,  and  when  the  facts  and 
circumstances  are  not  such  as  to  make  the  intention  plain 
and  obvious,  that  the  law  is  to  be  invoked  with  its  rules  and 
principles  to  aid  in  determining  what  th6  intention  was. 

The  authorities  all  agree  that  whether  a  thing  is  or  is  not 
an  advancement,  depends  upon  the  intention  of  the  parent 
at  the  time  the  property  is  bestowed.  It  is  true,  undoubt- 
edly, that  the  intention  of  the  child  in  accepting,  is  equally 
important  to  the  character  of  the  transaction ;  but  it  is 
not  so  difficult  of  proof,  and  has  therefore  been  so  gene- 
rally overlooked  as  to  be  sometimes  regarded  as  in  no  way 
necessary.     The  fact  that  the  child  accepts  the  property  is 
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conclnsive  against  him  that  he  assented  to  all  that  the  parent 
proposed,  either  expressly  or  impliedly.  Consequently,  it 
is  necessary  only  to  show  what  the  parent  intended,  that 
is,  to  show  what  intention  he  eicpressed  by  words,  or 
what  intention  the  facts  and  circumstances  plainly  indi- 
cated, in  order  to  show  what  the  intention  of  the  child  was, 
in  accepting,  and  what  the  character  of  the  transaction  really 
w^as.  This  is  made  apparent  by  a  class  of  cases,  wherein  it  has 
been  held  that  the  father  could  not  alter  the  character  of  the 
transactions  by  an  after-expressed  intention  that  was  not 
assented  to  by  the  child. 

Thus  in  Yund^a  Appeal^  13  Penn.  State  K.  675,  it  was  said, 
page  580 :  ^^  Nothing  seems  better  settled  than  that  the  ex 
parte  declaration  of  a  parent  of  an  intention  to  treat  an  ex- 
isting debt  as  an  advancement  not  communicated  nor  agreed 
to  by  the  child,  nor  accompanied  by  an  act  sufficient  to 
obliterate  the  obligation  as  a  debt,  can  change  it  into  a  gift 
by  way  of  advancement,  whether  the  evidence  be  oiFered  by 
the  child  to  defeat  the  recovery  of  the  debt,  or  by  the  repre- 
sentatives of  the  parent  to  bar  the  child's  claim  to  a  distribu- 
tive share  of  the  parent's  estate." 

In  Batto7i  V.  Aliens  1  Halst.  Ch.  B.  99,  notes  made  by  a  son 
to  his  father  were  held  to  be  no  evidence  of  an  advancement. 
And  the  declaration  of  the  father  that  he  had  fully  advanced 
the  son  was  held  not  sufficient  to  change  the  notes  to  an 
advancement,  or  to  prove  an  advancement. 

It  was  made  a  point  in  the  case,  that  the  amount  of  the 
notes  should  be  treated  as  an  advancement,  because  the  notes 
were  outlawed  and  not  therefore  available  as  debts.  The 
court  declined  to  pass  a  decision  upon  that  question,  on  the 
ground  that  a  disposition  of  the  case  did  not  call  for  a  deci- 
sion upon  that  point.  After  discussing  the  evidence,  the 
chancellor  said  :  "  I  am  unwilling  to  consider  the  notes  as 
evidence  either  of  advancement  to  James,  or  of  debt  due 
from  him  to  the  estate." 

That  a  demand  is  outlawed  as  a  debt,  certainly  does  not 
change  the  debt  to  an  advancement,  unless  it  has  been 
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allowed  to  outlaw  with  an  arrangement  that  the  amount 
should  be  treated  as  an  advancement ;  and  then  it  becomes 
a  new  contract. 

,  It  may  be  a  difficult  matter  to  arrange  questions  of  evi- 
dence, upon  this  subject,  into  distinct  and  well-defined  classes. 
But  if  the  classification  cannot  be  made  perfect,  an  approxi- 
mation thereto  may  be  effected,  which  will  aid  the  student  in 
his  researches. 

First  In  regard  to  conveyances  of  land  from  a  parent  to 
a  child,  it  seems  to  be  a  rule  of  universal  application  that  a 
deed,  the  consideration  of  which  is  expressed  to  be  for  love 
and  affection,  is  to  be  regarded  as  an  advancement.  And  in 
some  of  the  States  they  have  incorporated  such  rule  in  their 
statutes.  But  where  that  is  not  the  statute  provision,  there 
seems  to  be  an  established  rule  of  similar  import. 

In  Vermont,  deeds  of  conveyance  of  lands,  from  a  parent 
to  a  child,  expressed  to  be  made  for  love  and  affection,  are 
made,  by  statute,  evidence  of  an  advancement. 

NeweU  9.  Newell,  18  Verm.  24 ;  Weatherhead  v.  Field,  26  id 
665. 

In  Newell  v.  Newell^  there  was  a  deed  of  lands  from  father 
to  son,  expressed  to  be  for  a  money  consideration.  It  was 
held  not  to  be  prima  fade  evidence  of  an  advancement. 
Whether  the  character  of  the  deed,  in  that  respect,  could  be 
controlled  by  parol  evidence,  was  declared  to  be  questionable. 

In  Rhode  Island  there  is  a  statute  providing,  that,  "  if  real 
estate  shall  be  conveyed  by  deed  of  gift,  or  personal  estate 
shall  be  delivered  to  a  child  or  grandchild  and  charged,  or  a 
memorandum  made  thereof  in  writing  by  the  intestate,  or 
by  his  order,  or  shall  be  delivered  expressly  for  that  purpose 
in  the  presence  of  two  witnesses,  who  were  desired  to  take 
notice  thereof,  the  same  shall  be  deemed  an  advancement  to 
such  child,  to  the  value  of  such  real  or  personal  estate." 
Law  V.  Srnith,  2  R.  I.  244. 

In  the  case  here  cited,  the  statute  was  held  not  to  exclude 
other  and  especially  higher  evidence  than  is  therein  pre- 
scribed, but  only  evidence  of  an  inferior  character. 


HOW  AN  ADVANCEMENT  MAY  BE  PROVED.       371 

In  that  case,  chattel  property  had  been  delivered  by  the 
intestate  to  his  daughter,  and  a  memorandum  made  by  him 
that  the  articles  delivered  were  lent.  It  was  held,  that  if  it 
was  undei  stood  that  the  articles  were  not  to  be  returned  or 
reclaimed,  they  were  an  advancement.  The  fact  that  they 
had  not  be«n  reclaimed  or  returned,  together  with  the  dec- 
larations of  the  intestate  and  of  the  daughter,  that  they 
were  advancements,  was  held  sufficient  evidence  that  they 
•  were  so. 

The  memorandum  made  by  the  father,  that  the  property 
was  only  lent  to  his  daughter,  was  calculated  to  repel  any 
presumption  of  an  advancement.  But  that  presumption  was 
overcome  by  the  facts  and  circumstances  of  the  case. 

In  New  Jersey,  in  Gordon  v.  Barkelovo^  2  Halsted  Ch.  R. 
94,  a  deed  of  bargain  and  sale,  wherein  the  consideration  was 
expressed  for  one  dollar,  and  natural  aifection,  made  by  a 
father  to  a  child,  was  held  to  be  evidence  of  an  advance- 
ment. 

In  New  Hampshire  there  is  a  statute  provision  similar  to 
the  Vermont  statute,  that  a  deed  of  lands  from  a  parent  to  a 
child,  expressed  to  be  in  consideration  of  love  and  aflTection, 
shall  bo  evidence  of  an  advancement. 

ComingB  v.  Wellman,  14  N.  H.,  287. 

In  that  case  there  was  a  conveyance  in  fee  by  the  father 
to  the  son,  and  a  conveyance  by  the  son  to  the  father  for  the 
life  of  the  latter.  It  was  decided  by  the  court,  that  only  the 
remainder  in  fee  remaining  in  the  son  after  conveying  to  his 
father  for  life  was  to  be  reckoned  an  advancement. 

In  another  case,  in  Vermont,  Adams  v.  Adams^  22  Verm. 
50,  it  was  held,  that  a  deed  of  land,  in  order  to  be  treated  as 
an  advancement,  must  show  on  the  face  of  it  that  it  was  so 
intended  by  a  direct  expression  to  that  eiFect,  or  it  must  be 
expressed  to  have  been  made  in  consideration  of  love  and 
affection ;  and  that  a  deed  expressed  to  have  been  made  for 
a  pecuniary  consideration  could  not  be  made  an  advance- 
ment by  merely  showing  that  there  was,  in  fact,  no  consider- 
ation other  than  love  and  affection. 
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In  Massachusetts  there  is  a  statate,  under  which  it  is  held, 
^'  that  all  gifts  and  grants  shall  be  deemed  to  have  been  made 
in  advancement,  if  they  are  expressed  in  the  gift  or  grant  to 
be  so  made,  or  if  charged  in  writing  by. the  intestate  as  an 
advancement,  or  acknowledged  in  writing  by  the  intestate  as 
an  advancement,  or  acknowledged  in  writing  as  such  by  the 
child  or  other  descendant."  R.  S.  chap.  61,  §  9. 

Barton  v.  Rice,  22  Pick.  508. 

It  was  held  in  that  case,  as  it  had  been  held  in  other  cases 
in  that  State,  that  parol  evidence  was  not  admissible  to  vary 
the  character  of  a  deed  of  conveyance  of  land  in  that  respect. 
This  restriction  upon  parol  evidence  was  put  entirely  upon 
the  provisions  of  the  statute. 

The  rule  seems  to  be  established  in  Massachusetts,  that 
advancements  must  be  proved  as  prescribed  by  tlie  statute ; 
and  that,  at  least,  no  testimony  inferior  to  that  prescribed 
by  the  statute  is  admissible  for  that  purpose. 

Bigelow  f>.  Pool,  10  Gray,  104. 

In  that  case,  there  was  produced  in  evidence  a  little  book 
of  accounts  by  the  intestate,  purporting  to  state  "  the  moneys 
I  have  advanced  to  my  children,  severally, ^nd  to  which  I 
shall  give  credit  to  any  and  each  of  them  as  they  may  pay 
me  from  time  to  time." 

There  was  evidence  in  regard  to  one  son,  showing  his 
insolvency,  and  the  assent  of  the  father  to  his  discharge  in 
bankruptcy,  for  the  very  sum  charged  in  the  book. 

It  was  held  by  the  court,  that  the  evidence  did  not  prove 
an  advancement. 

In  New  Jersey,  in  Speer  v.  Speer,  1  McCarter,  14  N.  J.  Ch. 
E.  240,  it  was  held,  that  a  deed  of  conveyance  of  lands  by 
a  father  to  his  son,  expressed  to  be  for  natural  love  and  aflfec- 
tion,  was  presumptive  evidence  of  an  advancement.  There 
is  nothing  in  the  statutes  of  that  State  which  prescribes  any 
particular  rule  of  evidence  in  respect  to  advancements.  And 
it  was  decided,  of  a  deed  expressed  to  have  been  made  for  a 
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pecuniary  or  valuable  consideration,  that  it  did  not  prove  an 
advancement. 

That  was  a  bill  for  partition  of  certain  real  estate.  The 
father  died  intestate,  leaving  a  son  and  two  daughters. 
The  daughters  filed  the  bill,  charging  that  the  son  had 
received  of  his  father,  during  the  life-time  of  the  latter,  a 
deed  of  lands,  equal  in  value  to  the  shares  of  the  other  chil- 
dren, and  that  the  son  was,  therefore,  entitled  to  no  part  of 
the  real  estate  of  which  the  father  died  seised.  The  sou 
denied  the  charge  of  an  advancement  to  him,  and  claimed 
to  share  equally  with  the  daughters. 

It  appeared  in^  evidence  that  the  intestate  had,  during  his 
life-time,  conveyed  one-third  of  his  real  estate  to  his  son. 
The  son  claimed  that  the  conveyance  was  made  in  considera- 
tion of  his  services ;  the  daughters  that  it  was  intended  as 
an  advancement. 

It  was  proved,  that  the  father  had  declared  that  he  had 
given  it  to  the  son,  and  intended  to  give  the  rest  to  his 
daughters;  that  he  intended  to  give  no  more  to  his  son. 
The  consideration  expressed  in  the  deed  was  a  pecuniar}' 
one  of  $4,600. 

The  court  decided  it  as  a  question  of  fact,  that  the  inten- 
tion of  the  father  was  to  make  an  advancement  to  the  son 
by  the  deed  in  question ;  and  they  held  the  conveyance  to 
have  been  an  advancement. 

The  objection  was  taken,  that  the  parol  evidence,  showing 
that  there  was  no  pecuniary  consideration  for  the  deed  of 
conveyance  by  the  father  to  the  son,  was  inadmissible  be- 
cause it  contradicted  the  deed.  It  was  contended,  that,  if 
admitted,  the  evidence  invalidated  the  deed,  and  that  it  was 
not  permitted  by  the  law  to  invalidate  a  deed  in  that  waj-. 

The  truth  of  that  position  could  not  be  denied,  as  a  gene- 
ral rule,  and  was  not  denied  by  the  court.  But  the  court 
took  the  ground  that  the  parol  testimony,  showing  a  diflfer- 
ent  consideration  from  that  expressed  in  the  deed,  was  gene- 
rally admissible  and  allowed  in  other  classes  of  cases ;  that  it 
was  like  a  receipt  always  explainable  by  other  testimony. 
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They  took  another  ground  peculiar  in  a  measure  to  the  clasa 
of  cases  before  them ;  that  the  evidence  did  not  invalidate 
the  deed  or  have  any  tendency  to  invalidate  it,  for  the  reason 
that  it  only  disclosed  the  purpose  and  intent  with  which  the 
deed  was  made,  to  affect  not  the  rights  of  the  parties  to  the 
deed,  as  between  themselves,  but  the  interest  and  rights  of 
the  grantee  only,  as  one  of  the  heirs  at  law  of  the  grantor, 
in  relation  to  his  co-heirs.  This  was  a  question  to  which  the 
deed  was  collateral  and  only  incidental,  and  capable  of  ex- 
planation by  extrinsic  evidence,  parol  or  otherwise. 

A  like  question  was  decided  in  substantially  the  same 
way  in  King^ry* 8  Appeal^  44  Penn.  St.  R.  460.  The  deed 
in  that  case  was  expressed  to  be  made  in  consideration, 
in  part  of  love  and  affection  and  in  part  of  a  pecuniary  char- 
acter. Parol  evidence  was  admitted  to  show  that  there  was 
an  intention  merely  to  make  an  advancement. 

In  Parks  v.  ParJca^  19  Md.  323,  the  questions  were  sim- 
ilar. The  case  arose  on  a  bill  for  the  sale  of  the  real  estate 
of  an  intestate  for  the  purpose  of  distribution  among  his 
heirs  at  law.  The  chief  question  of  litigation  was,  whether 
a  certain  deed  of  conveyance  of  real  estate  was  or  was  not 
an  advancement.  It  did  not  appear  upon  the  face  of  the 
deed,  that  the  conveyance  was  intended  as  an  advancement, 
either  by  a  direct  expression  to  that  effect,  or  by  inference ; 
but  extrinsic  evidence  was  introduced  to  determine  that 
fact.  It  was  held  to  be  admissible.  The  objection  that 
it  might  impeach  the  deed,  and  that  the  deed  could 
not  be  impeached  in  that  way,  was  met  by  the  court 
with  the  answer,  that  the  evidence  was  not  offered  to  im- 
peach the  deed,  but  only  to  show  the  design  of  the  parties 
thereto,  in  regard  to  the  relative  rights  of  the  grantee  to 
other  children  in  other  property.  The  principle  upon  which 
testimony  was  to  be  admitted  in  such  cases  was  stated  and 
discussed.  It  did  not  affect  the  character  of  the  instrument, 
as  between  the  immediate  parties  thereto,  but  only  went  to 
show  that  the  land  conveyed,  as  so  much  property  in  value, 
so  far  iillected  the  rights  of  the  grantee  and  his  co-heirs  in 
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and  to  other  property,  as  to  determine  in  a  measure  tlio 
amount  each  should  receive  of  the  latter.  The  direct  ques- 
tion was,  how  much  each  of  the  heirs  should  receive  of  prop- 
ert}'  left  by  the  intestate  ?  That  depended  upon  another 
question,  whether  one  had  received  certain  land  as  an  ad- 
vancement from  the  intestate  before  his  death.  Evidence 
tending  to  show  what  the  intention  of  the  conveyance  was, 
in  that  respect,  did  not  tend  to  impeach  the  deed,  or  change 
its  effect  as  between'  the  immediate  parties  thereto.  The 
question  is  analogous  in  principle  to  a  question  of  payment 
of  an  alleged  indebtedness.  One  party  charges  another  with 
being  indebted  for  money  loaned.  The  other  answers,  I 
paid  you  by  a  certain  deed  conveying  lands.  The  fact  does 
not  appear  on  the  face  of  the  deed ;  but  it  would  not  be 
questioned  that  such  fact  might  be  shown  by  extrinsic 
evidence. 

In  this  case,  there  was  also  this  further  question :  The 
grantee  claimed  that  the  deed  was  made  by  him  in  payment 
for  his  personal  services.  It  appeared  that  the  services  were 
not  gratuitous,  but  were  rendered  upon  an  express  contract, 
for  which  he  was  compensated.  It  was  held,  that  services, 
so  rendered  and  paid  for,  could  not  be  interposed  to  repel  by 
inference  the  intention  of  an  advancement  by  the  parent. 

It  was  held,  in  Christy^s  Appeal^  1  Grant's  Cases,  369, 
that  the  question  whether  a  deed  of  conveyance  of  land  from 
a  parent  to  a  child  is  to  be  treated  as  an  advancement,  or  as 
a  gifl,  must  depend  upon  the  intention  of  the  parent  at  the 
time  the  deed  was  made ;  and  that  the  declarations  of  the 
parent  at  the  time  of  making  the  conveyance,  or  of  the  child 
at  that  time,  or  at  any  other  time  thereafter,  were  admissible. 

In  MiUer*8  Appeal^  31  Penn.  St.  E.  337,  it  appeared  that  a 
father  had  conveyed  a  farm  to  his  son,  and  there  was  an 
agreement  in  writing,  that  one-third  of  the  price  "  shall  be 
his  hereditary  portion  from  his  father."  The  other  two- thirds 
were  to  be  paid  in  eight  yearly  payments.  The  conveyance 
was  held  to  be  an  advancement  to  the  amount  of  the  one- 
third  ;  and  it  was  further  lield,  that  the  deed  did  not  estop 
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the  son  from  claiming  an  equal  ehare  of  his  father's  prop 
erty  after  deducting  the  one-third. 

In  Phillips  V.  Chappell^  16  Geo.  16,  it  was  held,  that  the 
conveyance  by  the  father  of  a  slave  to  a  child,  bore  no  evi- 
dence on  the  face  of  it  whether  it  was  intended  as  a  gift  or 
as  an  advancement.  The  declarations  of  the  father  were 
held  admissible  to  show  the  character  of  the  deed  of  transfer 
as  against  the  daughter. 

It  seems  to  be  a  generally  adopted  mle  that  a  deed  from  a 
parent  to  a  child,  in  consideration  of  love  and  affection,  is 
presumed  to  be  an  advancement. 

It  was  so  held  in  Connecticut,  in  Hatch  v.  Straight^  3 
Conn.  31.  In  the  deed,  in  that  case,  the  consideration  was 
expressed. as  follows:  "in  consideration  of  love  and  affec- 
tion and  of  live  dollars."  The  latter  consideration,  being 
merely  nominal,  was  held  insufficient  to  repel  the  presump- 
tion of  an  advancement  authorized  by  the  other  considera- 
tion or  want  of  any,  except  love  and  affection. 

The  same  ruling  was  had  in  Sayles  v.  Bahef^  5  B.  I.  457. 

In  Hatch  V.  Straight^  the  declarations  of  the  intestate  as 
to  the  effect  of  his  deed  before  made  and  delivered,  and  his 
intentions  in  giving  the  deed,  were  excluded  as  not  being 
proper  evidence.  The  ground  of  the  exclusion  was,  that 
declarations  made  posterior  to  the  delivery  of  the  deed  could 
not  be  admitted  to  vary  its  legal  operation  ;  not  even  to  show 
that  the  deed  was  made  as  an  advancement.  - 

The  statutes  of  Connecticut,  relative  to  advancements, 
were  declared  by  the  court  to  be  almost  a  literal  transcript 
"  of  22  and  23  Car.  2,  chap.  10,  usually  denominated,  the 
statute  of  distributions." 

The  rule  of  evidence  in  this  class  of  cases  was  very  clearly 
stated,  and  the  reasons  therefor  given,  in  Johnson  v.  Bdden^ 
20  Conn.  322,  before  cited  for  another  purpose. 

It  is  said,  in  the  opinion  of  the  court :  "  Questions  of 
advancement  generally  arise  in  the  settlement  of  intestate's 
estates.  If  an  estate  be  testate,  the  will  of  the  testator 
is  the  only  law  of  distribution.     But  where  wills  exist,  they 
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Bometiines  dispose  of  the  estate  in  reference  to  former  ad- 
vanced portions ;  in  such  cases,  the  law*  of  advancements 
mast  also  be  consulted. 

"  Questions  of  advancements,  also,  are  always  questions  of 
intention,  and  the  difficulties  in  solving  them  are  generally 
found  in  the  kind  of  evidence,  by  which  such  intention  is  to 
be  proved. 

"  In  some  cases  it  has  been  considered  that  this  intention, 
if  not  expressed,  shall  be  inferred  as  matter  of  law,  from  the 
character  of  the  act ;  as,  where  a  parent  conveys  land  to  the 
child,  from  consideration  of  love  and  affection  only ;  and  if 
a  parent  pay  the  consideration  money  for  land  or  for  stocks, 
conveyed  by  another  for  the  child.  In  these  and  perhaps 
other  cases,  the  presumption  of  advancement  may  be  re- 
butted." 


SECOND.  WHEN  LAND  IS  PUB0HA8ED  BY  THE  PARENT  AND  THE 
DEED  TAKEN  IN  THE  NAME  OF  A  CHILD,  THE  PEESUMPTION 
IS,  THAT  THE  AMOUNT  SO  EXPENDED  IS  AN  ADVANCEMENT 
TO  THE  child;  AND  THAT  PEESUMPTION  IS  CONCLUSIVE  UN- 
LESS  EEPELLED   BY   OTHER   EVIDENCE. 

Upon  that  principle,  it  was  held  in  Douglas  v.  Brice^  4 
Eich.  Eq.  E.  322,  that  slaves  purchased  by  a  son  and  a 
daughter,  with  the  property  of  the  father,  were  advance- 
ments by  the  father. 

A  deed  to  a  daughter  by  her  father  during  her  life,  and 
after  her  death  to  her  children,  is  an  advancement  only  to 
the  extent  of  the  life  estate.  It  was  so  held  in  Tennessee  in 
Cawthym*^.  Coppedge^  1  Swan,  487. 

In  North  Carolina  it  is  held,  that,  by  the  statutes  of  that 
State,  only  transfers  of  property  from  the  parent  to  the 
child  can  be  treated  as  advancements. 

Headen  v.  Headen,  7  Ired.  Eq.  R.  159. 

The  general  rule  is  that  the  purchase  by  one  person  in  the 
name  of  another,  when  the  other  is  not  in  the  relation  of 
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wife  or  child,  creates  a  trust  in  favor  of  the  person  who  fur- 
nishes the  money- 
Rider  V.  Kidder,  10  Ves.  860 ;  2  Story's  Jur.  §  1201. 

But  where  that  rule  has  not  been  changed  by  statute,  there 
are  various  exceptions  to  it ;  or,  more  properly  stated,  there 
tire  various  ways  whereby  the  presumption  of  a  trust  may 
be  repelled.  It  is  said  in  Story's  Equity  Jurisprudence, 
§  1202,  after  stating  several  exceptions  to  the  rule :  "  But  a 
more  common  case  of  rebutting  the  presumption  of  a  trust 
is,  where  the  purchase  may  be  fairly  deemed  to  be  made  for 
another  from  motives  of  natural  love  and  affection.  Thus, 
for  example,  if  a  parent  should  purchase  in  the  name  of  a 
son,  the  purchase  would  be  deomed  priTnaJ^acie,^  intended 
as  an  advancement,  so  as  to  rebut  the  presumption  of  a 
resulting  trust  for  the  parent.  But  this  presumption,  that  it 
is  an  advancement,  may  be  rebutted  by  evidence  manifesting 
a  clear  intention  that  the  son  shall  take  as  a  trustee." 

This  presents  the  rule  in  its  true  character.  It  is  not  a 
matter  of  right  in  the  child  as  against  the  parent  or  co-heirs. 
It  is  only  a  rule  of  evidence  in  showing  what  was  the  ar- 
rangement between  tlie  parent  and  the  child,  touching  the 
property  transferred  to  the  child.  And  the  rule  amounts 
merely  to  this,  that  the  conveyance  of  land  by  the  parent  to 
the  child,  or  the  purchase  of  land  in  the  name  of  the  child, 
unexphiined  by  any  testimony,  circumstantial  or  otherwise, 
is  evidence  of  an  advancement.  And  so  it  was  understood 
by  the  author  here  quoted,  for  he  says  in  the  next  section, 
§  1203:  "  The  moral  obligation  of  a  parent  to  provide  for 
his  children  is  the  foundation  of  this  exception,  or  rather  of 
this  rebutter  of  a  presumption.  Since  it  is  not  only  natural 
but  reasonable  in  the  highest  degree,  to  presume  that  a 
parent,  by  purchasing  in  the  name  of  a  child,  means  a  benefit 
for  the  latter,  in  discharge  of  this  moral  obligation,  and  also 
as  a  token  of  parental  affection.  This  presumption  in  favor 
of  the  child,  being  thus  founded  in  natural  aflFection  and 
moral  obligation,  ought  not  to  be  frittered  away  by  nice 
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refinements.  It  is,  perhaps,  rather  to  be  himented,  that  it 
has  been  suffered  to  be  broken  in  upon  by  any  sort  of  evi- 
dence of  a  merely  circumstantial  nature." 

This  rule  of  evidence  was  very  elaborately  discussed  and 
criticised  in  Dyer  v.  Dyer^  2  Cox  R.  92. 

It  is  therein  conceded  that  it  has  been  determined  in  so 
many  cases,  that  the  fact  of  the  grantee  of  the  deed  being  a 
child,  is  a^circumstance  of  evidence  to  prove  that  the  prop- 
erty was  intended  as  an  advancement,  that  it  should  not  be 
disturbed.  It  is  said  :  "  We  should  be  disturbing  landmarks 
if  we  suffered  either  of  these  propositions  to  be  called  in 
question,  namely,  that  snch  circumstances  shall  rebut  the 
resulting  trust,  and  that  it  shall  so  do,  as  a  circumstance  of 
evidence.  "  I  think,"  says  Lord  Chief  Justice  Eyre,  who 
delivered  the  opinion,  "it  would  have  been  a  more  simple 
doctrine  if  the  children  had  been  considered  as  purchasers 
for  a  valuable  consideration.  Natural  love  and  affection 
raised  a  use  at  common  law;  surely  then  it  will  rebut  a  trust 
resulting  to  the  father.  This  way  of  considering  it  would 
have  shut  out  all  the  circumstances  of  evidence,  which  have 
found  their  way  into  many  of  the  cases,  and  would  have  pre- 
vented some  very  nice  distinctions,  and  not  very  easy  to  be 
understood.  Considering  it  as  a  circumstance  of  evidence, 
there  must  be,  of  course,  evidence  admitted  on  the  other 
side.  Thus,  it  was  resolved  into  a  question  of  intent,  which 
was  getting  into  a  very  wide  sea  without  very  certain  guides." 

There  are  old  cases  where  this  rule  of  evidence  was  held 
to  control  in  England.  In  Mumma  v.  Mumma^  2  Vern.  19, 
the  purchase  of  a  copy-hold  estate  by  the  father,  in  the  name 
of  his  olde*st  son,  was  held  to  be  an  advancement  to  the  son, 
and  not  a  trust  for  the  father. 

The  same  rule  was  applied  in  Taylor  v.  Taylor^  1  Atk.  380. 

Chancellor  Kent  states  it  as  a  general  rule,  that  "  an  ad- 
vancement of  money  or  property  to  a  child  \%^  prima  facie^ 
an  advancement,  though  it  may  be  shown  that  it  was  intended 
as  a  gift,  and  not  an  advancement." 

4  Kent,  418. 
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Tlic  learned  author  must  have  intended  to  be  nnderstood 
to  say,  that  every  donation  of  money  or  property  is,  prima 
faoicj  an  advancement.  An  advancement  is,  of  course,  an 
advancement. 

But  the  rule,  as  thus  stated  and  qualified,  has  its  exceptions. 
For  example :  trivial  presents,  necessary  wearing  apparel, 
expenses  of  maintenance  and  education,  are  exceptions 
to  that  nile.  Every  expenditure  embraced  withih  the  obli- 
gations of  a  parent  to  his  child  is  an  exception.  It  is  only 
when  the  parent  goes  beyond  that,  and  donates  property  for 
other  purposes,  that  it  can  be  brought  within  the  rule  of 
advancements.  At  least,  such  expenses  are  exceptions,  while 
children  are  infants. 

It  has  been,  very  generally,  held,  that  when  a  parent  pur- 
chased land  in  the  name  of  his  child,  the  child  being  under 
age,  the  money  paid  by  the  parent  is  to  be  regarded  as  an 
advancement.  This  doctrine  was  recognized  in  Jackson  v. 
MaUdorf^  1 1  Johns.  107 ;  although,  in  that  case,  the  court 
held  it  to  be  a  trust,  and  not  an  advancement.  It  was  so 
decided,  on  the  ground  that  the  intention  of  the  father, 
not  to  make  the  purchase  as'  an  advancement,  was  mani 
fest. 

In  Proseus  v.  Mclntyre^  5  Barb.  432,  the  court  proclaimed 
the  same  doctrine,  as  follows :  "  Upon  the  naked  fact,  that  a 
father  buys  and  pays  for  land,  and  has  the  deed  made  to  an 
infant  child,  the  inference  of  law  is,  that  it  is  an  advance- 
ment to  the  child,  and  not  a  r^ulting  trust  to  the  father. 
But  it  is  always  competent  to  meet  and  repel  such  inference, 
by  proof  that  the  father  did  not  intend  it  as  an  advancement. 
In  such  cases,  the  question  is  one  of  intention  entirely." 
But  they  decided,  that,  in  that  case,  the  intention  of  an 
advancement  by  the  father,  which  might  have  been  inferred 
from  his  buying  land  and  taking  a  deed  to  an  infant  child, 
was  repelled  by  other  circumstances. 

So,  where  a  father  sold  lands  to  his  son  and  took  bonds 
for  the  purchase-money,  and  afterward  surrendered  one  of  the 
bonds,  it  was  held  that  the  bond  surrendered  was  to  be 
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regarded  as  an  advancement,  while  those  not  surrendered 
were  not  to  be  so  treated. 

Banner  o.  Banner,  7  Ired.  Eq.  142. 

In  Ohio,  the  statute  permits  of  advancements  by  the  con- 
veyance of  real  estate,  but  allows  of  none  by  the  bestowment 
of  personal  property. 

Putnam  v.  Putnam,  18  Oliio,  847. 

In  Taylor  v.  Taylor^  4  Gilm.  303,  the  purchase  of  land 
by  the  father,  in  the  name  of  a  son,  was  held  to  be  an  ad- 
vancement to  the  son,  liable  to  be  proved  otherwise. 

In  Bay  v.  Cook^  31  111.  336,  it  was  held,  that,  when  a  parent 
purchases  land  with  his  own  means,  in  the  name  of  his  infant 
child,  it  has  been  generally  considered  an  advancement. 
But  tliey  held  the  rule  to  be  subject  to  a  qualification  as  fol- 
lows :  •'  But  it  is  a  question  of  intention,  each  case  to  be 
determined  by  the  reasonable  presumption  arising  from  all 
the  facts  and  circumstances,  showing  it  was  not  intended  as 
an  advancement."  And  they  decided,  in  that  case,  that  it 
must  be  treated  as  held  in  trust  for  the  father,  on  the  ground 
that  it  was  taken  in  the  child's  name  to  defraud  creditors. 

The  same  general  rule  of  evidence  is  held  to  be  the  law 
in  Ohio,  in  Greed  v.  Lancaster ^  1  Ohio  St.  R.  1. 

So  in  Tennessee,  in  Dudley  v.  Boaworthy  10  Humph.  9, 
where  the  son  took  a  conveyance  of  land  to  himself,  and  the 
father  paid  the  purchase-money,  the  presumption  was  held 
to  be  that  the  money  paid  was  an  advancement. 

In  Pennsylvania,  in  the  case  of  Murphy  v.  Nathans^  46 
Penn.  St.  R.  508,  the  mother  purchased  land  and  took  the 
conveyance  to  her  daughter.  It  was  held  to  be  presumptive 
evidence  of  an  advancement.  The  chief  question  in  this 
case  was  one  of  title  between  a  prior  unrecorded  mortgage 
and  the  daughter  as  a  purchaser  under  the  conveyance  pro- 
cured by  her  mother.  It  was  held,  that  the  daughter  was  to 
be  regarded  the  purchaser,  the  same  as  though  the  money 
had  been  paid  by  her ;  and  as  she  knew  of  the  mortgage 
before  the  purchase,  she  was  not  to  be  protected  against  it ; 
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or,  in  other  words,  her  title  was  not  to  be  preferred  to  the 
mortgage  title,  although  the  mother  was  ignorant  of  the 
mortgage. 

THIHD.  HOW  THE  INTENTION  TO  MAKE  AN  ADVANCEMENT  MAT 
BE  PEOVED  BY  AN  ENTBY  IN  BOOK,  OB  0THEEWI8E,  BY  THE 
PABENT  OB  CHILD. 

It  is  difficult  to  lay  down  any  rule  upon  this  point,  beyond 
the  very  general  one,  that,  whatever  entries  the  parent  may 
make  at  the  time  of  transferring  property  to  the  child, 
expressing  his  intention  in  regard  thereto,  are  admissible  to 
determine  the  character  of  the  transaction.  They  may  be 
made  in  the  deed  of  conveyance,  in  a  book,  or  in  any  other 
form  that  plainly  indicates  the  intention.  How,  and  when 
the  entry  shall  be  made,  what  must  be  expressed,  and  how 
expressed,  have  been  the  subjects  of  judicial  determination 
in  almost  every  conceivable  form.  An  example  of  entry  is 
found  in  Clark  v.  Warner^  6  Conn.  366. 

In  that  case,  the  deceased  made  charges  in  his  account 
book,  against  his  son,  as  follows : 

"  Salibbuby,  Jomuary^  1803. 

"  IfatJumid  C.  Clarh,  Tny  son^  Dr. 

^'  The  following  articles  that  may  be  charged,  are  to  go 
towards  his  portion." 

The  account  continued  until  the  third  of  February,  1820, 
and  then  amounted  to  $1,046.  On  the  fourth  of  January, 
1823,  the  deceased,  then  in  life,  wrote  on  the  page  opposite, 
the  credit  side  of  the  book,  as  follows : 

"  Salisbuby,  Ja/nuary^  1823. 
"  To  the  contrary,  by  a  gift,  I  balance  my  son,  Nathaniel 

C.  Clark's  account. 

«  N.  CLAEK." 

He  also  wrote  under  the  charges,, and  on  the  same  page, 
as  follows : 
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* 

"  Salisbuby,  iih  January^  1823. 

**  The  above  account  I  discharge,  by  gift. 

"NATHNL.  CLARK." 

It  appeared,  also,  that  similar  entries  were  made,  in  the 
same  account  book,  against  the  other  appellant,  in  which  he 
stood  charged  with  $782,  and  credited  in  the  same  manner. 

The  entries  were  held  to  prove  an  advancement.  It  was 
said,  by  the  couii; :  "  It  is  quite  clear  that  the  articles  com- 
prising the  account  were  delivered  and  charged  as  part  por- 
tion. Such  is  explicitly  declared  by  the  intestate,  and,  bad 
there  been  nothing  else  in  the  case,  it  would  have  been  im- 
possible to  raise  a  question.  The  whole  doctrine  of  advance- 
ments, according  to  our  usages,  supports  this  idea." 

In  regard  to  the  entries,  that  these  charges  were  discharged 
and  balanced,  it  was  said :  ''  Those  entries  do  not,  in  any 
degree,  vary  the  case.  If  they  are  to  receive  their  greatest 
possible  operation,. they  would  have  the  effect  only  of  a  gift, 
by  the  father,  to  these  children  ;  and,  in  that  view,  accord- 
ing to  the  doctrine  of  this  court,  in  Hatch  v.  Straight^  3 
Conn.  31,  they  must  bo  deemed  advancements.  Gifts  thus 
made  are  presumed  to  be  advancements." 

There  is  no  room  for  question,  in  tha^t  case,  that  the  first 
entries  proved  an  advancement.  They  bear  evidence  of  that 
intention  on  the  part  of  the  intestate.  But  it  is  equally  clear, 
that  the  subsequent  entries  bear  evidence  of  a  change  of 
that  advancement  to  a  gift.  They  were,  therefore,  revoca 
tions  of  the  advancement,  and  a  change  of  its  character  to  a 
gift.  The  assent  of  the  donees,  in  that  case,  cannot  be 
regarded  as  wanting  to  the  change ;  for  no  such  point  was 
made.  That  part  of  the  decision  can  be  justified  only  upon 
the  ground  upon  which  it  is  placed  in  the  opinion,  that  a  gift 
is  equivalent  to  an  advancement,  and  that,  therefore,  the 
changing  the  advancement  to  a  gift,  by  the  subsequent  entries 
of  the  intestate,  did  not,  in  fact,  produce  any  change  at  all. 

The  error  of  the  decifeion  in  that  respect  is  apparent. 
There  is  a  difference  between  a  gift  and  an  advancement ; 
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one  as  distinctly  recognized  and  established,  in  the  authori- 
ties generally,  as  the  difference  between  a  debt  and  an 
advancement.  And  that  difference  is  this :  after  the  death 
of  the  intestate,  and  upon  a  distribution  of  his  property 
among  his  heirs  at  law  and  the  next  of  kin,  a  gift  has  no 
place  in  diminishing  the  part  or  portion  of  the  donee,  and 
increasing  the  part  or  portion  of  the  other  heirs ;  while  an 
advancement  does  diminish  the  share  of  the  recipient,  and 
increase  the  portions  of  the  co-heirs. 

The  rule,  that  a  gift  from  a  father  to  a  child  is,  presump- 
tively, an  advancement,  does  not  cure  the  error.  That  rule 
applies  only  where  it  does  not  appear  that  the  donation  was 
intended  as  a  gift.  It  is  not  founded  upon  the  idea  that  there 
is  no  difference  between  a  gift  and  an  advancement.  In  the 
case  under  review,  there  was  no  ambiguity  upon  that  point. 
The  charges  were  first  made  as  advancements.  By  the  sub- 
sequent entries,  they  were  revoked  as  advancements,  and 
changed  into  a  gift.  The  intention  of  the  donor  was  unmis- 
takable. He  evidently  understood  the  difference  between 
an  advancement  and  a  gift.  The  court  was  probably  con- 
founded by  the  rule  that  a  donation,  from  parent  to  child,  is, 
presumptively,  an  advancement ;  and  is  to  be  treated  as  a 
gift  only  when  the  evidence  repels  the  intention  of  an  advance- 
ment. They  overlooked  the  fact  that  the  donor  had,  expressly, 
by  his  subsequent  entry,  repelled  all  intention  of  an  advance- 
ment indicated  by  his  first  entry ;  or,  else,  they  erred  in 
assuming  that  a  gift  and  an  advancement  were  synonymous 
terms. 

In  Massachusetts,  and  some  of  the  other  States,  there  are 
statutes  bearing  upon  this  point.  The  Massachusetts  statute 
provides,  that  ^'  all  gifts  and  grants  shall  be  deemed  to  have 
been  made  in  advancement,  if  they  are  expressed  in  the  gift 
or  grant  to  be  so  made,  or  if  charged  in  writing,  by  the 
intestate,  as  an  advancement ;  or  acknowledged  in  writing 
as  such  by  the  child  or  other  descendant." 

R.  S.  ch.  61,  §§  6, 9, 11. 
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It  seeins  not  to  be  claimed  that  this  provision  of  the  stat- 
ute changes  the  rales  of  evidence  in  any  respect,  except  that 
it  excludes  parol  or  verbal  evidence,  and  all  other  evidence 
of  a  character  inferior  to  that  named  in  the  statute.  The 
reported  decisions  of  that  State  seem  to  require  some  written 
testimony  of  the  kind  named  in  the  statute,  and  to  exclude 
all  other. 

The  statutes  have  undergone  some  changes. 

In  Quwrlea  v.  Quarles^  4  Mass.  680,  the  facts  of  the  case 
were  as  follows :  Francis  Quarles  conveyed  to  his  son,  Samuel 
Quarles,  by  a  deed,  dated  August  17, 1785,  certain  real  estate 
in  fee.  On  the  same  day,  the  son  made  and  executed  a  deed 
to  his  father,  wherein  he  acknowledged,  that,  in  considera- 
tion of  his  father's  conveyance  to  him,  ''  he  was  fully  satisfied 
and  contented,  as  his  share  of  his  father's  estate,  and  did 
thereby  acquit  and  discharge  his  father's  estate  forever  there- 
after from  having  any  demands  thereupon  as  an  heir  to  any 
Dart  thereof."  Both  father  and  son  died  intestate.  Then 
the  children  of  Samuel  Quarles,  who  were,  of  course,  the 
grandchildren  of  Francis  Quarles,  brought  this  action,  by 
writ  of  entry,  as  demandants^  and  were  held  to  be  barred  by 
the  agreement  of  their  father,  on  receiving  the  deed  of  con- 
veyance from  his  father. 

A  section  of  the  statute  then  in  force,  act  of  1783,  ch.  36, 
§  7,  was  relied  upon,  in  favor  of  the  demandants,  which  pro- 
vided, "  that  any  deeds  of  lands  or  tenements,  made  for  love 
and  affection,  or  where  any  personal  estate  delivered  to  a 
child  shall  be  charged  in  writing  by  the  intestate,*  or  by  his 
order,  or  a  memorandum  made  thereof,  or  delivered  expressly 
for  that  purpose  before  two  witnesses,  who  were  bid  to  take 
notice  thereof,  the  same  shall  be  deemed  and  taken  an 
advancement." 

It  seems  to  have  been  made  a  point  in  the  case,  that  the 
evidence  offered  was  not  admissible  to  prove  an  advance- 
ment, because  it  was  not  within  either  of  the  classes  of  evi- 
dence enumerated  in  the  statute,  and  that  no  other  evidence 
than  such  as  was  therein  specified  was  admissible. 

49 
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The  court  ruled  against  this  point,  and,^er  Sedgwick,  J., 
said  in  regard  to  it : 

"  It  is  evident,  to  my  mind,  that  the  intention  of  the  stat- 
ute was  to  substantiate  certain  species  of  evidence,  which, 
without  legislative  provision,  might  be  doubtful ;  and  not  to 
enumerate  those  particular  species,  to  the  exclusion  of  all 
others.  Evidence  of  advancement  may  be  given  in  many 
ways,  by  parol,  by  writing  and  by  deed,  other  than  that 
which  is  expressed ;  and  if  that  evidence,  derived  from  either 
of  these  sources  (and  in  many  instances  it  may  be  much 
more  satisfactory  than  that  mentioned  in  the  statute),  for  tho 
exclusion  of  which  there  could  exist  no  good  reason,  be  not 
admissible,  there  would  exist  many  cases  where  there  had 
been  an  actual  advancement,  without  a  possibility  of  proving 
it.  What  could  be  more  absurd  than  that  a  charge  or  memo- 
randum by  the  intestate  should  be  evidence  of  the  advance- 
ment of  a  child,  while  a  solemn  acknowledgment  by  his 
deed,  as  in  this  case,  should  not  be  at  all  admissible  evidence 
for  the  same  puq^ose  ?  It  is  impossible  to  believe  such  could 
have  been  the  intention  of  the  legislature." 

He  then  refers  to  Soott  v.  Scott^  1  Mass.  527,  where  it  was 
held,  of  a  deed,  by  a  father  to  his  son,  conveying  lands, 
expressed  to  have  been  made  in  consideration  of  love  and 
affection,  and  of  five  shillings  paid  by  the  son  to  the  father, 
that  tho  presumption  of  an  advancement  thus  raised  by  the 
deed  was  properly  removed  by  other  and  extrinsic  evidence. 
It  does  not  appear  in  the  report  what  the  evidence  was. 
The  point  decided  was,  that  the  consideration  named  in  the 
deed  was  not  conclusive  evidence,  under  the  statute,  of  an 
advancement,  but  was  open  to  contradiction  in  that  respect. 
It  is  intimated,  that  the  pecuniary  consideration  of  five  shil- 
lings may  have  left  the  deed  open  to  the  contradiction. 

See  Kenney  «.  Tacker,  8  Mass.  143. 

In  a  subsequent  case,  Wkitman  v.  Hapgood^  10  Mass.  437, 
there  was  a  question,  whether  a  dfeed  made  by  a  father  to 
his  son,  dated  May  5,  1798,  wherein  the  consideration  was 
expressed  to  have  been  love  and  affection,  and  a  desire  to  see 
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him  comfortably  settled  in  the  world,  was  evidence  of  an 
advancement. 

The  father  had  died  intestate,  in  July,  1806,  and,  in  1805, 
the  statute  of  1783,  before  cited,  had  been  changed  to  read : 
"  That  all  gifts  or  grants  made  by  the  intestate,  to  any  child 
or  grandchild,  of  any  estate,  real  or  personal,  in  advance- 
ment of  the  portion  of  such  child  or  grandchild,  and  which 
shall  be  expressed  in  such  gift  or  grant,  or  otherwise  charged 
by  the  intestate  in  writing,  or  acknowledged  in  writing  by 
the  child  or  grandchild,  as  made  for  such  advancement,  such 
estate,  real  and  personal,  shall  be  taken  and  estimated  in  the 
distribution  and  partition  of  the  intestate's  real  and  personal 
estate,  as  a  part  of  the  same ;  and  the  estate  so  advanced 
shall  be  taken  by  such  child  or  grandchild,  toward  his  share 
of  the  intestate's  estate."  * 

It  was  contended,  that,  as  the  intestate  died  after  this  last 
named  act  went  into  effect,  and  after  the  former  statute  was 
repealed,  "  the  expressions  used  in  the  deed,  which,  by  force 
of  that  statute,  would  constitute  this  gift  an  advancement, 
had  no  such  operation  in  this  case." 

The  court  declined  to  adopt  that  view,  and  said :  "  The 
deed  was  absolute  and  effectual  against  the  grantor ;  it  con- 
tained no  condition,  nor  any  power  to  revoke  or  rescind  it. 
Will  the  law,  then,  give  effect  to  one  part  of  a  deed,  viz.,  the 
conveyance  to  the  appellant,  and  destroy  the  other  part, 
which  appears  to  have  been  the  only  equivalent  for  the  con- 
veyance, and  the  only  motive  for  making  it,  that  is,  the 
deduction  yro  tanto  from  the  portion  of  the  appellant?  We 
think  the  words  of  the  statute  may  be  satisfied  without  giv- 
ing to  them  this  construction." 

An  opinion  was  also  expressed,  that,  as  the  former  statute 
declared  that  any  deed  made  by  a  parent  to  a  child,  for  love 
and  affection,  should  be  deemed  an  advancement,  the  court 
could  not  hear  evidence  to  contradict  it,  or  to  give  it  a  differ- 
ent construction.  And  they  distinguished  the  case  from 
Scott  V.  Scott^  because  of  the  small  money  consideration 
mentioned  in  the  last  named  case. 
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There  seems  to  have  been  no  evidence  offered  which 
called  for  a  decision  upon  that  point.  The  distinction  taken 
between  the  two  cases  is  certainly  a  verj  small  one.  The 
statute  was  not  denied  operation  upon  a  deed,  because  there 
was,  in  addition  to  love  and  affiBction,  a  small  pecuniary  con- 
sideration. If  they  had  denied  the  application  of  the  statute 
to  the  deed  because  of  the  money  consideration,  their  dis- 
tinction would  have  been  logical.  But  after  applying  the 
statute,  the  distinction  was  illogical ;  for  certainly  the  con- 
sideration of  love  and  affection,  and  its  effect  as  evidence  in 
proving  an  advancement,  as  provided  by  statute,  should  not 
then  have  been  suffered  to  be  abated,  only  to  the  amount  of 
five  shillings'  worth,  as  named  in  the  deed.  It  was  not  viti- 
ated to  an  amount  beyond  that,  if  the  statute  applied  to  it ; 
and  the  application  of  the  statute  was  not  denied. 

In  Bullaa*d  v.  Btdlardj  5  Pick.  527,  it  was  conceded,  by 
counsel,  that  a  deed,  partly  in  consideration  of  love  and 
affection,  and  partly  in  consideration  of  $200,  should  not  be 
regarded  as  an  advancement  of  so  much  as  the  value  of  the 
land  exceeded  $200,  if  the  seventh  section  of  the  statute  of 
1783,  chap.  36,  was  repealed  by  the  statute  of  1805,  chap.  90. 
There  was  no  question  left  to  the  decision  of  the  court,  except 
the  repeal.  But  this  case  cannot  be  fairly  used  as  authority, 
that  a  deed,  expressed  to  be  for  love  and  affection,  is  not 
evidence  of  an  advancement,  under  the  statute  of  1805. 
The  counsel  who  made  the  concession  was  evidently  mis- 
taken in  his  notion  of  the  statute.  He  probably  thought 
that  the  more  recent  statute  required  the  use  of  certaili 
specific  words  to  constitute  an  advancement. 

There  had  then  been  a  decision,  BulJdey  v.  Hfcible^  2  Pick. 
337,  where  the  court  had  held  otiierwise.  In  the  case  cited, 
the  court  had  decided  that  "  no  particular  form  of  words  is 
required  by  the  statute  to  constitnte  an  advancement,  but  it 
must  be  charged  as  such,  that  is,  it  must  be  charged  in  such 
manner  as  to  show  that  to  have  been  the  intention.  And, 
upon  considering  this  charge,  made  in  the  same  book  in 
which  the  other  portions  are  entered,  and  considering  the 
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form  of  words  used,  we  are  satisfied  that,  In  regard  to  this 
daughter,  the  same  intention  is  manifested  as  toward  the 
others." 

The  words,  thus  construed  to  prove  an  advancement,  were, 
"  Articles  that  I  let  my  daughter,  Nancy  Porter,  have." 

The  extent  to  which  the  statute  goes  in  the  exclusion  of 
testimony  in  Massachusetts,  seems  to  be  truly  expressed  in 
Barton  v.  Bice^  22  Pick.  .509.  It  was  there  held,  that  *'  oral 
testimony  is  clearly  inadmissible  to  prove  an  advancement." 

By  the  statute  referred  to,  there  were  three  modes  of  con- 
stituting ao  advancement,  very  generally  mentioned.  All 
gifts  and  grants  were  ''  deemed  to  have  been  made  in  advance- 
ment," if  so  expressed  "  in  the  gift  or  grant ;  "  "  or  if  charged 
in  writing  by  the  intestate  as  an  advancement ; "  or  acknowl- 
edged in  writing  by  the  child  or  other  descendant. 

The  statute  prescribed  no  particular  form  or  words;  but 
was  only  careful  to  secure  evidence  of  the  intention  in  writ- 
ing, without  saying  that  an  advancement  could  not  be  proved 
otherwise. 

In  Hartwell  v.  BicCy  1  Gray,  587,  several  questions  of  evi- 
dence, as  to  advancements,  were  passed  upon. 

There  was  a  receipt  in  this  case,  signed  by  one  of  the 
daughters  and  her  husband,  as  follows : 

"  AuBUBN,  FeWuary  2, 1860. 

'^  Beceived  of  Luther  Stone  five  hundred  dollars,  it  being 
a  part  of  my  wife's  portion." 

This  receipt  was  found  by  the  administrator  in  the  desk 
of  the  intestate,  upon  his  file  of  notes. 

The  court  held,  that  there  was  therein  sufficient  proof  of 
advancement. 

There  was  another  receipt,  on  account  of  another  daughter, 
as  follows : 

"  OxFOBD,  January  21, 1845. 

"  Received  of  Luther  Stone  eight  hundred  and  three  dol- 
lars and  nineteen  cents,  for  the  support  of  Mrs.  Sarah  Hart- 
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well,  at  toe  State  Lunatic  Hospital,  Worcester,  Mass.,  as  a 
part  of  her  portion  out  of  her  father's  estate. 

"  ISAAC  B.  HAKTWELL." 

It  appeared  in  the  case,  that  Mrs.  Hartwell  was  insane 
when  her  husband  gave  these  receipts,  and  that  her  father 
contributed  toward  her  support  in  the  hospital.  This  receipt 
was  found  among  a  bundle  of  letters  and  papers  from  the 
State  Lunatic  Hospital.  It  was  held  to  be  sufficient  evidence 
of  the  advancement. 

It  was  also  offered  to  be  proved,  that,  in  1852,  the  intes- 
tate made  a  will,  which  he  afterward  destroyed,  the  contents 
of  which,  as  it  was  contended,  disproved  the  alleged  inten- 
tion of  advancements.  This  evidence  offered  was  excluded 
by  the  court,  and  the  exclusion  sanctioned  on  appeal. 

It  was  also  offered  to  be  proved  by  the  intestate's  declara- 
tions, that  he  had  actually  made  and  charged  certain  advance- 
ments against  his  children,  differing  from  the  charges  in 
question  in  the  case.  This  was  held  to  have  been  rightly 
excluded. 

Th^  court  held  the  receipt  of  the  husband  of  the  insane 
daughter  to  be  both  competent  and  sufficient  evidence  of  the 
advancement  to  her ;  chiefly  upon  the  general  principle, 
that  the  husband,  under  such  circumstances,  has  authority  to 
act  for  the  wife. 

The  evidence  offered  in  regard  to  the  will  was  excluded, 
on  the  ground,  that  it  was  no  more  in  effect  than  the  declara- 
tions of  the  intestate  proved  by  parol  evidence,  and  not 
admissible  under  the  statute. 

Still  a  later  case,  in  Massachusetts,  Bigelow  v.  PooUy  10 
Gray,  104,  holds  to  the  same  construction  of  the  statute. 

There  seems  to  be  nothing  in  the  provisions  of  the  statute 
of  Massachusetts,  or  in  the  constr^iction  which  has  been 
given  to  it  by  the  courts,  to  distinguish  the  laws  of  that  State, 
in  respect  to  advancements,  from  the  laws  of  the  States 
prenerally,  in  that  respect,  except  that  oral  testimony  of 
luteiitioiis  18  held  to  lie  excluded. 
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Some  of  the  other  States  seem  to  have  similar  statutes. 
Among  the  number  are  California,  Maine,  Michigan,  Oregon, 
Vermont  and  Wisconsin.  Some  of  the  States  have  only 
very  general  statute  provisions,  to  the  eflfect,  that  the  dis- 
tribution or  division  of  estates  of  intestates  shall  be  made 
so  as  to  take  into  account  the  advancements  made  by  the 
decedent  in  his  life-time. 

The  general  rules  and  principles  which  are  allowed  to 
govern  the  subject  appear  to  be  quite  uniform  throughout 
all  the  States.  Where  differences  exist,  they  relate  chiefly, 
if  not  wholly,  to  the  mode  of  proof  which  has,  in  some 
States,  been  prescribed  by  statute. 

The  statutes  of  New  Hampshire  seem  to  have  received  a 
construction  similar  to  that  adopted  in  Massachusetts.  In 
Nearnith  v.  Dinsmore,  17  N.  H.  515,  there  was  a  paper 
signed,  acknowledging  the  receipt  of  a  certain  sum  as  an 
advancement,  in  full  of  all  claims  to  the  estate  of  the  parent. 
It  was  held  a  bar  to  any  legal  claim  to  either  the  real  or  per- 
sonal estate  of  the  intestate. 

So,  also,  in  Vermont,  statute  provisions,  like  those  of  Mass- 
achusetts, have  received  a  like  construction.  Weatherhead  v. 
Field,  26  Verm.  665. 

In  the  case  of  charges  upon  a  book,  or  otherwise,  it  is 
held,  that  the  intention  of  the  intestate  to  make  an  advance- 
ment must  appear  upon  the  face  of  the  writing,  and  cannot 
be  shown  by  oral  declarations.  But  deeds  made  for  love 
and  affection  are  held  evidence  of  an  advancement. 

See  Newell  v.  Newell,  13  Verm.  24 

In  the  case  of  Brovm  v.  Brown,  16  Verm.  197,  it  was 
held,  that  no  particular  words,  or  form  of  words,  were 
required  to  be  inserted  in  any  writing,  made  by  the  father, 
to  prove  an  advancement.  It  was  held  sufiicient,  that  there 
was  an  entry  on  the  book  of  the  intestate  of  property  deliv- 
ered to  a  child,  so  expressed  as  to  exclude  the  intention  of  a 
debt  from  the  child  to  the  parent ;  that  the  intention  need 
not  be  stated  in  express  language. 
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In  that  case,  the  eyidence  of  the  alleged  advancement  was 
as  follows.  There  were  certain  entries,  in  the  handwriting 
of  the  father,  in  a  book,  not  an  account  book,  under  the  fol- 
lowing heading: 
"  Property  delivered  to  Wm,  and  Abel  Brown." 
Under  this  heading  there  were  several  entries,  for  notes, 
cattle,  grain,  etc.  The  evidence  was  held  admissible  to 
prove  an  advancement ;  that,  although  no  express  intention 
was  therein  found,  it  was  proper  evidence  to  submit  to  a  jury, 
from  which  they  might  find  an  advancement.  And  it  was 
expressly  held,  that  no  particular  form  of  words  was  required 
by  the  statute  to  indicate  the  intention  to  make  an  advance- 
ment. In  a  later  case,  before  cited,  it  is  said :  "  The  infer- 
ence must  be  fairly  drawn  from  the  book  itself,  that  an 
absolute  gift  or  a  debt  was  not  intended." 

Weatherhead  «.  Pldd,  26  Yerm.  065. 

The  court  thus  sanctioned  the  rule  of  evidence  which  has 
been  applied  generally  in  other  States,  where  there  is  no 
statute  regulating  the  mode  of  proof. 

In  Pennsylvania,  in  Sights  Appeal^  21  Penn.  St.  R.  283, 
where  farming  utensils  furnished  by  the  father  to  the  son 
were  charged  on  his  book  as  advancements,  the  evidence 
that  they  were  advancements  was  held  conclusive. 

In  the  same  case,  it  appeared  that  the  father  had  furnished 
money  to  the  son,  and  taken  from  him  a  bond  for  its  pay- 
ment ;  this  was  not  only  held  to  be  a  loan  and  not  an  advance- 
ment, but  it  was  further  held,  that  ^*  a  brief  statement  of  the 
nature  and  amount  of  his  estate,  including,  under  the  term 
^  advance,'  the  total  amount  of  the  debts  against,  and  advance- 
ments to,  his  children,  made  on  a  small  loose  slip  of  paper 
from  among  his  papers,  after  his  death,  does  not  amount  to 
a  release  of  his  bonds  against  his  children,  or  convert  them 
into  advancements." 

The  decision  of  the  last  point  was  put  on  the  ground  that 
the  evidence  offered  was  not  sufficient  to  prove  a  release  of 
the  bond  as  a  debt,  and  a  conversion  of  the  amount  into  an 
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advancement ;  and  npt  that  it  was  impoeeible  to  change  the 
debt  to  an  advancement. 

In  MtUer^e  Appealy  40  Penn.  St.  B.  67,  one  question  was, 
whether  a  certain  sum  charged  in  the  father's  account  book, 
for  schooling,  professional  instruction  as  a  dentist  and  neces- 
sary expenses,  against  a  son  who  was,  at  the  time,  a  minor, 
was  to  be  treated  as  an  advancement. 

The  court  said :  ^^  Questions  of  advancement  are  always 
questions  of  intention,  and  of  intention  when  the  property 
is  received  by  the  child.  If  it  was  a  gift,  then  it  cannot  be 
converted  into  a  debt  by  any  subsequent  act  or  intention  of 
the  father.  If  it  was  the  creation  of  a  deSt  then,  it  will 
continue  a  debt,  notwithstanding  any  change  of  the  parent's 
intention,  unless  some  fuither  act  be  done,  or  agreement  be 
entered  into,  to  convert  it  into  an  advancement.  The 
difficulties  in  solving  such  questions  are  generally  found  in 
the  evidence  from  which  the  intention  of  the  parent  is  to  be 
gathered.  A  parent  may  be  liberal  to  a  child,  more  so  than 
to  his  other  children,  without  imposing  any  obligation  for 
future  accountability,  either  to  himself  or  to  his  estate.  It 
is,  indeed,  a  common  sentiment,  that  equality  is  equity ;  but 
a  father  is  under  no  legal  obligations  to  make  his  children 
equal,  and  discrimination  in  a  family  is  often  equitable. 
The  fact  that  one  child  has  received  more  than  another, 
therefore,  raises  no  presumption  that  an  advancement  was 
intended.  A  contrary  presumption  exists  where  the  money 
furnished  is  expended  in  the  education  of  the  child,  for  such 
education  is  a  parental  duty." 

The  court  also  stated  another  principle  of  evidence,  touch- 
ing the  question  of  advancements;  that  it  is  ^^ cogent  evi- 
dence that  an  advancement  is  not  intended  by  a  father,  and, 
in  most  cases,  conclusive  evidence,  that  the  father  takes  from 
the  child  a  security  for  the  money  furnished,  or  attempts  to 
preserve  evidence  of  it  as  a  debt." 

They  further  remark :  "  True,  there  is  evidence  that  the 

case  was  not  one  of  mere  discharge  of  the  parental  duty  to 

educate  the  boh.     The  charges  made  indicate   that.     But 

50 
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before  the  money  can  be  treated  as  an  advancement,  there 
mast  be  aiHrmative  evidence  that  it  was  intended  to  be 
neither  a  gift  nor  the  creation  of  a  debt,  but  a  portion." 

The  couft  takes  a  distinction  between  the  conveyance  of 
land  to  a  child,  by  the  parent,  and  furnishing  personal  chat- 
tels, or  money ;  holding  the  first  to  presume  an  advance- 
ment, and  the  last  to  require  other  evidence  of  an  intention 
to  make  an  advancement,  beyond  the  unexplained  act  of 
delivery  or  payment. 

Upon  tKe  grounds  thus  indicated,  the  court  held  that  the 
evidence  did  not  prove  an  advancement. 

It  is  evidentthat  this  case  dissents  from  the  doctrine,  that 
a  donation  is  prima  faoie  evidence  of  an  advancement,  and 
requires  evidence  to  prove  it  a  gift ;  at  least,  that  is  the 
doctrine  expressed  -of  donations  of  personal  property. 

In  the  case  of  Craig  v.  MoorheadTs  Executor^  44  Penn. 
St.  E.  97,  the  question  arose,  whether  a  written  instrument 
was  evidence  of  an  advancement,  or  of  a  loan,  of  which  the 
following  is  a  copy : 

"  Received  of  my  father-in-law,  Samuel  Moorhead,  $2,000, 
in  part  of  my  former  wife's  share  of  his  personal  estate,  as 
willed  to  her,  which  sum  I  hereby  bind  myself  to  account 
for  to  his  executors,  and  to  his  other  legatees  in  the  final 
settlement  of  his  estate,  without  interest. 

"  Witness  my  hand  and  seal  this  5th  day  of  July,  1861. 

"  ALEXANDER  CRAIG."    [l.  s.] 

Moorhead  died  in  1853,  and  his  executors  sued  Craig  to 
recover  the  money  thus  received.  He  set  up  the  defense, 
that  the  instrument  tore  evidence  of  a  gift  or  advancement, 
and  not  a  loan.  But  the  court  held  otherwise,  and  gave 
judgment  against  him. 

The  money  was  held  to  be  neither  a  gift  nor  an  advance- 
ment, but  a  loan ;  and  that  the  executor  was  entitled  to 
recover. 

'  The  correctness  of  that  decision  may  well  be  questioned. 
The  paper  bears  evidence  of  receiving  the  money  "  in  part 
of  my   former   wife's  share."     This  langu<ige  indicates  an 
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advancement.  The  obligation  to  account  does  not  repel 
that  indication,  but  strengthens  it.  If  it  was  intended 
a^  a  loan,  there  was  nothing  to  account  about,  but  merely 
to  pay  the  money  to  the  executors.  The  fact  that  no 
interest  was  to  be  allowed,  that  the  accounting  was  to  be 
had  with  the  executors  and  legatees  on  the  final  settlement 
of  the  estate,  and  the  absence  of  any  promise  to  pay,  bespeak 
the  intention  of  an  advancement  rather  than  a  loan. 

In  Towles  v.  Roundtree^  10  Florida,  299,  a  question  of 
advancement  arose  upon  the  following  facts:  The  father 
died  intestate,  leaving  his  widow,  two  daughters,  and  four 
grandchildren,  the  children  of  a  deceased  daughter  by  her 
husband,  Uria  Kemp.  The  question  was,  as  to  the  dis- 
tribution of  the  intestate's  estate ;  and  it  was  contended 
that  the  grandchildren  were  not  entitled  to  the  portion  which 
would  have  belonged  to  their  mother,  because  of  an  instru- 
ment in  writing,  signed  by  their  father,  Una  Kemp,  as 
follows : 

"  $3,068.34.  —  Eeceived,  this  1st  of  March,  1841,  of  Fran- 
cis Roundtree,  the  sum  of  $3,068.34,  in  full  of  all  demands 
against  the  said  Roundtree  against  his  estate ;  and  it  being 
my  proportionable  part  of  the  same,  I  do  hereby  relinquish 
all  my  right,  title,  interest  and  claim  to  any  further  demands 
against  said  Boundtree,  his  heirs  and  assigns,  executors  and 

administrators. 

"  (Signed)  URIA  KEMP.'^ 

Mrs.  Kemp  died  before  her  father  and  befo/e  her  husband. 
They  were  all  three  dead  before  the  commencement  of  the 
action.  The  court  held,  that  this  written  instrument  proved 
an  advancement  against  the  grandchildren. 

The  ground  upon  which  the  contract  of  the  husband  seems 
to  have  been  held  to  bar  the  wife's  rights,  and  those  of  her 
heirs  at  law,  was  alleged  to  be,  that  the  husband  was  entitled 
to  receive  the  money  by. virtue  of  h;s  marital  rights,  and 
became  indebted  to  the  wife  therefor ;  that  she  had  no  claiin 
left,  except  against  him ;  and  her  heirs  at  law  were  in  no  bet- 
ter condition.     This  case  was  decided  upon  the  authority  of 


396  TITLE  TO  LAimS  BT  DESOENT. 

Lindsay  v.  PraUy  9  Florida,  150.  The  last  named  case  was 
a  sait  for  an  account  and  distribution  of  both  real  and 
personal  property.  The  husband  of  the  daughter  became 
indebted  to  his  wife's  father.  The  father  and  husband 
then  agreed  that  the  amount  of  this  indebtedness  should  be 
regarded  and  treated  as  an  advancement  to  the  daughter 
The  wife  was  not  present  when  the  agreement  was  made, 
but  when  informed  of  it  expressed  no  dissent.  Upon  the 
death  of  her  father  intestate,  it  was  claimed  by  her  co-heirs 
that  this  amount  should  be  brought  into  hotchpot  for  their 
benefit,  and  the  court  decided  in  their  favor. 

As  this  agreement  between  the  father  and  the  husband 
was  merely  verbal,  and  some  time  had  elapsed  after  it  was 
made,  the  statute  of  frauds  and  limitations  seems  to  have 
been  interposed  against  it.  To  avoid  those  statutes  the 
court  disclaimed  the  idea  that  an  advancement  agreement 
was  a  contract  within  the  meaning  of  the  statute  of  frauds. 

In  Ford  v.  EUngwood^  3  Mete.  (Ky.)  R.  359,  an  instru- 
ment in  writing,  executed  by  the  father  to  the  son,  was  held 
to  constitute  an  advancement.  The  instrument  was  as  fol- 
lows : 

"  James  —  I  expect  to  marry  soon,  and  if  you  will  settle 
yourself  on  the  Grayer  farm  you  may  have  it. 

«  THOMAS  FOED." 

The  son  took  possession  in  1842,  held  to  1857,  when  his 
father  died ;  and  suit  in  partition  was  brought  against  him 
by  the  co-heirs  •at  law  and  the  widow.  The  court  held  the 
transaction  to  amount  to  a  valid  gift  to  the  son  by  way  of 
advancement. 

In  Porter  v.  Porter ^  51  Maine,  876,  the  following  paper 
was  claimed  to  prove  an  advancement: 

**  Value  received  of  E.  P.  I  promise  to  pay  him  or  order 
$700,  without  interest,  to  be  allowed  on  settlement,  no  inter- 
est to  be  reckoned." 

The  instrument  was  pronounced  by  the  court  to  be  a 
promissory  note,  payable  on  demand.     It  was  further  held, 
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that,  as  there  was  no  ambiguity  in  the  language  of  the 
instminent,  it  was  open  to  no  explanations  by  oral  testimony. 
It  shoald'  be  recollected,  that  the  statute  of  Maine,  as  to 
advancements,  is  like  the  statute  of  Massachusetts,  and 
excludes  evidence  not  in  writing,  as  it  has  been  construed. 


FOUBTH.  WHEN  PABOL  TESHMONT  AND  THE  DECLARATIONS  OF 
THE  PABTIES,  THE  PABENT  AND  THE  CHILD,  ABE  ADMISSIBLE 
TO  EXPLAIN  AND  GIVE  CHABAOTEB  TO  A  TILA.NSFEB  OB  BE* 
STOWMENT  OF  PBOPEBTT  IN  OBDEB  TO  PBOYE  Tt  AN  ADVANCE- 
MENT. 

In  Massachusetts  and  several  other  States  there  are  statute 
provisions  which  are  construed,  as  we  have  before  seen,  to 
exclude  parol  testimony  in  proof  or  disproof  of  advance- 
ments. But  where  there  are  no  particular  statute  provisions 
excluding  that  kind  of  evidence,  parol  testimony  and  proof 
of  the  declarations  of  the  parent  and  the  child  are  admitted, 
under  certain  circumstances  and  to  a  certain  extent,  to  give 
character,  in  this  respect,  to  transfers  of  property,  both  real 
and  personal,  from  a  parent  to  a  child. 

The  States  which  require  evidence  in  writing  have  not 
expressly  excluded  oral  evidence.  And  the  construction  pnt 
upon  the  statutes  by  the  courts  seems  to  go  no  further  than 
to  exclude  evidence  of  oral  declarations  of  parties  in  regard  to 
intentions.  It  is  not  probable  that  the  courts  will  go  so  far 
as  to  wholly  exclude  all  oral  testimony.  Written  instru- 
ments may  be  ambiguous  and  require  expUnation  by  oral 
evidence.  It  may  be  necessary  to  understand  the  circum- 
stances and  condition  of  parties,  in  order  to  determine  the 
character  of  a  donation  from  a  parent  to  a  child.  And 
sometimes  it  may  be  important  to  determine  the  value  of 
the  property  donated.  It  will  hardly  be  contended  that  oral 
evidence  of  such  facts  is  intended  to  be  excluded  by  the 
statutes. 

It  has  been  held,  in  Connecticut,  that  parol  evidence  was 
admissible  to  contradict  the  consideration  expressed   in  a 
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deed,  and  to  show  that  nothing  was  in  fact  paid ;  and  thus 
to  make  out  that  the  conveyance  of  the  estate  was  intended 
as  an  advancement. 

Meeker  v.  Meeker,  16  Goim.  883. 

The  consideration  expressed  in  the  deed,  in  this  case,  was 
$2,000.  It  was  proved  by  the  person  who  drew  the  deed, 
that  there  was  no  consideration  paid ;  that  the  maker  of  the 
deed  said,  at  the  time  of  its  execution,  that  he  had  before 
given  his  sons  A.,  B.  and  D.  $1,000  each,  viz.,  to  B.  and  D. 
$1,000  each  in  land,  and  to  A.  $1,000  in  money ;  that  had 
he  given  his  son  H.  $1,000  at  that  time,  it  would  have  been 
worth  to  him  at  the  time  of  giving  the  deed  $2,000 ;  and 
that  he  wanted  to  make  H.,  the  appellant,  equal  to  his  other 
sous. 

This  evidence  was  taken  under  objections  to  its  admissi- 
bility, and  the  land  conveyed  was  decided  to  be  an  advance- 
ment. 

There  was  also  a  question  as  to  the  amount  of  the  advance- 
ment. It  was  contended,  on  the  one  side,  that  the  donor 
had  fixed  the  value  at  which  it  was  to  be  brought  into  hotch- 
pot at  $2,000.  On  the  other  side,  it  was  conceded  that  the 
measure  of  the  advancement  was  fixed  at  $2,000 ;  but  they 
offered  to  prove  that  the  land  was  actually  worth  $3,300, 
with  a  view  to  charge  the  donee  with  indebtedness  to  the 
amount  of  $1,300.  This  evidence  was  excluded  by  the 
court. 

It  was  held,  that  the  grantor  had  not  only  conveyed  the 
land  as  an  advancement,  but  had  fixed  the  amount  of  the 
advancement,  and  that  he  had  a  right  so  to  do. 

It  is  said  of  the  grantor,  that,  "  being  the  owner  of  the 
property,  and  having  the  power  to  dispose  of  it  at  pleasure, 
he  might  have  conveyed  it  to  his  son  as  a  gift,  or  partly  as 
a  gift  and  partly  by  way  of  advancement." 

And  it  is  further  remarked,  upon  the  same  point :  "  The 
father  could  not  justly  charge  the  son  with  any  sum,  by  way 
of  advancement,  greater  than  the  value  of  the  property ; 
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bat  he  might  charge  him  as  mneh  as  he  pleased.  Had  there 
been  no  evidence  as  to  the  intent  of  the  father  in  making 
the  advancement,  the  value  of  the  property  would  he  prima 
facie  evidence  of  the  amount  to  be  charged.  But  that 
intent  being  shown,  governs  the  amount." 

The  general  rule  in  regard  to  this  class  of  evidence,  where 
there  is  no  statute  which  prescribes  otherwise,  is  given  in 
Cedl  v.  Cecily  20  Md.  153,  as  follows :  that  the  presumption 
of  an  advancement  can  be  rebutted  by  parol  evidence  of  the 
donor's  declarations  at  the  time  of  the  gift,  or  by  the  donee's 
admissions  afterward  ;  or  by  proof  of  facts  and  circumstances 
from  which  the  intention  may  be  inferred. 

There  is  a  case  in  Alabama  where  parol  evidence  was 
admitted,  to  show  that  a  promissory  note,  which  was  con- 
ceded to  be  evidence  of  a  debt  and  not  an  advancement,  was 
changed  into  an  advancement  by  a  subsequent  arrangement 
between  the  parties. 

Gray  v.  Gray,  22  Ala.  283. 

There  are  other  cases  in  Alabama  where  the  same  rule  is 
applied. 

Autrey  9.  Autrej,  1  Ala.  Select  Cases,  642 ;  Green  v.  Gieen, 
1  id,  450. 

It  was  held  to  be  the  general  rule,  that  donations  of  money 
or  other  property,  by  a  parent  to  his  child,  are  presumed  to 
be  advancements ;  and  must  be  so  treated,  unless  that  pre- 
sumption is  repelled  by  the  nature  or  character  of  the  prop- 
erty, or  by  the  circumstances  attending  the  donation ;  and 
that  the  declarations  of  the  parent  are  admissible  to  prove 
the  intention  of  the  donor  in  tliat  respect. 

It  was  further  held,  that,  when  the  question  arises  between 
heirs,  the  subsequent  declarations  of  the  intestate  were 
admissible  in  favor  of  the  child  to  whom  the  property  was 
delivered. 

There  is  a  case  in  Pennsylvania,  where  it  appeared  that 
the  husband  of  a  daughter  of  the  intestate  owed  her  father. 
It  was  proved  that  the  daughter,  in  speaking  of  that  debt, 
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Baid :  ^^  Tliis  we  owe  to  father  honestly."  It  was  held,  that 
there  was  nothing  in  that  remark  which  could  change  the 
debt  to  an  advancement. 

Yondt's  Appeal,  18  Penn.  St.  B.  676. 

There  is  another  case,  in  the  same  State,  where  the  declar 
ations  of  the  father  were  held  inadmissible  to  change  a  debt 
into  an  advancement. 

Porter  «.  Allen,  8  Barr,  890. 

It  was  an  action  against  a  son  upon  a  promissory  note. 
He  sought  to  defend,  by  proving  the  declarations  of  his 
father,  made  after  the  note  was  made,  that  the  money  was 
not  loaned,  but  was  intended  as  an  advancement.  The  court 
excluded  the  evidence,  on  the  ground  that  the  declarations 
were  not  made  at  the  making  of  the  note ;  and  held  such 
declarations  admissible  only  when  they  were  part  of  the 
res  gestw. 

The  oral  declarations  of  the  parent  have  been  held  inad- 
missible, in  Kentucky,  to  give  the  character  of  an  advance- 
ment to  money  or  property  furnished. 

Clarke  «.  Clarke,  17  B.  Monroe,  698. 

The  court  said :  *'  To  permit  the  intestate  to  give  away 
part  of  his  estate  to  one  of  his  children,  and  to  enable  the 
same  child  to  claim  an  equal  portion  of  the  residue  of  his 
estate  with  his  other  children,  by  a  mere  verbal  declaration 
that  such  was  his  intention,  would  not  only  defeat  the  pur- 
pose of  equality  designed  to  be  effected  by  the  statute  under 
consideration,  but  would  be  a  direct  violation  of  the  spirit 
and  meaning  of  the  statute  on  wills.  It  would  virtually 
enable  a  person,  by  a  mere  declaration  of  his  wishes  and 
intention,  to  dispose  of  a  portion  of  his  estate,  of  which  he 
dies  intestate,  in  a  different  manner  from  that  in  which  the 
law  would  dispose  of  it  in  the  absence  of  such  declaration, 
notwithstanding  the  law  itself  has  pointed  out  the  only 
mode  in  which  this  can  be  lawfully  accomplished." 

The  same  doctrine  was  applied  in  Glea^oer  v.  Kirh^  3  Mete. 
(Ky.)  R.  270. 
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The  statute  of  Kentucky  referred  to  provideB,  that  "  any 
real  or  personal  property,  or  money  given  or  devised  by  a 
parent  or  grandparent  to  a  descendant,  shall  be  charged  to 
the  descendant,  or  those  claiming  through  him,  in  the  divi- 
sion and  distribution  of  the  undevised  estate  of  the  parent 
or  grandparent,  and  such  party  shall  receive  nothing  further 
therefrom,  until  the  other  descendants  are  made  proportion- 
ately equal  with  him,  according  to  his  descendible  and  dis- 
tributable share  of  the  whole  estate,  real  and  personal, 
devised  and  undevised." 

There  was  nothing,  therefore,  in  the  statute  of  Kentucky, 
which  excluded  oral  declarations,  or  prescribed  any  particu- 
lar rule  of  evidence.  The  decision  of  the  court  rests  wholly 
upon  the  strength  of  its  own  reasoning ;  and  that  has  faults 
which  must  fail  to  commend  its  adoption.  It  proves  t-oo 
much  for  their  pnrpose ;  for  if  they  should  conform  their 
decisions  to  the  exigencies  of  their  logic,  they  would  be 
forced  to  hold  that  advancements  could  be  made  only  by  a 
last  will  and  testament,  in  conformity  with  the  statute  on 
wills.  They  say  oral  declarations  of  a  parent  are  inadmissi- 
ble to  give  the  character  of  an  advancement  to  a  donation 
of  a  parent  to  a  child,  because  it  "  would  be  a  direct  viola- 
tion of  the  spirit  and  meaning  of  the  statute  on  wills.'' 
Concede  it.  But  it  is  no  greater  violation  of  that  statute 
than  a  written  declaration  which  is  not  conformed  to  the 
statute  of  wills,  or  any  other  act  of  the  parent  in  making  an 
advancement.  The  statute  itself  which  prescribes  advance- 
ments is  a  violation  ^^  of  the  spirit  and  meaning  of  the  stat- 
ute on  wills." 

Is  the  statute  touching  advancements,  therefore,  inopera- 
tive? 

If  they  would  reverse  the  order  of  their  reasoning  and 
make  the  statute  on  advancements  the  starting  point,  instead 
of  the  statute  on  wills,  they  would  be  forced  to  condemn  a 
wilj  as  inadmissible,  because  it  "  would  be  a  direct  violation 
of  the  spirit  and  meaning  of  the  statute  on  advancements." 
The  result  would  be,  of  course,  that  they  had  no   mode 
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whereby  a  parent  could  give  hia  property  to  his  children, 
either  while  living  or  after  death. 

The  mistake  was,  that  while  constroing  the  statute  on 
advancements  they  should  take  the  statute  on  wills  as  their 
guide.  As  the  statute  on  advancements  prescribes  no  rule 
of  evidence,  the  admissibility  of  evidence  was  left  to  be  con- 
trolled by  general  rules;  and  then,  there  was  no  reason  why 
declarations  of  the  parent  which  were  a  part  of  the  res  gestm 
were  not  admissible  as  evidence.  Such  seems  to  have  been 
the  rule  adopted,  except  in  those  States  where  the  statute  on 
advancements  prescribed  a  different  rule  in  that  respect. 

The  chief  difficulties  touching  advancements  relate  to  the 
character  of  the  evidence  which  may  be  allowed  to  prove 
the  intention  of  the  parties. 

The  case  of  TiMotson  v.  Rcuie^  in  the  New  York  Court  of 
Appeals,  22  N.  Y.  122,  exhibits  facts  and  circumstances  which 
were  held  to  warrant  the  admissions  of  the  deceased  party  in 
order  to  fix  his  intention.  It  was  an  action  upon  a  promis- 
sory note  payable  to  the  alleged  donor,  and  transferred  to  the 
plaintiff  by  the  executors  of  the  donor  to  pay  a  legacy  pro- 
vided in  the  will.  The  defense  was,  that  the  testator  had 
discharged  the  note  by  the  following  clause  in  his  will :  "  I 
have  heretofore  actually  given  and  paid  to  the  children  or 
heirs  of  my  deceased  daughter,  Sabina,  all  that  I  intend  to 
give  them,  and  I  took  their  respective  notes  for  the  payment 
of  the  portion  or  sum  by  me  advanced  to  each,  which  notes 
I  now  hold ;  and  I  direct  my  executors  to  either  cancel  and 
destroy  said  notes,  which  I  declare  to  be  fully  paid,  satisfied 
and  discharged  and  released,  or  else  to  surrender  up  said  notes 
to  the  respective  signers  thereof  to  be  by  them  canceled." 
The  defendant  was  one  of  the  children  of  Sabina.  She  left 
other  children.  The  testator,  before  making  his  will,  had 
given  to  each  of  the  children  money  and  taken  their  notes, 
except  the  defendant ;  and  these  notes  contained  each  a  pro- 
vision that  the  sum  was  to  apply  on  a  certain  legacy  "  willed  " 
by  tlie  payee  to  the  maker.  The  note  in  suit  contained  no 
such  provision.     The  plaintiff  relied  upon  the  omission  of 
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this  provision  as  compared  with  the  other  notes,  to  prove  that 
the  note  was  not  intended  as  an  advancement.  To  the  same 
end  he  proved,  by  the  testator's  widow,  that  the  note  in  suit 
was  giv^n  for  money  lent  to  the  defendant ;  and  that  the 
payee  and  maker  had  treated  it  as  the  evidence  of  money 
loaned.  She  also  testified  to  a  gift  of  $900  to  defendant  by 
the  testator  several  years  before  the  note  was  made. 

To  rebut  the  force  of  that  evidence,  the  defendant  offered 
to  prove  the  declarations  of  the  testator,  to  the  effect  that  the 
note  was  intended  as  evidence  of  an  advancement.  The 
plaintiff  objected  to  this  evidence,  but  the  court  admitted  it. 
The  principal  question  upon  the  appeal  of  the  case  was, 
whether  this  evidence  of  the  declarations  was  competent  in 
favor  of  the  defendant  It  was  held  competent  evidence, 
and  the  defense  was  sustained.  The  grounds  of  the  decision 
assigned  by  the  court  are,  that,  by  reason  of  the  difference  in 
the  phraseology  of  the  note  in  suit,  as  compared  with  the 
other  notes,  coupled  with  the  extrinsic  evidence  that  the  note 
in  suit  was  actually  ^ven  for  money  loaned,  it  was  made 
doubtful  what  was  intended.  They  say :  "  The  rule  in  such 
cases  is,  that  a  doubt  which  has  been  raised  by  parol  testi- 
mony may  be  resolved  by  the  same  kind  of  evidence.  It  was 
then  competent  to  prove  that  the  testator  considered  and 
treated  and  talked  of  this  note  as  one  which  was  not  to  be 
paid,  but  which  was  held  by  him  simply  as  evidence  of  an 
advancement  to  the  defendant.  It  was  admissible  for  tlie 
purpose  of  applying  the  language  of  the  clause  in  question. 
It  shows  what  the  testator  considered  to  be  embraced  in  the 
idea  of  notes  taken  for  money  given." 

The  oral  declarations  of  the  parent  which  were  tliere 
admitted,  were  not  a  part  of  the  res  gestm  of  the  note.  In 
other  words,  they  were  not  made  at  the  time  of  the  making 
of  the  note,  but  at  a  subsequent  time.  The  decision  of  the 
court  in  this  case  concedes,  impliedly,  at  least,  that  the  decla- 
rations of  the  parties,  except  when  they  are  a  part  of  the  res 
gesUBy  are  not  admissible  as  a  general  rule.  They  were 
admitted  as  an  exception  to  the  general  rule.    If  admissible 
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generallj,  it  wonld  not  have  been  necefisary  to  vindicate  their 
admission  under  an  exception  to  the  rule,  created  bj  the 
ambiguity  resulting  from  subsequent  transactions. 

It  is  safe,  perhaps,  to  conclude  that  the  following  are  the 
rules  upon  the  point  under  examination,  which  are  deducible 
from  the  reported  decisions : 

1.  Declarations  of  the  parties  interested,  whether  oral  or 
in  writing,  which  are  a  part  of  the  res  geatm,  are  admissible 
in  evidence  to  show  the  character  of  a  donation  by  a  parent 
to  a  child,  as  to  the  question  whether  the  donation  is  intended 
as  a  gift,  a  loan  or  an  advancement,  except  in  those  States 
where  they  have  statutes  which  are  construed  to  exclude  oral 
testimony,  of  that  character. 

2.  Oral  declarations,  except  when  they  are  part  of  the  res 
gestm^  are  not  admissible  in  evidence  to  determine  the  charac- 
ter of  a  donation  from  parent  to  child,  except  when,  as  in 
TiUotson  V.  Hioe^  they  are  admissible  to  resolve  some  ambi- 
guity arising  out  of  subsequent  transactions. 


SECTION  IV. 

MATIEBS   PBOULIAB    TO  ADYANOEMKNTS  NOT  HSBEINBEFOBB 

NOTICED. 

We  have  before  seen  that  an  advancement  is  a  contract, 
although  peculiar  in  its  character.  It  is  peculiar  both  in  its 
obligations  and  in  the  mode  of  proof  required. 

1.  The  party  receiving  incurs  no  obligation  to  return  the 
property,  or  to  pay  therefor.  He  may  or  may  not  bring  it 
into  hotchpot  on  the  settlement  of  the  intestate's  estate.  He 
may  be  compelled  to  do  so  as  a  condition  to  receiving  any 
thing  more  from  the  estate.  If  the  share  he  has  received  is 
greater  than  the  portion  that  will  belong  to  him  on  the  final 
distribution  of  the  estate,  or  equal  thereto,  he  has  no  induce^ 
ment  to  bring  his  portion  into  collation  or  hotchpot.  In 
such  case  he  is  entitled  to  neither  more  nor  less  than  his 
advancement.    If,  on  bringing  his  advancement  into  collation 
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with  the  amount  of  the  property  left  by  the  intestate,  and 
then  dividing  the  whole  sum  among  those  who  are  entitled 
thereto,  the  share  allotted  to  him  shall  exceed  his  advance- 
ment, he  takes  the  excess  over  his  advancement.  If  there  is 
only  one  heir  at  law  or  next  of  kin,  any  transfer  of  property 
by  the  parent  to  that  one  cannot  operate  as  an  advancement, 
but  will  be  an  absolute  gift.  There  is,  then,  no  one  to  whom 
tJbLe  obligation  of  collation  can  be  due. 

This  view  of  the  subject  develops  another  feature  of  an 
advancement.  The  contract  is  made  between  the  parent 
and  the  child,  but  the  child  is  under  no  obligations  to  the 
parent.  His  obligation  is  due  to  his  co-heirs.  Between  the 
parent  and  himself  the  transfer  is  a  gift.  Between  himself 
and  his  co-heirs  it  is  an  advancement. 

Such  was  held  to  be  the  effect  in  Mississippi,  where  the 
administrator  of  the  decedent  sought,  by  petition  in  the  pro- 
bate court,  to  make  some  of  the  heirs  of  the  intestate  account 
for  certain  property  which  had  been  advanced  to  them  in  the 
life-time  of  the  intestate.  The  petition  was  rejected,  on  the 
ground  that  it  was  a  matter  wherein  the  administrator  had 
no  interest.  It  concerned  only  the  co-heirs,  not  the  adminis- 
trator 

PhiUipe  «.  McLaagblin,  26  Misa  697. 

Such  is  the  character  and  operation  of  an  advancement  in 
all  the  States  alike.  Chancellor  Kent  describes  the  opera- 
tion and  effect  as  follows :  **  If  any  child  of  the  intestate 
has  been  advanced  by  him  by  settlement,  either  out  of  real 
or  personal  property,  or  both,  equal  or  superior  to  the  amount 
in  value  of  the  share  of  such  child,  which  would  be  due 
from  the  real  and  personal  estate  if  no  such  advancement  had 
been  made,  then  such  child  and  his  descendants  are  excluded 
from  any  share  in  the  real  and  personal  estate  of  the  intes- 
tate. But  if  such  advancement  be  not  equal,  then  the  cliild 
and  his  descendants  are  entitled  to  receive  from  the  real  and 
personal  estate  sufficient  to  make  up  tlie  deficiency  and  no 


more." 


4  Kent,  418. 
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Bat  this  rale,  as  to  advancements,  has  been  held  not  to 
extend  to  grandchildren  who  take  of  the  grandfather  per 
oapUaj  so  as  to  compel  them  to  account  for  advancements 
made  to  their  deceased  parents.  Bat  when  they  take  by 
representation,  or  jper  stirpes^  they  are  compelled  to  bring 
advancements  which  had  been  made  to  their  deceased  parents 
into  hotchpot. 

SUnner  «.  Winne,  2  Jonee'  Eq.  B.  41 ;  Shive  v.  Brooks,  id.  137. 

It  has  been  decided,  in  New  Jersey,  that  a  child  who  has 
received  an  advancement  cannot  be  compelled  to  pay,  on 
accoant  of  it,  any  thing  to  the  other  children. 

Gordon  «.  Barkelow,  2  HaJst.  Ch.  B.  94. 

That  is  a  proposition  so  self-evident,  that  it  is  only  remark- 
able that  such  a  question  should  have  been  raised.  It  is 
no  part  of  the  obligations  of  an  advancement  to  pay  any 
one,  or  to  accoant  therefor  for  any  such  purpose.  It  is 
merely  an  arrangement  for  division  of  a  decedent's  property. 
Those  who  have  received  in  his  life-time  must  coant  the 
amount  in,  or  they  cannot  share  in  what  is  left  after  his 
death. 

That  is  the  length  and  breadth  of  the  obligation  of  the 
child  who  has  received  an  advanced  portion. 

2.  Another  question,  which  may  sometimes  arise,  is  the 
valuation  or  amount  of  the  advancement.  Whenever  it  is 
brought  into  collation  or  hotchpot,  it  becomes  necessary  to 
affix  to  it  some  amount  as  the  standard  of  value. 

Whenever  the  donation  has  been  made  in  money,  the 
specific  sum  given  is,  of  course,  its  standard  or  measure.  If 
it  consisted  of  property  in  any  other  form  than  in  money, 
then  it  will  become  necessary  to  aflSx  to  it  a  money  valuation. 

The  rule  in  such  cases  seems  to  be  as  follows:  If  the 
parent  fixed  that  valuation  at  the  time  of  his  donation,  his 
valuation  is  to  be  taken  as  conclusive  of  the  amount  which 
is  to  be  afiixed  to  it  when  it  is  put  in  hotchpot.  It  will  not 
change  the  amount  of  the  advancement,  in  sucli  case,  that 
the  valuation  designated  is  either  below  or  above  the  actual 
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value  of  the  property.    This  point  was  so  decided  in  a  case 
before  cited  for  another  purpose. 

Meeker  «.  Meeker,  16  Conn.  388. 

In  that  case,  there  was  an  offer  by  the  co-heirs  to  prove 
the  value  several  hundred  dollars  greater  than  the  amount 
designated  as  the  measure  of  value  by  the  father. 

The  reason  for  adhering  to  the  father's  valuation,  instead 
of  the  true  value,  was  given  by  the  court  as  follows : 

"  Suppose  the  property  had  been,  in  fact,  worth  three 
thousand  three  hundred  dollars,  as  claimed  by  the  appellees ; 
and  the  grantor  had  stated  in  the  deed,  or  upon  his  books, 
that  the  son  was  to  be  charged  with  the  sum  of  one  thousand 
dollars  only,  as  advanced  portion  ;  and  all  that  the  property 
was  worth,  over  and  above  that  sura,  was  a  gifi,  for  which  the 
son  was  not  to  be  charged  in  the  final  settlement  of  the  estate ; 
could  there  be  any  doubt  as  to  the  amount  of  the  advance- 
ment?   The  testimony  in  this  case  leads  to  the  same  result. 

"  The  father  could  not  justly  charge  the  son  with  any  sum, 
by  way  of  advancement,  greater  than  the  value  of  the  prop- 
erty ;  but  he  might  charge  him  as  much  less  as  he  pleased. 
Had  there  been  no  evidence  as  to  the  intent  of  the  father  in 
making  the  advancement,  the  value  of  the  property  would 
he  prima  facie  evidence  of  the  amount  to  be  charged.  But 
that  intent  being  shown,  governs  the  amount."  But  should 
the  father  fix  the  valuation  beyond  its  worth,  it  is  only  a 
gift  from  the  parent,  and,  if  it  be  accepted,  it  must  be  taken 
with  its  conditions. 

If  the  value  of  the  property  is  to  constitute  the  standard 
of  valuation  under  which  it  is  to  go  into  collation  with  the 
property  left  by  the  donor,  then  the  time  at  which  to  fix  the 
value  is  the  time  of  the  transfer  of  the  property  in  advance- 
ment. 

Jackson  v.  Jackson,  28  MisB.  674 ;  HaU  v.  Davis,  8  Pick.  450. 

The  rule  whereby  to  determine  the  valuation  of  the  prop- 
erty advanced,  when  the  donor  has  not  fixed  the  amount,  is 
established  by  statute  in  New  York,  as  follows: 
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"  The  value  of  any  real  or  personal  estate,  so  advanced, 
shall  be  deemed  to  be  that,  if  any,  which  was  acknowledged 
by  the  child  by  an  instrument  in  writing ;  otherwise,  such 
value  shall  be  estimated  according  to  the  worth  of  the  prop- 
erty when  given." 

1  R  S.  754,  g  25. 

Such  is  probably  the  rule,  in  that  respect,  of  all  the  States, 
whether  they  have  similar  statute  provisions  or  not. 
It  is  held  to  be  the  rule  in  Kentucky. 

Hook  «.  Hook,  13  B.  Hon.  536. 

In  the  case  last  cited,  it  was  decided,  that,  where  land  is 
conveyed  in  advancement,  to  take  effect  at  a  future  day,  as, 
for  example,  at  the  death  of  the  grantor,  the  estimate  of 
value  must  be  confined  to  the  time  when  the  donee  shall  first 
come  into  actual  and  complete  possession  and  enjoyment. 

That  is  a  rule,  the  justness  and  propriety  of  which  cannot 
be  questioned.  The  time  specified  is  the  time  when  the 
property  becomes  of  value  to  the  donee. 

3.  The  amount  of  the  valuation  is  never,  as  a  general 
rule,  to  be  increased  by  any  addition  of  interest  thereto. 

This  was  so  held  in  Massachusetts  as  early  as  1821. 

Osgood  V.  Breed's  Heiis,  17  Maaa.  355. 

The  advancements  had  been  made,  in  that  case,  in  money, 
at  different  times.  The  co-heirs  claimed  that  interest  should 
be  added  to  the  amounts  of  principal. 

In  assigning  reasons  for  disallowing  interest,  the  court 
said: 

"  The  true  notion  of  an  advancement  is,  a  giving  by 
anticipation,  the  whole,  or  a  part  of  what  is  supposed  a 
child  will  be  entitled  to  on  the  death  of  the  parent,  or  party 
making  the  advancement.  It  must,  according  to  our  stat- 
utes, be  proved  to  have  been  intended  as  an  advancement, 
chargeable  on  the  child's  share  of  the  estate,  by  certain  evi- 
dence prescribed ;  otherwise,  it  will  be  deemed  an  absolute 


gift. 
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"  It  would,  in  our  opinion,  be  entirely  contrary  to  the 
character  of  an  adyancement,  that  it  should  be  viewed  in 
the  light  of  a  debt  upon  interest,  as  contended  by  the  coun- 
sel for  the  appellant.  The  very  claim  in  this  case  proves 
that  such  could  not  have  been  the  intention  of  parent  or 
child.  Fifty-six  years  elapse  from  the  time  of  the  advance- 
ment to  the  settlement  of  the  estate  in  the  probate  oiBce ;  so 
that  the  interest,  if  allowed,  would  amount  to  nearly  four 
times  as  much  as  the  sum  advanced.  If  this  allowance  could 
be  made,  few  children  would  be  willing  to  take  an  advance- 
ment and  run  the  hazard  of  having  their  estates  swallowed 
up  by  it,  as  might  frequently  happen. 

^'  An  advancement  is  usually  made  with  a  view  to  set  up 
the  child  in  business,  on  the  event  of  marriage.  It  has  never 
been  thought  this  was  a  borrowed  capital  on  which  interest 
was  to  accumulate;  and  we  are  confident  no  case  can  be 
found,  either  in  England  or  in  this  country,  where  such  a 
claim  has  been  allowed." 

In  that  case  there  was,  in  one  view,  an  appearance  of 
equity,  founded  upon  pretense  of  equality,  growing  out  of 
the  fact  that  advances  had  been  made  to  different  children 
at  different  times.  If  the  enjoyment  of  the  property  was 
worth  any  thing,  the  fact  of  enjoyment  by  one  longer  than 
by  another,  might  seem,  at  first'  view,  to  demand  some 
allowance,  in  the  way  of  interest,  upon  the  child  who 
had  enjoyed  possession  the  longest,  in  favor  of  the  others 
whose  usufructuary  opportunities  had  been  more  limited  in 
duration. 

To  that  view  of  the  question  the  court,  in  the  case  last 
cited,  answered  as  follows  : 

"  In  the  case  at  bar,  an  appearance  of  equity  has  been 
given  to  the  claim,  by  setting  the  advancement  of  one  child 
against  that  of  the  other,  and  claiming  interest  only  upon 
the  excess  in  favor  of  the  son.  But  if  the  principle  is  admis- 
sible at  all,  it  must  apply  as  well  where  there  is  no  such  set- 
off as  where  there  is.  The  parent,  in  the  case  before  us,  well 
knew  the  difference  between  a  loan  and  an  advancement,  as 

52 
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is  evident  from  her  taking  proper  gecuritj  from  her  son, 
when  she  meant  to  lend  money  upon  interest/' 

So  far  as  the  intimation  there  made  can  be  regarded  as  a 
reason  against  allowing  interest  npon  an  advancement,  it 
cannot  be  considered  very  satisfactory.  It  amounts  simply 
to  this,  that  interest  is  allowed  on  loans  as  a  use  for  the 
money  loaned  ;  and  an  advancement  is  not  a  loan. 

It  is  true,  in  regard  to  an  advancement,  that  there  is  no 
loan  from  the  donor  to  the  donee,  and  no  grounds  npon 
which  the  donor  can  claim  interest  of  the  donee.  But  that 
is  not  the  question,  nor  does  it  furnish  the  standpoint  from 
which  to  view  the  matter.  The  question  of  interest  relates 
only  to  the  matter  of  equality  in  the  distribution  or  division 
of  the  intestate's  property  between  his  heirs  at  law,  after  his 
decease.  Now,  if  equality  is  equity  in  that  distribution  and 
division,  then  interest  upon  the  advancements  would  seem  to 
be  proper,  where  it  will  promote  equality.  If  there  have 
been  advancements  to  children  of  different  ages,  at  different 
times,  of  sums  of  money  in  different  amounts,  but  so  gradu- 
ated that  the  amounts  would  be  equal  on  the  decease  of 
the  parent,  if  interest  was  computed  on  each  sum  from 
the  time  of  the  donation  and  added  thereto,  why  is  it  not 
equitable  in  such  case  that  interest  should  be  added  to  tlie 
principal  ? 

The  true  rule  touching  the  question  is,  undoubtedly,  to  be 
found  in  the  intention  of  the  donor.  If  he  directs  interest  to 
be  added  to  the  principal,  in  order  to  determine  the  amount 
of  the  advancement,  the  law  must  sanction  that  rule.  If 
he  is  silent  upon  the  subject,  the  decisions  seem  to  have  dis- 
allowed interest,  probably  itpon  the  ground  that  the  donor 
did  not  provide  for  interest,  and,  therefore,  it  must  be  pre- 
sumed that  it  was  not  his  intention  to  so  direct. 

There  is  a  case,  in  the  reported  decisions  of  Alabama, 
where  interest  was  disallowed  upon  a  promissory  note  which 
provided  for  interest,  on  the  accounting  for  the  amount  of 
the  note,  as  so  much  advanced  by  the  parent  to  the  child. 

Krebs  v.  Krebs,  86  Ala.  293. 
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In  that  case,  the  father  had  taken  from  a  son  a  promissory 
note,  for  money  loaned.  Afterward,  he  arranged  to  change 
the  loan  to  an  advancement,  and  that  the  note  shonld  be 
treated  as  evidence  of  an  advancement,  in  the  settlement  of 
his  estate.  It  was  claimed  by  the  co-heirs  that  interest  npon 
the  note  should  be  added  to  the  amount  in  order  to  determine 
the  amount  of  the  advancement.  The  court  denied  that 
interest  was  allowable. 

Interest  upon  an  advancement  has  also  been  disallowed  in 
Oeoigia. 

Harzis  f>.  Allen,  18  Geo.  177. 

And  SO,  also,  in  Missouri. 

NelBon  V,  Wyan,  21  Mo.  847. 

There  is  a  case  reported,  in  North  Carolina,  where  interest 
was  allowed   upon   an  advancement.     It  was  permitted  in 
that  case  upon  the  ground  that  it  was  necessary  to  produce 
equality  in  the  distribution  of  a  particular  fund. 
Davee  v,  Haywood,  1  Jones'  Eq.  253. 

With  that  exception,  all  the  authorities  seem  to  be 
opposed  to  allowing  interest  on  advancements. 

The  equality  which  is  sought  for  does  not,  necessarily, 
require  an  equal  sum  to  each  child  on  the  death  of  the 
parent.  That  might  not  result  in  an  equal  division.  The 
equality  desired  is,  to  start  the  children  in  business  on 
an  equal  footing.  They  will  necessarily  differ  in  ages,  and 
require,  therefore,  to  be  started  in  life  at  different  times. 
Equality  would  seem  to  require  a  like  sum  to  each  at  the 
time  of  his  beginning  life  for  himself.  If  each  was  to  be 
charged  with  interest  from  the  time  of  the  receipt  of  his 
share  to  the  time  of  the  death  of  the  parent,  or  the  settle- 
ment of  his  estate,  the  accumulation  of  interest  would  pro- 
duce inequality,  the  greater  in  each  case  the  longer  the  lite 
of  the  parent  was  prolonged.  And  the  inequality  would  be 
the  greater  the  greater  the  difference  in  the  ages  of  the  chil- 
dren. The  oldest  would  take  the  least  and  the  youngest 
the  most. 
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Viewed  from  that  standpoint,  which  may  well  be  the 
proper  one  for  the  consideration  of  the  qaestion  of  interest 
i]pon  advancements  hy  the  parent  to  hia  children,  there  is  an 
obvious  propriety  in  disallowing  interest  upon  snch  amonnts. 
We  presume  that  ench  considerations  have  controlled  tlie 
decisions  of  courts,  although  we  do  not  find  that  any  sacli 
have  been  assigned  ae  the  grounds  of  jndgment. 

It  has  been  well  said,  in  some  of  the  cases  upon  this  sub- 
ject, that  interest  should  not  be  allowed  upon  advancements, 
because  then  the  child  wonid  be  under  very  small  obliga- 
tions for  favors  to  the  parent.  It  would  be  only  a  loan  of 
money  in  effect,  and  he  might  as  well  loan  money  of  some 
other  person. 

It  cannot  be  denied  that  it  would  take  from  the  transfer 
on  the  part  of  the  parent  the  appearance  of  a  gift,  to  some 
extent,  and  change  it  more  to  the  appearance  of  a  loan. 

There  is  bnt  little,  if  any,  room  for  doubt,  that  the  deci- 
sions of  the  courts  in  disallowing  interest  on  advancements, 
as  a  general  rule,  are  correct.  The  reasons  given  may  not 
all  be  satisfactory, 

4.  To  constitate  an  advancement  the  parent  tnnst,  in  his 
life-time,  have  divested  himself  of  all  interest  in  the  property 
in  favor  of  the  child. 

Croeby  «.  Covington,  34  MIm.  019. 

So  far  as  that  point  is  involved,  there  can,  in  principle,  be 

no  distinction  between  an  advancement  and  an  nnqnalified 

gift ;  for,  ae  we  have  before  seen,  an  advantiement,  as  between 

parent  and  child,  is  a  gift.     The  attending  qualification  which 

fHves  it  the  character  of  an  advancement,  imposes  on  the 

'  the  obligation,  under  certain  circnmatances,  and 

ted  purpose,  to  account  with  the  co-heirs  for  the 

f  the  gift. 

estion,  in  the  case  here  cited,  arose  in  regard  to 
>f  $1,300,  which  it  waa  conceded  the  son  owed  to 
at  one  time.  It  was  claimed  that  the  father  had, 
loquent  day,  released  the  debt  and  changed   the 
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amount  to  an  advancement.  That  change  was  denied,  on 
the  ground  that  there  was  no  sufiScient  evidence  of  a  release 
of  the  debt. 

5.  In  order  to  give  elFect  to  an  advancement,  it  is  necessary 
that  the  parent  should  die  intestate.  The  reason  of  the  rule 
is,  that  if  he  leaves  a  will  disposing  (ft  his  property  after  his 
death,  that  constitutes  the  law  of  division  and  distribution 
of  his  property.  Advancements  which  he  may  have  made 
will  not  be  allowed  to  interfere  with  his  testamentary  dispo- 
sitions. They  come  in  only  where  there  is  no  testamentary 
direction  as  to  the  property  which  the  decedent  may  have 
left. 

There  has  been  much  dispute  in  the  courts,  and  some  con- 
flict in  the  decisions,  as  to  the  question  whether  the  law  in 
r^ard  to  advancements  will  be  enforced  in  cases  where  the 
testator  has  left  a  part  of  his  property  undisposed  of  by  his 
will.  In  some  of  the  cases  it  has  been  held,  that  there  could 
be  no  bringing  into  hotchpot  where  there  was  a  will,  even 
as  to  property  not  embraced  in  the  will. 

It  was  held,  in  New  York,  that  the  law  as  to  advance- 
ments did  not  apply  where  there  was  a  will  disposing  of 
part  of  the  decedent's  property ;  that  it  applied  to  cases 
of  total  intestacy  only. 

ThompBon  v.  Carmicliael,  8  Sftndf.  Ch.  R.  130. 

This  is  stated  to  be  the  rule  in  1  Abb.  N.  Y,  Dig.  35, 
where  the  authorities  which  have  so  held  are  cited. 

See,  also,  Terry  v.  Dayton,  81  Barb.  519. 

This  question  depends  wholly  upon  the  phraseology  of  the 
statutes  of  the  different  States. 

There  is  a  case,  in  North  Carolina,  which  presents  the 
question  in  its  true  character. 

Jenkins  v.  Mitchell,  4  Jones'  Eq.  R.  207. 

In  that  case  the  father  died  leaving  a  will,  which  was  held 
operative  to-  dispose  of  his  personal  property,  but  inoperative 
as  to  the  real  estate  of  which  he  died  seised,  because  he  was 
not  the  owner  of  it  when  the  will  was  made.    He  had  made 
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advancemente  to  two  of  his  children,  of  real  estate,  before 
bis  death.  The  question  for  the  decision  of  the  court  was, 
whether  these  advancements  were  to  be  brought  into  hotch- 
pot in  the  division  among  his  children  of  the  real  estate, 
which  they  took  as  his  heirs  at  law.  The  real  estate  passed 
•to  his  heirs  by  descent,  precisely  as  though  he  had  made  no 
will.  But  the  court  decided  that  the  advancements  could 
not  be  considered,  because  the  statute  in  regard  to  advance- 
ments only  applied  ^^  where  any  person  shall  die  intestate." 

The  court  said :  ^^  The  intestacy  hei*e  spoken  of  must  mean 
a  total  intestacy,  because  a  partial  intestacy  as  to  one  and 
not  as  to  the  other  would,  manifestly,  produce  the  same 
inequality  by  the  will  of  the  parent  as  if  it  were  caused  by 
a  partial  intestacy  as  to  each  kind  of  property." 

6.  Although  advancements  are,  in  one  aspect  of  their 
character,  contracts,  they  are  not  contracts  within  the  mean- 
ing of  the  statute  of  frauds.  The  statute  of  frauds  does  not 
apply,  not  because  they  are  not  contracts,  but  because  they 
are  not  of  the  class  of  contracts  for  which  that  statute  was 
designed.  Marriage  is  a  contract,  but  not  of  the  class  to 
which  the  statute  of  frauds  applies.  We  mention  this  by 
way  of  illustration,  that  there  may  be  contracts  not  within 
the  statute  of  frauds. 

There  is  a  case  or  two  reported  from  the  courts  of  Florida, 
where  there  has  been  an  attempt  to  make  out  that  an  ad- 
vancement was  not  a  contract,  from  tlie  single  circumstance 
that  it  was  not  within  the  statute  of  frauds.  A  moment's 
reflection  will  satisfy  any  lawyer  of  the  fallacy  of  that  mode 
of  argument.  Even  were  it  true,  as  a  general  rule,  that  the 
statute  of  frauds  applies  to  all  classes  of  contracts  alike,  it 
would  be  a  dangerous  mode  of  reasoning  to  assume  that 
every  arrangement  to  which  that  statute  did  not  apply  was 
not  a  contract.  There  are  too  many  exceptions  to  general 
rules  in  the  law  to  admit,  with  safety,  of  that  scholastic  mode 
of  reasoning.  The  logic  of  geometry  and  of  the  exact  Bci- 
ences  does  not  belong  to  the  law  office  or  to  the  judiciary  in 
all  its  peculiarities. 
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7.  The  law  of  advancements  is  generally  limited  to  parents 
and  their  children  and  descendants.  It  seems  to  be  confined 
to  the  line  of  descent  in  all  the  States.  Heirs  of  neither  the 
ascending  nor  of  the  collateral  lines  are  within  the  rule. 

In  some  of  the  States,  it  reaches  only  gifts  from  parents  to 
children.    It  is  so  held  in  North  Carolina, 

Daves  v,  Haywood,  1  Jones'  Eq.  R.  258. 

In  Virginia  there  is  a  case  where  the  law  of  advancements 
is  held  not  to  embrace  gifts  to  nephews.  Bonds  given  by 
an  uncle  to  a  nephew  were  held  not  within  the  law  of  ad- 
vancementSy  for  the  want  of  the  required  relation  of  con- 
sanguinity. 

Lee  «.  Boak,  11  Ozattan,  IBSL 
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SECTION  L 

ILLEGrnMAGY.      COMMON    LAW    BULE    AETD    THB  BULE8  OF    THE 

SEVERAL    STATES. 

The  common  law  rules  of  descent  all  presuppose  that  each 
individual  to  be  admitted  into  the  line  of  succession  to  estates 
of  inheritance  was  the  issue  of  lawful  marriage.  The  feudal 
law  admitted  no  others.  As  a  system,  it  was  more  rigid  and 
inexorable  against  children  bom  out  of  wedlock  than  either 
the  civil  or  the  ecclesiastical  law.    The  feudal  law  required 
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the  child  to  be  born  after  the  marriage.  It  was  not  neces 
saiy  to  legitimacy  that  it  should  be  begotten  after.  Mar- 
riage legitimated  all  children  bom  thereafter,  but  not  those 
bom  before.  Therein  it  differed  from  the  civil  and  ecclesias- 
tical or  canon  laws.  Under  the  two  last  named  systems, 
marriage  legitimated  children  bom  before  as  well  as  those 
bom  thereaft;er.  Blackstone  accounts  for  the  difference  in 
this  way:  '^The  reason  of  our  English  law  is  surely  much 
superior  to  that  of  the  Soman,  if  we  consider  the  principal 
end  and  design  of  establishing  the  contract  of  marriage^ 
taken  in  a  civil  light,  abstractly  from  any  religious  view, 
which  has  noticing  to  do  with*  the  legitimacy  or  illegitimacy 
of  the  children.  The  main  end  and  design  of  marriage, 
therefore,  being  to  ascertain  and  fix  upon  some  certain  per- 
son to  whom  the  care,  the  probation,  the  maintenance,  and 
the  education  of  the  children  should  belong,  this  end  is, 
undoubtedly,  better  answered  by  legitimating  all  issue  born 
after  wedlock  than  by  legitimating  all  issue  of  the  same  ' 
parties,  even  bom  before  wedlock,  so  as  wedlock  afterward 
ensues.  1.  Because  of  the  very  great  uncertainty  there  will 
generally  be,  in  the  proof  that  the  issue  was  really  begotten 
by  the  same  man ;  whereas,  by  confining  the  proof  to  the 
birth,  and  not  to  the  begetting,  our  law  has  rendered  it  per- 
fectly certain  what  child  is  legitimate,  and  who  is  to  take 
care  of  the  child.  3.  Because,  by  the  Boman  law,  a  child 
may  be  continued  a  bastard,  or  made  legitimate,  at  the  option 
of  the  father  and  mother,  by  a  marriage  expaatfdcto;  thereby 
opening  a  door  to  many  frauds  and  partialities  which,  by 
our  law,  are  prevented.  8.  .Because,  by  those  laws,  a  man 
may  remain  a  bastard  till  forty  years  of  age,  and  then  become 
legitimate  by  the  subsequent  marriage  of  his  parents ;  where- 
by the  main  end  of  marriage,  the  protection  of  infants,  is 
totally  frustrated.  4.  Because  this  mle  of  the  Boman  law 
admits  of  no  limitations  as  to  the  time  or  number  of  bastards 
so  to  be  legitimated ;  but  a  dozen  of  them  may,  twenty  years 
after  their  birth,  by  the  subsequent  marriage  of  their  parents, 
be  admitted  to  all  th^  privileges  of  legitimate  children. 

53 
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This  is  plainly  a.  great  discouragement  to  the  matrimonial 
state,  to  which  one  main  inducement  is  usually  not  only  the 
desire  of  having  children,  but  also  the  desire  of  procreating 
lawful  heirs." 

1  Bl.  Com.  455. 

The  foregoing  reasons  assigned  in  favor  of  the  common 
law  practice  of  legitimating  only  those  children  who  were 
bom  after  marriage,  as  against  the  more  liberal  customs  of 
the  civil  and  the  canon  law  of  legitimating  also  children 
who  were  bom  before  marriage,  apply  to  all  forms  of  govern- 
ment and  all  conditions  of  society.  They  are  reasons  of  a 
general  ethical  and  political  character,  more  speculative  than 
practical. 

There  was  another  reason  in  favor  of  the  feudal  practice, 
not  presented  by  Blackstone,  which  was  founded  in  the 
political  constitution  of  feudalism,  and  was  peculiar  to  the 
•  feudal  organization.  The  Innctionaries  of  the  feudal  govern- 
ment were  intimately  associated  with  the  land.  A  man 
succeeded  to  political  authority  as  he  succeeded  to  an  estate 
in  land.  Men  were  born  to  political  power  just  as  they  were 
born  to  their  estates.  Consequently,  any  irregularity  in  the 
succession  to  estates  in  land  was  equally  an  irregularity  in 
the  distribution  of  political  power.  Every  thing  of  a  per- 
manent character  was  made  the  subject  of  inheritance ;  and 
those  who  were  to  inherit  were  indicated  by  the  law  under 
certain  general  rules.  Marriage  was  one  of  those  rules.  It 
was  a  part  of  the  very  constitution  of  government,  not  merely 
in  a  general  moral  sense,  but  as,  an  indispensable  part  of  its 
very  organism.  As  wealth  and  power  came  to  men  only  by 
birth,  there  could  be  no  regularity  or  permanency  in  such 
acquisitions,  except  as  birth  was  the  result  of  marriage.  Give 
to  birth  without  marriage  the  same  place  and  the  same  rights 
as  were  accorded  to  birth  with  marriage,  not  only  would 
society,  organized  as  feudal  society  was,  be  utterly  broken 
up,  but  government  would  lose  all  form  and  stability.  There 
were,  therefore,  very  strong  reasons  why  the  feudal  law  was 
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more  exclusive  against  children  born  out  of  wedlock  than  any 
other  system  of  laws. 

It  will  not  be  seriously  claimed  that  the  standard  of  morals, 
in  feudal  society,  was  higher,  or  their  social  habits  more 
refined,  than  in  Homan  or  ecclesiastical  society ;  or,  that  the 
former  was  more  pains-taking  in  the  rearing  and  education 
of  their  children  than  the  latter,  as  the  reasons  assigned  by 
Elackstone  might  be  construed  to  imply.  The  practical 
foundation  for  the  distinction  existed,  as  before  remarked, 
only  in  their  diflFerent  constitutions  of  government.  As  the 
feudal  organization  left  every  thing  to  the  chances  of  birth,  it 
was  essential  to  close  the  doors  against  generations  bom  of 
harlots. 

The  bastard  is  denominated  in  the  common  law  ntdliua 
filivs.  That  denomination  has  reference  merely  to  his  want 
of  right  to  inherit  from  any  one.  He  has  no  inheritable 
blood,  because  the  law  does  not  recognize  his  father,  or  ac- 
knowledge that  he  has  any  father.  It  denies  inheritable 
blood  to  all  persons  born  out  of  wedlock.  There  was  no 
place  for  them  in  the  feudal  compact. 

It  followed,  therefore,  that  an  illegitimate  child  could  not 
be  the  stock  of  descent,  except  to  heirs  of  his  own  body  ; 
and  then  only  as  to  estates  acquired  by  purchase,  or  by  being 
the  original  lessee.  Being  nuUius  JUiuSy  he  could  not,  in  the 
eyes  of  the  law,  have  father  or  mother,  brother  or  sister,  or 
kindred  of  any  other  degree,  in  the  collateral  line,  or  in  the 
line  of  lineal  ascent.  His  only  chance  of  kindred,  which 
could  be  acknowledged  in  the  law  of  inheritance,  was  to  be 
realized,  if  at  all,  in  his  lineal  descendants,  the  issue  of  law- 
fiil  marriage;  and  the  only  estate  to  which  they  could  suc- 
ceed as  his  heirs,  was  that  of  which  he  acquired  title  by 
purchase.  Whatever  estate  could,  at  common  law,  descend 
from  a  bastard,  must  descend  from  him  as  both  the  original 
source  of  the  estate  and  the  original  source  of  heirs.  He 
was  never  an  intermediate  receptacle  in  J;he  line  of  inherit- 
ance, either  of  the  property  or  of  those  who  were  to  take 
from  him. 
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So  far  such  was  not  only  the  genoral  rale  of  the  common 
law,  but  it  was  a  general  role  to  which  there  were  no  excep 
tions ;  and  in  the  States  which  have  adopted  the  common 
law,  no  exceptions  to  that  rale  have  been  allowed  except 
when  thej  hare  been  made  by  statate.  Up  to  that  point, 
there  is  no  conflict  of  the  authorities. 

The  points  which  have  been  fruitful  sources  of  dispute  and 
litigation  relate,  first,  to  marriage ;  and  second,  to  the  ques- 
tion whether  certain  children  were  the  issne  of  marriage. 

First.  We  have,  in  another  work,  treated  of  the  subject 
of  marriage,  as  it  related  to  rights  of  dower  and  rights  by 
curtesy. 

See  Bing^ham  on  Real  Estate,  608  «<  Mg. 

The  much-disputed  questions  how  marriage  must  be  at- 
tested, and  how  it  may  be  proved,  are  there  considered  and 
examined  at  length.  There  is  no  doubt  that,  to  be  a  valid 
marriage  anywhere,  the  contract  must  be  made  and  sanc- 
tioned according  to  the  laws  of  the  State  where  the  marriage 
takes  place.  Marriage  is  universally  conceded  to  be  a  con- 
tract within  the  rule  that  the  lex  loci  contractus  governs, 
and  is  the  standard  whereby  its  validity  is  to  be  tested. 
The  condition  which  it  imposes  upon  the  parties  thereto 
is  a  personal  status,  that  attends  them  wherever  they  go. 
A  man  and  a  woman  who  are  made  husband  and  wife 
in  any  country,  according  to  the  laws  of  that  country,  are 
hosband  and  wife,  wherever  they  may  be.  That  is  a  general 
law  of  civilized  Society. 

The  question  very  naturally  arises,  as  it  sometimes  has, 
whether  an  incestuous  marriage,  or  the  marriage  of  more 
than  one  vrife,  or  one  husband,  even  if  valid  by  the  laws  of 
the  State  where  made,  will  be  treated  as  valid  in  States 
where  marriages  of  that  character  are  prohibited.  The 
answer  must  be  an  unqualified  negative.  A  case  of  that 
character  would  be  an  exception  to  the  general  rule.  The 
rule  itself,  that  the.  law  of  the  place  where  the  contract  was 
made  shall  govern  the  construction  and  efiSect  of  the  contract, 
is  founded  chiefly  on  the  comity  of  nations.    But  that  comity 
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18  never  extended  bo  far  as  to  sanction  what  is,  of  itself,  crim- 
inal or  immoral  in  its  character.  Whatever  is  condemned  as 
void  by  the  universal  sentiment  of  the  civilized  world,  has 
no  claim  upon  the  comity  which  one  nation  owes  to  another. 
This  is  especially  the  rule  of  Christian  countries. 

2  Kent's  Com.  45 ;  1  Bl.  Com.  436 ;  Story  on  Conflict  of  Laws, 
§§  113  m  114. 

Lord  Brougham  remarked,  in  Wanrrmde^  v.  Wa/rrender^  9 
Bligh  K.  112, 113,  that  '^  marriage  is  one  and  the  same  thing 
substantially  all  the  Christian  world  over.  Our  whole  law 
of  marriage  assumes  this ;  and  it  is  important  to  observe, 
that  we  regard  as  wholly  a  different  thing,  a  different  status, 
irom  Turkish  or  other  marriages  among  infidel  nations, 
because  we  clearly  never  should  recognize  the  plurality  of 
wives,  and  consequent  validity  of  second  marriages  standing 
the  first,  which  second  marriages  the  laws  of  those  countries 
authorize  and  validate. 

"  This  cannot  be  put  upon  any  rational  ground,  except  our 
holding  the  infidel  marriage  to  be  something  different  from 
the  Christian,  and  our  also  holding  Christian  marriage  to  be 
the  same  everywhere.  Therefore,  all  that  the  courts  of  one 
country  have  to  determine  is,  whether  or  not  the  thing 
called  marriage,  that  known  relation  of  pcreons,  that  relation 
which  those  courts  are  acquainted  with,  and  know  how  to 
deal  with,  has  been  validly  contracted  in  the  other  country, 
where  the  parties  professed  to  bind  themselves.  If  the  ques- 
tion is  answered  in  the  affirmative,  a  marriage  has  been  had ; 
the  relation  has  been  constituted ;  and  those  courts  will  deal 
with  the  rights  of  the  parties  under  it,  according  to  the  prin- 
ciples of  the  municipal  law,  which  they  administer.'' 

This  is  undoubtedly  the  true  distinction,  in  conceding  to 
marriage  entered  into  in  a  foreign  country,  the  respect  of  the 
law  in  all  countries.  The  decisions  made  in  this  country, 
which  have  extended  that  degree  of  respect  to  what  they  call 
marriages  made  among  the  wild  Indians,  which  we  shall 
presently  examine,  have  departed  from  the  standard  or  test 
of  marriage  prescribed  by  Lord  Brougham,     If  there  are 
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any  associations  among  men  wbo  have  not  yet  taken  the  first 
steps  toward  government  or  organized  institutions,  bearing 
any  resemblance  to  the  institution  of  marriage,  which  is 
doubtful,  it  will  be  diflScult  to  find  therein  the  status  of  hus- 
band and  wife  as  recognized  in  the  Christian  world. 

If  the  doctrine  of  Lord  Brougham  is  the  correct  one,  then 
courts,  in  passing  upon  the  validity  of  a  marriage  alleged  to 
have  been  made  in  a  foreign  country,  must  not  only  be  con- 
vinced that  the  marriage  was  celebrated  or  sanctioned  in 
accordance  with  the  laws  of  that  country,  but  they  must  be 
further  satisfied,  that  what  is  called  marriage  there,  corres- 
ponds, in  its  substantial  features,  with  the  institution  which 
is  known  and  recognized  as  marriage  in  Christian  countries. 
They  must  ascertain  that  the  alleged  marriage  corresponds 
substantially  in  the  relations  which  it  institutes,  with  the 
marriage  which  is  recognized  and  practiced  by  the  civilized 
and  Christian  nations  of  the  world. 

The  rule  of  comity  is  stated  to  the  same  effect,  but  in 
different  language,  by  the  court,  in  Oreenwood  y.  Ovrtis^  6 
Mass.  877.  The  subject  of  that  decision  was  a  contract  in 
regard  to  the  purchase  of  slaves  on  the  coast  of  Africa ;  and 
the  particular  objection  was,  the  illegality  of  the  contract  in 
Massachusetts.  It  is  said:  "By  the  common  law,  upon 
principles  of  national  comity,  a  contract  made  in  a  foreign 
place,  and  to  be  there  executed,  if  valid,  by  the  laws  of  that 
place,  may  be  a  legitimate  ground  of  action  in  the  courts  of 
this  State. 

"  But  that  rule  of  comity  is  said  to  be  subject  to  exceptions," 
which  are  mentioned.  One  is,  that,  "  when  the  giving  of 
legal  effect  to  the  contract  would  exhibit  to  the  citizens 
of  the  State  an  example  pernicious  and  detestable. 

"  Thus,  if  a  foreign  State  allows  of  marriages,  incestuous 
by  the  law  of  nature,  as  between  parent  and  child,  such  mar- 
riage could  not  be  allowed  to  have  any  validity  here.  But 
marriages  not  naturally  unlawful,  but  prohibited  by  the 
law  of  one  State,  and  not  of  another,  if  celebrated  where 
lliey  are  not  proliibitcd,  would  be  holden  valid  in  a  State 
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where  they  are  not  allowed.  As  in  this  State,  a  marriage 
between  a  man  and  his  deceased  wife's  sister  is  lawful,  but 
i^  is  not  so  in  some  States.  Such  a  marriage  celebrated  here 
would  be  held  valid  in  any  other  State,  and  the  parties  enti- 
tled to  the  benefits  of  the  matrimonial  contract." 

In  regard  to  the  law  of  nature  and  of  revelation,  Chanceller 
Kent  says,  in  Wightman  v.  Wightman^  4  Johns  Ch.  R.  350 : 
"  Prohibitions  of  the  natural  law  are  of  absolute,  uniform 
and  universal  obligation.  They  become  rules  of  the  com- 
mon law,  which  is  founded  in  the  common  reason  and 
acknowledged  duty  of  mankind,  sanctioned  by  immemorial 
usage,  and,  as  such,  are  clearly  binding." 

There  is,  therefore,  a  point  to  which  the  courts  of  one 
State  or  country  are  not  required  to  go  by  way  of  comity, 
in  sanctioning  marriages  made  in  another  State  or  country ; 
and  that  is,  when  there  is  any  thing  in  the  marriage  they 
are  required  to  pass  upon  which  is  contrary  to  the  law  of 
nature,  or  in,  and  of  itself,  criminal  or  immoral. 

There  is  another  case  in  Massachusetts,  in  point  to  illns- 
•trate  the  distinction  which  is  made  between  things  wrong  by 
the  laws  of  nature,  or  pronounced  wrong  by  the  universal 
sentiment  of  the  christian  world,  and  things  which  are  merely 
prohibited  by  the  laws  of  some  christian  States  while  they 
are  allowed  in  others. 

Medway  «.  Needham,  16  Mass.  157. 

That  case  involved  the  marriage  of  a  mulatto  man  with  a 
white  woman.  This  was  a  contest  between  two  towns  in 
regard  to  the  support  of  paupers.  Both  parties  were  resi- 
dents of  Massachusetts,  and  went  into  the  neighboring  State 
of  Rhode  Island  and  were  married,  where  it  was  lawful  for 
blacks  and  whites  to  intermarry.  And  they  went  there  to 
be  married,  because  the  laws  of  Massachusetts  did  not  then 
allow  of  such  intermarriages.  The  law  of  the  latter  State 
not  only  prohibited  the  marria<);e  of  negroes  and  mnlattoes 
witli  white  persons,  but  expressly  declared  such  marriages 
roid.     But  yet  the  court  held  the  marriage  valid  in  Massa- 
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chusetts,  because  it  was  valid  in  Bhode  Island.  In  assigning 
reasons  fbr  the  decision,  they  place  marriage  contracts  in  a 
class  by  themselves,  distingnished  from  other  contracts.* in 
respect  to  the  point  before  t'bem,  by  considerations  which  do 
not  belong  to  other  contracts. 

They  say  that,  ^^  according  to  the  case  settled  in  England 
by  the  ecclesiastical  oonrt,  and  recognized  by  the  coarts  of 
common  law,  the  marriage  is  to  be  held  valid  or  otherwise, 
according  to  the  laws  of  the  place  where  it  is  contracted, 
although  the  parties  went  to  the  foreign  country  with  an 
intention  to  evade  the  laws  of  their  own.  This  doctrine  is 
repugnant  to  the  general  principles  of  law  relating  to  con- 
tracts; for  a  fraudulent  evasion  of  the  laws  of  the  country, 
where  the  parties  have  their  domicil,  could  not,  except  in 
the  contract  of  marriage,  be  protected  under  the  general 
principle.  Thus,  parties  intending  to  make  a  usurious  bar- 
gain cannot  give  validity  to  a  contract  in  which  more  than 
the  lawful  interest  of  their  country  is  secured,  by  passing 
into  another  territory,  where  there  may  be  no  restriction  of 
interest,  or  where  it  is  established  at  a  higher  rate,  and  ther6 
executing  a  contract  before  agreed  upon. 

"  The  exception  in  favor  of  marriages  so  contracted  must 
be  founded  on  principles  of  policy,  with  a  view  to  prevent 
the  disastrous  consequences  to  the  issue  of  such  marriages, 
as  well  as  to  avoid  the  public  mischief,  which  would  result 
from  the  loose  state,  in  which  people  so  situated  would  live." 

It  seems  to  have  occurred  to  the  court  that  th^  were  push- 
ing the  doctrine  of  policy  in  favor  of  validating  mnrriages, 
void  by  the  laws  of  the  State,  because  the  marriage  had  been 
made  in  Ehode  Island,  to  the  verge  of  holding  all  marriages 
celebrated  in  other  States  and  countries,  without  r^ard  to 
their  character,  to  be  valid  in  Massachusetts ;  for  they  imme- 
diately protest  against  having  that  broad  construction  given 
to  their  decision,  as  follows : 

"Motives  of  policy  may  likewise  be  admitted  into  the 
consideration  of  the  extent  to  which  this  exception  is  to  be 
allowed   to   operate.     If  without   any  restriction,   then    it 
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might  be  that  inceetuoiiB  marriages  might  be  contracted 
between  citizens  of  a  State  where  they  were  held  unlawful 
and  void,  in  countries  where  they  were  not  prohibited ;  and 
the  parties  return  to  live  in  defiance  of  the  religion  and  laws 
of  their  own  country.  But  it  is  not  to  be  inferred  from  a 
toleration  of  marriages,  which  are  prohibited  merely  on 
account  of  political  expediency,  that  others,  which  would 
tend  to  outrage  the  principles  and  feelings  of  all  civilized 
nations,  would  be  countenanced." 
There  is  another  case  in  Massachusetts  deciding  a  like  point. 

Cambridge  v.  liezington,  1  Pick.  508. 

That  was  a  case  also  between  two  towns  in  regard  to  the 
settlement  of  paupers.  Whether  certain  children  were 
legitimate,  depended  upon  whether  the  marriage  of  their 
father  in  New  Hampshire  was  to  be  regarded  as  a  valid 
marriage  in  Massachusetts.  The  father  of  the  children  had 
been  previously  married  in  Massachusetts  to  another  woman, 
and  had  been  divorced  from  her  by  a  decree  of  the  court,  on 
her  complaint,  for  adultery  committed  by  him.  She  was 
alive  at  the  time  of  his  alleged  marriage  in  New  Hampshire. 

The  court  declared  it  to  be  "  very  clear,  that,  by  the  laws 
of  this  commonwealth,  the  marriage  of  the  guilty  party  after 
a  divorce  a  vinculo  for  the  cause  of  adultery,  if  contracted 
within  this  State,  would  be  unlawful  and  void." 

But  it  was  conceded  that  the  second  marriage  was  valid  in 

New  Hampshire.    It  was  denied  that  the  father  of  the 

children,  if  alive  and  in  the  State,  could  enforce  any  of  his 

marital  rights.     They  say  that  "  it  would  be  competent  to 

the  courts  here  to  refuse  him,  upon  the  ground  that  the 

marriage  on  which  he  founded  his  claim  was  contracted  in 

Tiolation  of  the  laws  of  this  State,  and  that  it  was  contrary 

to  good  policy,  as  well  as  detrimental  to  the  public  manners 

that  he  should  be  allowed  to  enforce  such  claim ;  and  yet,  if 

his  children  of  the  second  marriage,  after  his  death,  should 

come  here  to  claim  an  inheritance  from  their  father,  the 

same  strictness  is  not  necessarily  to  be  applied,  as  the  same 

reiison  would  not  to  the  same  extent  exist." 

64 
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Bubject  to  all  the  pains  and  penalties  wliich  the  law  prescribes 
against  a  marriage  while  a  former  husband  or  wife  is  living ; 
nor  shall  it  aathorize  the  injured  party  again  to  contract  mat- 
rimony within  two  years  from  the  time  of  the  pronouncing 
the  final  decree. 

While  Benjamin  May  was  living,  in  1821,  his  divorced 
wife,  the  petitioner  for  dower,  married  again  in  the  State  of 
Tennessee,  to  the  said  John  Dickson,  and  continued  to  reside 
there  until  his  death.  He  died  seised  of  land  in  Tennessee, 
of  which  she  sought  dower. 

The  children  of  Dickson  by  a  former  wife  opposed  her  pro- 
cef^dings  for  dower,  on  the  ground  that  her  marriage  with 
their  father  was  void  on  account  of  her  former  marriage  in 
Kentucky. 

The  case  was  assumed  by  the  court  to  possess  great  politi- 
cal importance,  in  the  principles  involved,  and  was  very  elab- 
orately examined. 

It  was  said :  "  Before  the  divorce  of  Mary  May,  had  she 
come  to  this  State  and  married  John  Dickson,  she  would 
have  been  guilty  of  bigamy ;  for  it  matters  not  in  what  com- 
munity the  first  marriage  has  taken  place,  or  in  what  form, 
so  that  it  was  legal  in  the  country  where  it  was  solemnized  ; 
if  the  second  were  to  take  place  here,  it  would  be  bigamy. 

"  In  every  known  Christian  country  polygamy  is  prohib- 
ited, under  severe  penalties,  and  marriages  encouraged  and 
protected." 

Under  those  considerations,  the  court  held,  with  an  avowed 
reluctance,  as  follows : 

"  1.  That  Mary  May  had  no  husband  living,  and  is  not 
guilty  of  bigamy  by  our  statute ;  nor  has  she  violated  auy 
penal  law  of  our  State. 

"2.  No  principle  of  comity  among  neighboring  com- 
munities can  be  extended  to  give  force  and  effect  to  the  penal 
laws  of  the  one  society  exterritorially  of  the  other." 

It  should  be  borne  in  mind,  in  regard  to  the  class  of  cases 
here  referred  to,  that  the  foundation  upon  which  they  rest  is 
not  questioned.    The  States  where  the  marriages  were  entered 
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into,  which  were  alleged  to  be  illegal,  were  chrietiau  States, 
with  Constitations  and  laws  established  and  permanent,  in 
entire  accordance  with  the  requirements  of  civilization  and 
Christianity ;  and  the  marriages  in  qnestion  were  made  and 
celebrated  in  conformity  to  the  established  laws  of  those 
States,  so  as  to  be  there  valid  and  lawful  marriages.  It  only 
remained,  therefore,  to  apply  the  rule,  that  a  marriage,  law- 
ful in  the  State  where  consummated,  must  be  treated  as  valid 
and  lawful  in  every  State  and  country  where  civilized  and 
christian  institutions  constitute  their  polity  of  government. 

It  should  be  observed  that  this  rule  does  not  apply  to 
alleged  marriages  entered  into  where  there  exist  no  con- 
stitutions or  laws  of  government.  The  customs  and  usages 
of  savage  tribes  furnish  no  foundation  upon  which  that 
general  rule  of  nations  can  rest. 

See  Conway  e.  Beaaly,  3  Haggard,  689 ;  Story  on  Conflict  of 
Laws,  §§  116  a,  117. 

From  the  foregoing  authorities  it  is  evident  that  the  rule 
in  regard  to  marriages,  celebrated  in  a  foreign  State  or 
country,  is,  that  if  they  are  valid  by  the  laws  of  the  country 
where  the  marriage  contract  is  made,  they  are  valid  every 
where ;  and  that  no  exception  exists  to  the  rule  only  in  case 
the  marriage  has  been  made  in  violation  of  some  great  natural 
or  moral  law,  about  which  there  are  no  differences  of  opinion 
among  the  christian  nations  of  the  world.  The  reader  will 
not  fail  to  perceive  that  the  class  of  exceptions  may  truly  be 
said  to  be  no  exceptions  at  all,  practically ;  for  only  such 
marriages  as  are  made  in  christian  countries  come  within 
the  rule  at  all ;  and  no  violation  of  the  standard  moral  rules 
of  Christianity  can  be  expected  to  receive  sanction  in  those 
countries. 

It  is  also  evident  that  the  rule  of  these  authorities  is  based 
ujon  a  principle  or  character  widely  different  from  the  rule 
founded  upon  the  comity  of  nations ;  one  which  studies  to 
avoid  doing  injury  to  innocent  offspring,  and  in  doing  so 
is  compelled,  by  the  necessity  of  the  case,  to  respect  the 
guilty  and  the  innocent  alike.    The  guilty  widow  comes  in 
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for  the  same  respect  in  the  law  as  her  innocent  offspring, 
from  the  very  necessity,  that  the  one  cannot  suffer  the  dis- 
pleasure of  the  law  without  exposing  the  other  to  the  like 
affliction. 

There  is  a  class  of  cases  reported  from  States  bordering 
on  our  Indian  frontiers,  which  call  for  notice  in  this  connec- 
tion; and  which  cannot  certainly  be  justified  upon  any 
principle  of  the  comity  of  nations.  Johnson  v.  Johnson^  30 
Mo.  72,  is  a  case  of  the  class  here  referred  to. 

In  this  case,  the  widow  of  J.  W.  Johnson  claimed  dower 
in  certain  lands.  There  was  no  question  of  her  right  to 
dower.  The  dispute  related  merely  to  the  quantity  or  extent 
of  the  dower.  By  the  laws  of  that  State,  if  the  deceased 
husband  left  lawful  issue,  his  widow  was  entitled  to  the  use 
for  life  of  only  one-third  of  the  land  of  which  her  husband 
died  seised.  If  he  left  no  lawful  issue,  she  was  entitled  to 
dower  to  the  extent  of  one-half  of  the  estate.  In  this  case 
the  widow  claimed  one-half.  Defense  was  interposed  to  the 
extent  of  the  dower  right,  that  her  deceased  husband  left 
lawful  issue. 

It  appeared  in  evidence  that  the  deceased  husband  had, 
before  liis  marriage,  been  an  agent,  in  the  employ  of  the 
United  States  government,  among  the  Indians,  in  a  place 
outside  of  the  limits  of  any  organized  State  or  territory ; 
that,  while  there,  he  had  formed  connection  with  an  Indian 
woman,  the  daughter  of  an  Indian  chief,  named  Keokuck, 
had  lived  with  her  for  several  years,  and  had  three  children, 
the  issue  of  that  association  ;  all  daughters,  named  Ko&ella, 
Mary  and  Eliza.  He  had  brought  them  up,  educated  them 
and  introduced  them  to  society  as  his  daughters.  They 
had  remained  members  of  his  household,  as  his  children, 
until  they  were  married  and  settled  in  the  world.  During 
all  this  time  they  were  treated  as  legitimate  children,  and, 
as  such,  were  provided  for  in  his  will.  He  seems  to  have 
been  a  man  of  wealth  and  position. 

The  question  was,  whether  these  children  of  an  Indian 
mother,  born  in  an  Indian  'country,  where  Indian  customs 
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alone  prevailed,  were  "lawful  issue"  within  the  meaning  of 
that  phrase,  as  established  by  the  laws  of  Missouri.  It  was 
held  by  the  court  that  they  were  lawfiil  heirs. 

It  will  hardly  be  claimed  that  there  was  much  of  the 
comity  of  nations  due  to  the  customs  of  the  wild  Indian 
tribes.  Nor  will  it  be  an  easy  task  to  bring  marriage,  as 
practiced  among  the  Indians,  within  the  principle  laid  down 
by  Lord  Brougham,  in  the  case  before  cited,  that  to  consti- 
tute marriage  there  must  be  an  institution  at  least  resembling 
marriage,  as  practiced  in  christian  countries.  All  such  con- 
siderations, in  a  case  of  that  character,  must  be  laid  out  of 
view.  There  is  nothing  left,  in  such  case,  to  rely  upon, 
except  considerations  for  the  innocent  offspring,  upon  which 
to  base  a  decision  of  legitimacy. 

The  statutes  of  Missouri  seem  to  have  been  made,  con- 
siderately, to  relieve  the  courts  from  embarrassment  in  hold- 
ing such  associations  to  be  lawful  marriages.  They  make 
the  question  of  marriage,  which  is  generally  the  portal  to 
legitimacy,  wholly  immaterial,  by  declaring  that  "  the  issue 
of  all  marriages  decreed  null  in  law  shall  be  legitimate." 
The  court,  in  the  case  under  review,  availed  themselves 
of  the  provisions  of  that  statute  to  justify  their  decision. 
They  nevertheless  seem  to  have  felt  that  something  more 
was  wanting  to  make  the  justification  of  their  decision 
complete ;  and  they  proceed  to  lay  down  platitudes  of  mar- 
riage by  the  law  of  nature  and  the  customs  of  Indians 
generally,  which  is  certainly  next  to  the  law  of  nature.  For 
all  the  purposes  of  the  law  of  marriage,  as  established  among 
christian  nations,  they  might  as  well  have  invoked  to  their 
aid  the  customs  of  pairing,  for  the  purposes  of  procreation, 
among  the  wild  beasts  of  the  forest  and  the  jungle,  and  the 
fowls  of  the  air. 

The  fact,  whether  these  children  of  an  Indian  mother  were 
lawful  heirs  of  their  alleged  father,  was  submitted  to  a  jury 
to  find,  under  instructions,  as  follows :  that,  "  unless  the  jury 
find  that  John  W.  Johnson  and  the  Indian  woman  with  whom 
he  cohabited,  mutually  agreed  to  live  their  whole  Jives 
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together  in  a  state  of  union  as  husband  and  wife,  it  was  not 
a  mamage ;  nor  are  the  children  of  such  anion  capable  of 
inheriting  from  the  father." 

It  is  not  pretended  that  there  was  any  evidence  in  the 
case  which  tended  to  prove  that  any  snch  agreement  was 
necessarily  a  part  of  marriage,  as  known  among  the  costoms 
of  the  Indian  tribe  where  this  marriage  was  allied  to  have 
been  contracted.  This  instruction  to  the  jury  was,  there- 
fore, apparently  an  effort  of  the  court  to  ease  its  conscience 
by  undertaking  to  make  the  established  doctrines  of  christian 
countries  lap  over  upon  the  customs  of  the  Indians.  The 
jury,  as  they  sometimes  have  been  in  other  cases,  were  thus 
interposed  between  the  court  and  responsibility,  to  bear 
whatever  odium  there  might  be  in  holding  a  temporary 
arrangement  of  cohabitation  between  a  civilized  white  man 
and  an  uncivilized  Indian  woman,  in  a  country  of  Indians, 
to  be  a  marriage  in  the  eyes  of  the  law  of  a  civilized  and 
christian  State. 

They  also  undertake  to  reduce  the  law  of  nature,  in  con- 
stituting marriage,  to  distinctive  and  defined  rales  as  fol- 
lows: 

They  say,  "  It  may  be  further  conceded  that,  even  by  the 
law  of  nature,  a  mere  casual  commerce  between  the  sexes  does 
not  constitute  marriage.  But  when  there  is  a  cohabitation 
by  consent,  for  an  indefinite  period  of  time  for  the  procreation 
and  bringing  up  of  children,  that,  in  a  state  of  nature,  would 
be  marriage ;  and  in  the  absence  of  all  civil  and  religious 
institutions,  may  safely  be  presumed  to  be,  as  it  is  termed 
by  some  writers,  *  a  marriage  in  the  sight  of  God.'  *' 

The  tendency  of  such  speculations  in  regard  to  the  con- 
tract of  marriage  is,  to  weaken  the  respect  which  is  due  to 
marriage  as  an  institution  of  christian  and  civilized  nations. 
To  talk  of  marriage  as  an  institution  of  natural  laws,  is 
treating  the  marriage  of  christian  society  as  subordinated  to 
the  rude  customs  of  savages.  It  is  true,,  that  what  was  there 
said  in  regard  to  marriage  by  the  law  of  nature  was  merely 
a  repetition  from  Shelford  on  Marriage  and  Divorce.     But 
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it  is  idle  to  seek,  in  nature,  for  the  laws  which  shall  establish 
and  regulate  the  artificial  institutions  of  civilized  society. 
The  desires  and  wants  of  man  lead  to  marriage ;  but  the 
rules  and  regulations  which  establish  marriage  as  an  institu- 
tion of  society  and  govern  it  in  all  its  incidents  and  conse- 
quences, are  artificial  regulations  of  society,  designed  and 
fashioned  by  man.  Among  civilized  nations  marriage  is  a 
matter  of  contract  between  the  immediate  parties  thereto. 
To%ay  that  the  terms  and  provisions  of  that  contract  are  to 
be  found  in  natural  law  is  as  absurd  as  to  appeal  to  nature 
for  the  laws  which  regulate  other  contracts  between  man  and 
man. 

There  is  another  case  in  the  Missouri  reports,  which  car- 
ries the  law  of  marriage  by  nature  a  step  further,  by  the  aid 
of  the  statutes  of  that  State. 

Buchanan  'O,  Harvey,  35  Mo.  276. 

In  that  case,  a  white  man  was  the  husband  of  two  Indian 
women  of  the  Blackfeet  tribe,  and  had  issue,  a  child 
by  each.  The  question  was  whether  they  were  his  lawful 
heirs.  There  seems  to  have  been  no  grounds  for  dispute, 
that  his  relations  and  cohabitations  with  both  women  were 
perfectly  in  accordance  with  the  customs  of  Blackfoot  society. 
But  they  had  a  polygamous  character  which  is  not  sanc- 
tioned in  civilfzed,  christian  society.  By  the  rule  of  all  the 
authorities  such  marriages  were  void,  under  the  laws  of 
civilized  society,  however  valid  they  may  have  been  regarded 
among  the  Blackfoot  Indians.  But  then  the  statute  before 
referred  to  applied  and  made  the  child  of  each  woman  the 
lawful  heir  of  the  white  father.  The  rule  of  the  statute, 
that  the  "  issue  of  all  marriages  deemed  null  in  law  shall  be 
legitimate,"  was  sufticiently  comprehensive  to  legitimate 
both  the  children,  and  it  was  so  decided. 

There  is  a  case  in  Alabama  where  marriage  according  to 
Indian  customs,  assumed  to  be  a  valid  marriage  accord- 
ing to  such  customs,  was  respected  as  a  valid  marriage  by 
the  courts  of  Alabama. 

Wall  V.  WilliamBon,  8  Ala.  (N.  S.)  48. 
65 
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It  was  an  action  against  a  woman  on  a  promissory  note. 
She  defended  on  the  ground  that  she  was  a  married  woman, 
when  the  note  was  made  and  when  the  action  was  com- 
menced, and  was  not,  therefore  liable  to  the  action. 

She  was  a  woman  of  Indian  extraction,  and  claimed  to 
have  been  married  to  a  man  of  the  same  blood  by  the  name 
of  David  Wall.  The  marriage  was  entered  into  in  1831,  in 
the  territory  of  the  Choctaw  Indians.  They  lived  together 
as  husband  and  wife  from  1831  to  1839.  They  were  married 
according  to  the  customs  prevailing  among  the  Choctaw 
Indians. 

In  regard  to  the  usages  and  customs  of  the  Indians,  it  was 
proved,  that  men  were  allowed  a  plurality  of  wives,  and 
could  marry  and  dissolve  marriage  at  pleasure.  There  was 
no  permanency  to  the  relation  except  what  depended  on  the 
caprice  or  pleasure  of  the  man. 

The  court,  in  that  case,  was  requested  to  charge  the  jury 
as  follows  :  "  That  a  marriage  under  the  laws  and  customs 
of  the  Choctaws,  entered  into  in  a  place  where  such  laws 
and  customs  are  in  force,  is  recognized  as  a  valid  marriage  by 
the  laws  of  Alabama,  when  the  same  are  extended  over  the 
territory  where  the  parties  so  married  reside." 

The  court  reftised  to  charge  as  thus  requested,  but  did 
charge  as  follows: 

"  1.  That  the  living  together  of  an  Indian  man  and  woman 
would  not  be  regarded  by  the  laws  of  this  State,  as  such  a 
marriage  as  would  aflfect  a  contract  entered  into  by  the 
female. 

"  2.  That  if  the  defendant  was  abandoned  by  Wall,  and 
she  executed  the  note  after  he  had  left  her,  that  she  would 
be  bound  by  her  contract,  although  she  might  have  been 
married. 

"  3.  That  if,  according  to  the  customs  among  the  Choc- 
taws, the  parties  to  a  marriage  can  dissolve  it  at  pleasure,  by 
mere  separation,  and  that  the  defendant  and  Wall  did  sepa- 
rate ;  and  hence  the  defendant  was  liable  on  her  contract  as 
a  feme  %ole?^ 
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The  jury  found  a  verdict  for  the  plaintiff.  The  defendant 
took  exceptions  to  the  ruling  of  the  court  and  appealed. 
The  court  above  on  the  appeal  reversed  the  judgment. 

On  the  appeal,  the  defendant  contended  "  that  if  this  mar- 
riage was  valid  by  the  laws  and  usages  of  the  Choctaw  tribe 
of  Indians,  it  is  recognized  as  valid  by  the  laws  of  Alabama." 

The  court  remarked  that  "  the  validity  of  the  marriage, 
and  not  the  consequences  of  it,  as  to  the  defendant,  was,  at 
that  time,  the  subject  for  instruction.^' 

The  court  then  pronounced  for  the  general  rule,  that  a 
marriage  valid  hy  the  laws  of  the  State  or  country  where  it 
is  entered  into,  is  valid  everywhere,  and  declared  as  follows : 

"  It  may,  therefore,  be  considered  that  the  usages  and  cus- 
toms of  the  Choctaw^  tribe  continued  as  their  law,  and  gov- 
erned their  people  at  the  time  when  this  marriage  was  had. 
The  consequence  is,  that  if  valid  by  those  customs,  it  is  so 
recognized  by  our  law." 

Upon  the  grounds  thus  stated,  the  court  held  the  alleged 
marriage  to  be  a  valid  marriage,  and  the  judge  below  to  havo 
been  in  error,  in  refusing  to  charge  as  requested  by  the 
defendant. 

As  to  the  alleged  dissolution  of  the  marriage,  the  court 
held  as  follows :  "  It  is  very  clear  that  the  same  effect  must 
be  given  to  a  dissolution  of  the  marriage  by  the  Choctaw 
law,  as  given  to  the  marriage  by  the  same  law.  By  that  law, 
it  appears  the  husband  may  at  pleasure  dissolve  the  relation. 
His  abandonment  is  evidence  that  he  has  done  so.  We  con- 
ceive  the  same  effect  must  be  given  to  this  act  as  would  bo 
given  to  a  lawful  decree  in  a  civilized  community  dissolv- 
ing the  marriage.  How^ever  strange  it  may  appear,  at  this 
day,  that  a  marriage  may  thus  easily  be  dissolved,  the 
Choctaws  are  scarcely  worse  than  the  Romans,  who'  per- 
mitjed  a  husband  to  dismiss  his  wife  for  the  most  frivolous 
cause." 

This  case  was  again  tried,  and  again  came  before  the  same 
court  on  appeal. 

11  Ala.  R.  (N.  S.)  826 
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There  is  a  decision  of  like  character  in  Tennessee. 

Morgan  «.  McGhee,  5  Humph.  18. 

« 

In  this  case,  a  woman  bronght  an  action  to  recover  the 
possession  of  certain  slaves  which  she  claimed  to  own.  The 
chief  ground  of  the  defense  was,  that  she  was  a  married 
woman  and  could  not  bring  action  in  her  own  name. 

It  appeared  in  evidence  that  she  was  a  half-blood  Cherokee 
Indian,  and  had  been  married  to  a  white  man  in  the  Cherokee 
country,  according  to  the  usages  and  customs  of  marriage 
among  the  Cherokee  tribe  of  Indians.  Her  husband  was 
then  alive. 

The  court  held  the  marriage  valid  ;  and  that  the  plaintiff 
being  a  feme  covert  could  not  maintain  the  action. 

In  arriving  at  that  decision,  the  court  reasoned  substan- 
tiall J  as  follows :  that  as  all  marriages  of  a  foreign  country, 
consummated  in  pursuance  of  the  forms  and  usages  of  such 
country,  are  recognized  as  valid  by  the  laws  of  Tennessee, 
therefore  a  marriage  consummated  according  to  the  usages 
and  customs  of  the  Cherokee  tribe  of  Indians,-  within  that 
portion  of  the  Cherokee  country  which  is  within  the  limits 
of  Tennessee,  although  before  the  extension  of  the  laws  of 
Tennessee  over  it,  was  valid. 

The  serious  consequences  which  the  court  apprehended 
might  follow  from  deciding  otherwise,  seem  to  have  had  a 
strong,  if  not  a  controlling  effect  upon  the  decision.  They 
say  ,  "  To  hold  this  marriage  void  would  be  to  vitiate  all  the 
marriages  made  in  the  nation,  and  might  be  productive  of 
much  mischief." 

It  will  be  difficult  to  vindicate  this  class  of  decisions,  in 
accordance  with  the  standard  of  validity  which  has  been 
established  for  marriages  in  christian  countries.  They  lack 
every  element  which  civilized  society  requires  to  constitute 
marriage.  The  Indian  tribes  have  no  system  of  lawsj  no 
political  institutions,  and  no  tribunals  to  enforce  laws,  such 
as  civilization  recognizes.  It  will  be  impossible  for  a  court 
to  find  any  thing  among  those  tribes  which  can  be  truly 
declared  to  be  the  marriage  institution  of  Christianity  and 
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civilization.  And  so  long  as  no  such  thing  can  there  be 
found,  it  is  idle  to  hold  that  any  cohabitation  between  man 
and  woman  there  practiced,  according  to  the  usages  and  cus- 
toms of  tbo|e  tribes,  deserves  to  be  treated  as  a  valid  mar- 
riage in  civilized  society. 

The  arrangements  called  marriages  among  the  Indian 
tribes,  in  the  cases  before  cited,  certainly  lack  that  perman- 
ency which  the  authorities  require  as  essential  to  marriage. 
It  seems  to  be  conceded  by  all  the  authorities,  that  to  consti- 
tute marriage,  there  must  be  a  contract  of  an  enduring  char- 
acter, as  distinguished  from  a  temporary  association  for  the 
commerce  of  the  sexes. 

'^  The  characteristic  feature  of  the  marriage  contract  is  its 
permanency ;  for  although  it  originates  in  the  will  of  the 
parties,  yet,  after  being  contracted,  the  duration  of  the  union 
is  totally  independent  of  the  will  of  the  parties." 

Shelford  on  Marriage  and  Divoice,  8. 

The  same  author  holds  that  that  characteristic  is  necessary 
to  constitute  mamagc  by  the  law  of  nature. 

Another  author  defines  marriage  as  "  a  civil  status,  exist- 
ing in  one  man  and  one  woman,  legally  united  for  life,  for 
those  civil  and  social  purposes  which  are  founded  in  the  dis- 
tinction of  sex." 

Bishop  on  Marriage  and  Divorce,  g  20. 

%  The  last  named  author  further  says  of  marriage  in  the 
same  section :  "  Its  source  is  the  law  of  nature,  whence  it  has 
flowed  into  the  municipal  laws  of  every  civilized  country, 
and  into  the  general  law  of  nations.  And  since  it  can  exist 
only  in  pairs,  and  since  no  persons  are  compelled,  but  all 
who  are  capable  are  permitted,  to  assume,  —  marriage  may 
be  said  to  proceed  from  a  civil  contract  between  one  man 
and  one  woman  of  the  needful  physical  and  civil  capacity. 
Wliile  the  contract  remains  executory,  that  is,  an  agreement 
to  marry,  it  differs  in  no  essential  particulars  from  other  civil 
contracts ;  and  an  action  for  damages  may  be  maintained  on 
a  violation  of  it.     But  when  it  becomes  executed  in  what 
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the  law  recognizes  as  a  valid  marriage,  its  natnre  as  a  con- 
tract is  merged  in  the  higher  nature  of  the  status.  And, 
though  the  new  relation  may  retain  some  similitudes  to 
remind  us  of  its  origin,  the  contract  does  in  tru^i  no  longer 
exist ;  but  the  parties  are  governed  by  the  law  of  husband 
and  wife." 

The  mistake  in  assuming  any  arrangement  made  among 
the  Indian  tribes  to  be  marriage,  such  as  is  recognized  as  the 
personal  status  of  the  parties,  among  all  civilized  nations 
alike,  is  found  in  their  uncivilized  condition.  It  is  absurd 
to  undertake  to  associate  them  among  the  family  of  nations 
as  having  laws  and  institutions  calling  for  comity  and  respect 
They  have  no  political  organization,  no  institutions  of  gov- 
ernment, no  laws,  no  written  language,  no  pretense  of  civil- 
ized customs  and  manners ;  in  short,  they  have  no  status 
among  the  nations  of  the  earth.  With  no  laws  of  husband 
and  wife  among  themselves,  and  no  ideas  of  any  such  per- 
sonal statns,  there  is  an  entire  absence  of  the,  thing  itself, 
which  is  known  as  marriage,' — as  a  married  man  and  a  mar- 
ried woman,  carrying  with  them  wherever  they  may  go,  that 
relation. 

That  class  of  decisions  can  be  vindicated  only  on  the 
necessities  which  have  resulted  from  the  mingling  together 
of  individuals  of  the  two  races,  the  civilized  and  the  savagre: 
not  in  the  modes  established  among  the  civilized,  but  in 
accordance  with  savage  customs  and  usages.  It  may  have^ 
been  very  convenient,  and,  perhaps,  desirable,  to  have  treated 
the  associations  so  formed  as  within  the  laws  of  marriage, 
and  attended  by  the  legal  incidents  of  marriage.  But  they 
should  have  been  put  upon  that  ground  alone.  It  is  a  libel 
upon  the  civilized  nations  of  the  earth  to  associate  among 
them  the  uncivilized  Indians  of  America,  as  peers  in  the  laws 
and  customs  relating  to  marriage,  the  most  respected,  the 
most  zealously-guarded,  and  the  most  sacred  civil  institution 
known  to  civilized  man.  If  that  class  of  authorities  was 
carried  out  to  their  legitimate  end,  every  savage  now  wander- 
ing ofi  the  plains  and  in  the  mountains,  would  hold,  in  the 
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eyes  of  the  law,  the  status  of  husband  or  wife ;  and  all  would 
be  the  lawful  issue,  in  legal  estimation,  of  their  fathers,  if 
they  could  find  out  who  their  fathers  were. 

The  question  of  the  validity  of  an  alleged  marriage  was 
very  elaborately  discussed  in  Connecticut,  in  Goaheii  v,  Stoii- 
nington,  4  Conn.  209. 

The  action  was  brought  by  the  one  town  against  the  other, 
to  recover  in  assumpsit  for  support  furnished  by  the  one 
town  to  paupers  who  were  alleged  to  have  gained  a  settle- 
ment in  the  other  town.  The  persons  supported  were  a 
woman  and  her  children.  It  was  a  question  in  dispute 
whether  they  had  ever  gained  a  legal  settlement  in  Stonning- 
ton ;  and  the  determination  of  the  dispute  depended  upon 
whether  the  mother  of  the  children  was  the  wife  of  a  certain 
man.  He  was  conceded  to  have  a  legal  settlement  in  Ston- 
nington.  And  if  she  was  his  wife,  and  the  children  were  the 
issue  of  the  marriage,  the  town  of  Goshen  was  entitled  to 
recover. 

It  was  in  evidence  that  about  fourteen  years  before  the 
trial,  and  before  the -birth  of  any  of  the  children,  the  alleged 
husband  and  wife  were  married  by  a  man  proved  to  be  an 
ordained  deacon  of  the  Methodist  Episcopal  Church,  a  located 
preacher  in  the  town  of  Cornwall,  and,  by  the  usages  and 
customs  of  the  Methodists,  authorized  to  celebrate  marriages. 

It  seems  to  have  been  impliedly  conceded,  however,  at 
least  by  the  court,  that  the  person  who  performed  the  cere- 
mony on  that  occasion  was  not  authorized  to  celebrate  the 
marriage  ceremony.  But  the  plaintiff  contended,  and  the 
court  held,  that,  if  the  ceremony  did  not  constitute  a  valid 
marriage,  at  .the  time  it  took  place,  it  was  made  valid  by  a 
statute  subsequently  enacted,  in  1820,  the  sixth  section  of 
which  was  as  follows : 

"  That  all  marriages,  which  have  heretofore  been  performed 
and  celebrated  in  this  State  by  a  magistrate,  justice  of  the 
peace,  or  a  minister,  ordained  or  qualified,  and  empowered 
to  celebrate  marriages,  according  to  the  forms  and  usages  of 
any  religious  society  or  denomination,  are  hereby  declared 
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to  be  good  and  valid  to  all  intents  and  purposes  whatever; 
anj  law,  custom  or  usage  to  the  contrary  notwithstanding." 

The  alleged  marriage  had  been  celebrated  some  years 
before  the  passage  of  this  act,  and  the  children  had  then 
been  born,  and  this  account  for  their  support  had  then  been 
incurred.  At  that  time  the  mother  and  children,  the 
paupers,  were  settled  in  the  town  of  Goshen.  But  if  this 
act  had  the  eflfect  to  validate  the  alleged  marriage,  then  it 
was  conceded  that  it  would  follow,  as  an  ulterior  eiFect,  that 
the  settlement  of  the  paupers  was  transferred  from  Goshen 
to  Stonnington,  and  Goshen  was  entitled  to  recover  from 
Stonnington  for  the  support  Goshen  had  before  furnished  to 
them. 

The  verdict  in  the  court  below  was  given  for  the  time, 
commencing  October  8,  1818,  to  September  9,  1820.  This 
was  a  period  of  time  all  before  the  statute ;  and  to  be  sus- 
tained by  the  statute  called  for  a  retroaction  thereof  for  the 
whole  amount  of  the  demand. 

The  court,  in  construing  the  statute,  decided  that  this  con- 
firmatory act  was  not  merely  prospective,  but  was  retroactive 
by  explicit  provision  or  necessary  implication,  leaving  no 
room  for  an  exclusively  prospective  application.  It  not  only, 
by  its  express  terms,  imparted  validity  to  marriages  before 
made,  but  confirmed  them  to  all  intents  and  purposes.  There 
was  no  ground  upon  which  to  contend  that  the  legislature 
did  not  intend  that  the  act  should  have  a  retrospective 
operation. 

The  only  question  then  left  against  the  operation  of  the 
act  was,  whether  it  was  constitutional;  that  is,  whether 
the  legislature  had  authority  to  do  what  they  had  assumed 
to  do. 

It  was  contended  that  it  was  in  conflict  with  the  provision 
of  the  Conjititution  of  the  State,  which  divided  the  powers 
of  the  government  into  a  legislative  department,  an  execu- 
tive department,  and  a  judicial  department;  that  the  statute 
in  (pujstion  was  an  assumption  by  the  legislative  department 
of  the  powers  of  the  judicial  department.     The  court  denied 
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that  construction,  and  held  that  the  act  in  question  did  not 
purport  to  pass  upon  any  previous  statute,  or  the  validity  of 
any  preceding  transaction,  by  way  of  judicial  construction, 
but  purported  to  give  validity  to  certain  proceedings,  which 
were  supposed  to  lack  validity  before ;  that,  although  the  act 
was  explicitly  retrospective  and  affected  the  rights  of  indi- 
viduals, it  did  not  authorize  the  judiciary  to  pronounce  it 
void,  because  it  was  reasonable  in  its  provisions  and  con- 
ducive to  the  public  good.  The  plaintiff  had  a  verdict, 
under  the  direction  of  the  court,  and  a  new  trial  was  denied 
by  the  court  above. 

TJie  theory  and  principle  whereupon  this  kind  of  retroac- 
tive legislation  was  sustained  by  the  court  was  stated  by 
Chief  Justice  Ilosmer,  in  delivering  the  opinion  of  the  court, 
as  follows : 

^^  The  act  of  May  20th  was  intended  to  quiet  controversy 
and  promote  the  public  tranquillity.  Many  marriages  had 
been  celebrated,  as  was  believed,  according  to  the  prescrip- 
tions of  the  statute.  On  a  close  investigation  of  the  subject, 
under  the  prompting  scrutiny  of  interest,  it  was  made  to 
appear  that  there  had  been  an  lionest  misconstruction  of  the 
law ;  that  many  unions,  which  were  considered  as  matrimo- 
nial, were  really  meretricious ;  and  that  the  settlement  of 
children,  in  great  numbers,  was  not  in  the  towns  of  which 
their  fathers  were  inhabitants,  but  in  different  places.  To 
furnish  a  remedy  co-extensive  with  the  mischief,  the  legislature 
have  passed  an  act  confirming  the  matrimonial  engagements 
supposed  to  have  been  formed,  and  giving  to  them  validity, 
as  if  the  existing  law  had  precisely  been  observed.  The  act 
intrinsically  imports  that  the  legislature  considered  the  law 
of  1820  to  be  conformable  to  justice  and  within  the  sphere 
of  their  authority.  It  was  no  violation  of  the  Constitution  ; 
it  was  not  a  novelty,  such  exercise  of  power  having  been 
frequent,  and  the  subject  of  universal  acquiescence ;  and  no 
injustice  can  arise  from  having  given  legal  efficacy  to  volun- 
tary engagements  and  from  accompanying  them  with  the 
consequences  which  tliey  always  import." 

56 
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In  another  part  of  the  opinion  he  sajs:  "I  believe  no 
person  will  deny  that  the  exercise  of  legislative  authority, 
merely,  and  without  further  consequences,  to  confirm  mar- 
riages not  duly  celebrated,  is  valid,  although  clearly  retro- 
spective and  manifestly  operating  on  the  rights  of  individ- 
uals." 

According  to  the  doctrine  of  this  case,  any  present  agree- 
ment to  marry,  entered  into  between  two  persons  who  have 
the  requisite  physical  and  mental  capacity,  for  the  status  of 
husband  and  wife,  although  it  may  not  be  attended  with  the 
ceremonies  required  to  constitute  a  valid  marriage  by  the 
laws  of  the  State  where  the  agreement  is  made,  could  be 
validated  by  after  legislation. 

This  is  put  upon  the  same  principle  of  legislation  declaring 
the  official  acts  of  a  public  officer,  who  has  acted  before  he 
was  legally  qnalified,  to  be  valid  as  though  he  had  been  quali- 
fied ;  or  of  an  act  which  confirms  or  extends  the  existence  of 
a  corporation  otherwise  defunct ;  or  of  any  other  of  that 
class  of  acts  generally  distinguished  as  confirmatory  acts. 

In  the  case  of  The  City  of  Bridgeport  v.  Housatonic  Hail- 
road  Co,y  15  Conn.  496,  this  kind  of  legislation  was  spoken 
of  as  follows:  "  The  end  of  all  confirmatory  laws,  so  far  as 
tliey  are  intended  to  be  retroactive,  is  to  set  up  and  give 
original  eflect  to  acts  before  void  or  inoperative.  Such  was 
the  object,  and  such  the  efle^^t  of  our  statute  of  1820,  confirm- 
ing void  inarriage^P 

"  And  such,  also,  for  many  years,  has  been  annually  true 
of  the  resolves  of  the  General  Assembly  confirming  the 
void  acts  of  the  assessors  and  boards  of  relief  in  making  out 
the  tax  lists  of  the  towns." 

The  constitutionality  of  this  class  of  legislation  is  abun- 
dantly sustained  by  the  adjudicated  cases. 

In  the  case  of  Wilkinson  v.  Leland^  2  Peters,  627,  the 
Supreme  Court  of  the  United  States  affirmed  the  constitu- 
tionality of  an  act  of  Hhode  Island  confiriiiinc:  and  makiiii:: 
valid  a  previous  sale  and  conveyance  of  land  in  thnt  Stalo, 
made  by  an  executrix  for  the  payment  of  the  debts  of  the 


ILLEGITIMACY,  443 

testator,  under  an  order  of  a  probate  court  in  New  Hamp- 
shire. 

The  cases  are  numerous,  which  hold  the  same  doctrine. 

pee  Colder  9.  Bull,  8  Dallas,  886 ;  Foster  «.  The  Essex  Bank, 
16  Mass.  243 ;  Mather  v.  Chapman,  6  Conn.  54 ;  Beach  v. 
Walker,  id.  190. 

Second.  Thus  far,  on  the  subject  of  marriage,  we  have 
only  treated  of  what  is  necessary  to  constitute  marriage.  It 
remains  to  consider  how  marriage  may  be  proved,  as  required 
to  establish  the  legitimacy  of  children.  We  have,  in  the 
work  on  Real  Estate  before  referred  to,  examined  both  the 
question  of  marriage  and  its  required  proof,  at  some  length, 
and  do  not  intend  to  repeat  therefrom. 

The  question  of  the  legitimacy  of  children  presents  the 
question  of  marriage  in  a  manner  somewhat  different,  not 
in  principle,  but  in  the  facts  and  circumstances  that  may 
be  used  to  prove  marriage,  from  questions  of  dower  and 
curtesy.  A 

Upon  this  branch  of  the  subject,  there  is  a  very  instruct- 
ive case  reported  in  4  Bradford's  R.  28,  Ferrie  v.  The  PuJh 
lie  Administrator, 

The  case  is  also  reported  from  the  New  York  Court  of 
Appeals,  under  the  title  of  Caujolle  v  Ferrie^  23  N.  T.  90. 

There  is  presented  in  that  case  almost  every  forna  of  evi- 
dence of  legitimacy  of  children,  tending  to  prove  birth  in 
wedlock,  which  it  is  possible  to  be  presented  or  conceived 
of.  The  discussions  of  counsel,  and  of  the  respective  courts, 
are  very  elaborate  and  learned. 

The  evidence  in  the  case  was  made  up  of  reputation  and 
circumstances  of  every  conceivable  form  and  variety. 

Reputation  of  chastity ;  reputation  of  want  of  chastity ; 
reputation  of  marriage;  reputation  of  no  marriage;  hearsay 
that  the  child  was  a  bastard  ;  hearsay  that  it  was  not  a  bast- 
ard ;  opinions  of  witnesses  that  the  woman  was  married  ; 
opinions  that  she  was  not  tnarried  ;  that  a  witness  had  never 
heard  reproach  against  the  chastity  of  the  woman  ;  that  he 
had  heard  such  reproach ;  that  she  was  the  mother  of  the 
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child ;  that  she  was  not  tlie  mother  of  the  child ;  that  she 
had  sought  for  her  child  in  America ;  that  she  had  made  no 
such  search ;  that  she,  on  some  particular  occasion,  spoke 
of  her  child ;  that  she  never  spoke  of  her  child ;  were  all 
made  matters  of  evidence  before  the  surrogate,  in  that  case, 
touching  the  legitimacy  or  illegitimacy  of  the  child. 

The  statements  of  the  mother,  that  she  was  married  in  the 
United  States ;  that  the  husband  of  the  child  had  sent  her 
to  get  this  child,  and  that  she  and'  her  hut  band  knew  that 
the  child  was  theirs,  were  made  matter  of  evidence  in  the 
issue  of  legitimacy. 

Stories  as  to  the  woman  having  had  a  child  by  the  hus- 
band at  a  certain  time,  and  statements  that  she  had  no 
such  child,  were  admitted  in  evidence.  The  facts  and 
circumstances  thus  inquired  after  had  occurred  or  taken 
place,  some  of  them,  a  half  century  before  the  testimony  was 
taken. 

The  general  rules  by  which  circumAntial  testimony 
touching  the  legitimacy  of  children  is  to  be  estimated  or 
tested,  are  sui  generis^  according  to  all  the  decisions.  Thus, 
in  the  case  of  Ferrie  v.  The  Public  Administrator^  it  was  said 
by  the  surrogate,  referring  to  the  case  of  Piers  v.  Piers^  in  the 
house  of  Lords,  of  England,  that  "  the  principle  established 
in  this  case  was,  that  the  question  of  the  validity  of  a  mar- 
riage cannot  be  tried  like  any  question  of  fact  which  is  inde- 
pendent of  presumption,  for  the  reason  that  the  law  presumes 
strongly  in  favor  of  marriage,  particularly  after  the  lapse  of 
a  great  length  of  time.  The  court  seemed  to  adopt  the  doc- 
trine laid  down  by  Lord  Lyndhurst,  in  Morris  v.  DavieSy  5 
CI.  &  Fin.  163,  that  'the  presumption  of  law  is  not  lightly 
to  be  repelled,  it  is  not  to  be  broken  in  upon,  or  shaken  by  a 
mere  balance  of  probability,  the  evidence  for  the  purpose  of 
repelling  it  must  be  strong,  distinct,  satisfactory  and  conclu- 
sive.' Or,  as  Lord  Cottenham  stated  the  proposition,  *  a  pre- 
sumption of  this  sort  in  favor  of  a  marriage  can  only  be 
negatived  by  disproving  every  reasonable  possibility,  —  you 
should  negative  every  reasonable  possibility.' " 
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It  must  be  conceded,  that  the  rule  thus  generally  expressed 
is  somewhat  difficult  of  appreciation  and  application  to  the 
actual  trial  of  such  an  issue.  Wlien  an  issue  of  fact  is 
to  be  determined  by  a  jury,  or  otherwise,  as  to  whether 
tliere  was  a  marriage  between  two  persons,  at  or  before  a 
particular  tiijie,  or  before  a  particular  event,  as,  for  exam- 
ple, before  the  birth  of  a  child,  it  is  not  necessary  to  prove 
by  direct  testimony,  the  celebration  of  the  marriage.  It 
is  not  required  that  there  shall  be  an  official  certificate 
of  the  marriage,  or  the  testimony  of  persons  who  were 
present  and  witnessed  the  ceremony.  It  is  sufficient 
to  prove  facts  and  circumstances  from  which  it  may  be 
reasonably  inferred  that  there  was  a  marriage.  Proof  of 
cohabitation  as  husband  and  wife,  that  such  relation  was 
acknowledged  by  the  persons  claiming  to  have  been  married, 
and  by  their  families  and  friends,  and  any  other  circum- 
stances  from  which  marriage  may  be  reasonably  inferred, 
are  legitimate  e^dence  of  marriage.  And  when  the  evi- 
dence convinces  tne  mind  that  there  had  been  a  marriage,  it 
should  be  so  found.  It  is  true  marriage  is  presumed  and 
legitimacy  is  presumed  from  certain  facts  and  circumstances. 
But  the  facts  and  circumstances  upon  which  the  presump- 
tions are  to  rest  must  be  proved  before  the  presumptions  can 
arise.  Then,  the  presumptions  can  be  repelled  by  direct  evi- 
dence, showing  that  there  was  no  marriage. 

It  is  true,  also,  that  the  law  is  allowed  to  be  more  sensitive 
to  presumptions  in  favor  of  marriage,  when  the  legitimacy  of 
children  is  the  question  to  be  determined,  than  in  the  deter- 
mination of  any  other  question.  The  learned  surrogate  of  the 
county  of  New  York  has  stated  the  rule  upon  this  subject,  as 
follows :  "  The  presumption  thus  charitably  entertained  by 
the  law  in  favor  of  marriage  operates  with  the  greatest  force 
when  children  alone  are  interested.  In  such  cases  it  has  not 
been  customary  in  the  ecclesiastical  courts  of  England  to 
require  such  strict  proof  as  would  be  demanded  were  the 
parents  living.  The  children,  at  least,  are  innocent,  if  there 
has  been  any  irregularity.     They  have  not  the  same  means 
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of  knowledge  which  were  possessed  by  the  parties  in  chief; 
objections  which  the  parents  might  readily  have  answered ; 
suspicious  and  mysterious  circumstances  which  they  possibly 
could  have  cleared  up  and  explained,  the  children  may  be 
utterly  unable  to  solve  or  elucidate ;  and  the  same  inferences 
ought  not  to  be  drawn  from  tlieir  failure  to  do  so,  as  might 
witli  propriety  be  deduced  against  the  parents." 

He  then  quotes,  approvingly,  from  Sir  William  Scott,  as 
follows :  "  It  is  certain,  that  the  illegitimacy  of  a  child  may 
be  proved  by  probable  evidence,  perhaps  by  reputation  onlyj 
but  then  the  reputation  must  be  clear  and  undoubted;  it 
must  be  uniform,  for,  if  a  reputation  has  existed  both  ways, 
the  conclusion  would  be  in  favor  of  the  marriage." 

The  principles  which  are  to  control  in  such  cases  are  de- 
clared by  the  surrogate  as  follows:  "It  is  an  established 
maxim  that  the  presumption  is  always  in  favor  of  marriage. 
There  are  certain  legal  rules  in  relation  to  presumptive 
evidence  which  are  approved  by  reason,  sound  policy,  the 
common  sense  of  mankind,  and  for  the  honor  of  jurispru- 
dence, I  may  add,  charity.  They  are  not  accidental  rules, 
but  have  their  basis  laid  broad  and  deep  in  the  immutable 
l)rinciples  of  morality  and  equity,  and  their  observance  is 
largely  conducive  to  the  order,  happiness,  and  welfare  of 
society.  There  are  also  degrees  in  the  weight  or  force  of 
different  presumptions;  and  here  again  the  law  is  not  so 
cold,  nor  so  regardless  of  humanity,  as  to  reject  with 
stoicism  the  claims  of  charity  and  the  appeals  of  helpless 
orphanage." 

4  Bradford's  Rep.  84. 

In  Cavjolle  v.  Ferrie,  23  N.  T.  106,  107,  it  was  declared 
in  regard  to  proof  of  marriage,  that  "strict  proof  is  only 
required  in  prosecutions  for  bigamy,  and  in  actions  for  crim- 
inal conversation.  A  marriage  may  be  proven  in  other  cases 
from  cohabitation,  reputation,  acknowledgment  of  the  par- 
ties, reception  in  the  family,  and  other  circumstances  from 
which  marriage  may  be  inferred." 
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In  Starr  v.  Peck^  1  Hill,  270,  there  was  a  single  question 
presented  to  the  jury  to  find,  namely:  whether  the  person 
under  whom  the  defendant  claimed  to  succeed  was  a  legiti- 
mate child. 

It  was  conceded  that  the  land  in  question  formerly  be- 
longed to  one  Samuel  Starr.  The  plaintifis  claimed  to  make 
title  as  heirs  at  law  of  Chauncey  Starr,  deceased,  a  son  of  the 
said  Samuel  Starr.  The  title  of  the  plaintiffi  to  one-half  was 
admitted  by  the  defendant. 

The  defendant  owned  the  right  of  one  Abby  Peck,  a 
deceased  daughter  of  the  said  Samuel  Starr  by  Sarah  Barnes, 
to  whom  Samuel  Starr  was  married,  and  who  was  the  mother 
of  Chauncey  Starr,  the  father  of  the  plaintiffs.  The  plaint- 
iffs denied  the  defendant's  title  on  the  ground  that  Abby 
Peck  was  illeg'timate,  by  reason  of  her  birth  before  the 
marriage  of  her  father  and  mother,  the  said  Samuel  Starr 
and  Sarah  Barnes. 

It  appeared  by  the  evidence  on  the  trial,  that  the  said 
Samuel  and  Sarah  were  formally  married  by  a  clergyman 
in  Connecticut  more  than  fifty  years  before  the  trial.  At 
the  time  of  the  trial  both  were  dead,  but  it  was  shown 
that  they  had  cohabited  as  husband  and  wife  until  they 
were  separated  by  death.  The  said  Abby  and  Chauncey 
were  admitted  to  be  their  children,  but  Abby  was  born  ten 
days  before  the  marriage.  Samuel  had  visited  Sarah  by 
way  of  courtship  for  a  year  before  the  marriage.  He  was 
a  sailor,  and  was  absent  at  sea  when  Abby  was  bom.  Abby 
was  brought  up  by  them  as  their  child,  and  was  always 
treated  as  such. 

It  seems  to  have  been  conceded,  that,  if  Abby  was  born 
before  the  marriage,  she  was  illegitmate  and  could  not  have 
succeeded  to  her  father  as  his  heir.  But  the  judge  left  it 
to  the  jury  to  find,  whether  there  had  not  been  a  marriage 
in  fact  before  the  said  formal  ceremony,  and  before  the  said 
Samuel  last  went  to  sea.  '  And  the  jury  found  a  verdict  for 
the  defendant.  The  plaintiffs  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  unsustained  by  the  evidence. 
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It  was  conceded  by  the  court,  that  there  was  "  no  direct 
evidence  of  any  marriage"  before  the  marriage  ceremony. 
But  a  new  trial  was  denied  by  the  court.  And  the  decision 
was  placed  upon  the  grounds,  that  the  facts  and  circum- 
stances, proved  to  have  existed,  were  sufficient  to  authorize 
the  jury  in  finding  a  marriage  in  fact  between  the  father  and 
mother  before  the  birth  of  the  child.  The  circumstances 
relied  upon  were,  tlie  fact  of  an  agreement  to  marry  pre- 
viously, the  treating  of  the  child  as  legitimate  by  the  parents, 
and  their  living  together,  as  husband  and  wife,  as  long  as 
both  lived.  It  was  also  said,  that  in  addition,  there  was 
*'  the  presumption  that  the  parties  would  not  indulge  in  a 
connection  which  was  immoral,  not  to  say  criminal,  especially 
when  they  miglit,  themselves  alone,  have  rendered  it  inno- 
cent, by  a  marriage  contract  per  verba  de  presenti.  We  are 
to  presume  against  a  notorious  act  of  immorality  almost  as 
strongly  as  we  would  agaii^st  the  commission  of  a  legal  crime." 

Upon  considerations  of  that  character,  the  court  expressed 
their  conclusion  to  sustain  the  verdict  of  the  jury  as  follows : 
"  Secret  cohabitation,  pregnancy  and  birth,  followed  by  im- 
mediate solemnization  and  public  cohabitation  for  life,  would 
seem  to  furnish  considerable  evidence  that  the  parties  had 
agreed,  before  that  connection  which  resulted  in  pregnancy, 
to  consider  themselves  as  married  in  fact.  The  case  bears 
no  feature  of  lieartless  prostitution.  The  proofs  are  plain, 
that  the  object  of  both  parties  was  marriage ;  and  it  seems 
not  at  all  extravagant  to  presume,  in  favor  of  the  female  at 
least,  that  before  submitting  to  a  connection  she  must  other- 
wise have  considered  criminal  in  the  highest  degree,  she  would 
have  required  such  a  form  of  contract  as  to  change  its  charac- 
ter. Nothing  appears  in  the  case,  leading  one  to  suppose 
that  her  husband  would  have  hesitated  in  making  such  a 
contract ;  and  that  it  was  not  publicly  acknowledged  and 
solemnized  before  the  birth  of  the  child,  may  be  set  down  as 
the  result  of  his  accidental  detention  at  sea,  for  a  considera- 
ble longer  time  than  the  regular  course  of  his  voyage 
required." 
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This  would  seem  to  be  an  extreme  case  in  favor  of  the 
presumption  of  legitimacy  of  children.  If  to  be  taken  as 
presenting  the  true  doctrine,  it  would  be  difficult  to  prove 
illegithnacy,  where  the  parents  had  been  married,  and  co- 
habited as  husband  and  wife  for  a  life-time,  and  where  the 
child  had  always  lived  with  them  and  been  educated  and 
cared  for  as  legitimate ;  and  especially,  after  a  long  lapse  of 
time  and  tlie  death  of  the  parents.  The  formal,  ceremonial 
marriage  in  that  case  was  regarded  as  evidence  against  the 
legitimacy  of  the  child,  and  could  not  favor  it,  for  her  birth 
was  conceded  to  precede  that  ceremony.  It  would  have 
been  less  difficult  to  presume  marriage  in  fact  at  an  earlier 
day,  in  case  there  had  been  no  formal  ceremony  thereafter. 
That  case,  therefore,  in  its  principles  and  rules,  embraces  all 
cases  of  the  children  of  parents  who  cohabit  as  husband  and 
wife,  and  treat  the  children  as  legitimate;  and  particularly,  all 
oases  where  parents  have  been  for  a  long  time  dead,  and  the 
only  evidence  of  marriage  of  the  parents  and  legitimacy  of 
the  children  is  made  up  of  the  facts  and  circumstances  that 
the  parents  have  lived  together  as  husband  and  wife,  and 
have  brought  up  the  children  as  the  legitimate  issue  of  such 
connection. 

The  doctrine  of  that  case  seems  to  have  been  generally 
adopted  both  in  this  country  and  in  England.  In  all  civil 
actions  and  proceedings  marriage  is  subject  to  proof  by  the 
proof  of  facts  and  circumstances  from  which  the  marriage 
itself  may  be  reasonably  inferred.  And  when  it  becoines 
necessary  to  prove  the  marriage  of  parties  long  since  de- 
ceased, in  order  to  establish  the  legitimacy  of  their  descend- 
ants, that  kind  of  evidence  is  generally  all  that  the  parties 
can  be  expected  to  produce.  Even  where  there  may  be 
record  evidence,  or  an  authorized  certificate  of  marriage, 
there  will  still  be  evidence  wanting  to  make  the  proof  com- 
plete, in  addition  to  the  official  record  or  the  official  certifi- 
cate, which  cannot  always  be  supplied  by  the  evidence  of 
persons  who  may  have  been  present  at  the  marriage.  Then, 
there  must  necessarily  be  a  resort  to  circumstantial  evidence, 
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and  to  proof  of  facts  from  which  the  identity  of  the  parties 
and  the  marriage  itself  may  be  inferred. 

Tliis  was  so  decided  in  an  action  for  criminal  conversation, 
where  it  was  held  necessary  to  prove  the  marriage  itself  by 
direct  evidence.  The  point  made  was,  that  the  identity  of 
the  parties  could  be  proved  only  by  the  attesting  witnesses 
of  the  marriage. 

Birt  9.  Barlow,  Douglass,  171. 

In  that  case  Lord  Mansfield  stated  the  rule  of  evidence  as 
to  marriages  as  follows : 

"  Registers  are  in  the  nature  of  records,  and  need  not  be 
produced,  nor  proved  by  subscribing  witnesses.  A  copy  is 
sufficient,  and  is  proof  of  a  marriage  in  fact  between  two 
parties  describing  themselves  by  such  and  such  names  and 
places  of  abode,  though  it  does  not  prove  the  identity.  An 
action  for  criminal  conversation  is  the  only  civil  case  where 
it  is  necessary  to  prove  an  actual  marriage.  In  other  cases, 
cohabitation,  reputation,  etc.,  are  equally  sufficient  since  the 
marriage  act  as  before.  But  an  action  for  criminal  conver- 
sation has  a  mixture  of  penal  prosecution  ;  for  which  reason, 
and  because  it  might  be  turned  to  bad  purposes  by  persons 
giving  the  name  and  character  of  wife  to  women  to  whom 
they  are  not  married,  it  struck  me,  in  the  case  of  Morris  v. 
MiUer^  that,  in  such  an  action,  a  marriage  in  fact  must  be 
proved.  I  say,  a  marriage  in  fact^  because  marriages  are 
not  always  registered.  There  are  marriages  among  particu- 
lar sorts  of  dissenters,  where  the  proof  by  a  register  would 
be  impossible ;  and  Dennison,  Jiistice^  in  a  case  of  that  kind 
which  came  before  him,  admitted  other  proof  of  an  actual 
marriage.  But,  as  to  the  proof  of  identity,  whatever  is  suffi- 
cient to  satisfy  a  jury  is  good  evidence.  If  neither  the 
minister,  nor  the  clerk,  nor  any  of  the  subscribing  witnesses, 
were  acquainted  with  the  married  couple,  in  such  a  case, 
none  of  them  might  be  able  to  prove  the  identity.  But  it 
may  be  profed  in  a  thousand  other  ways.  Suppose  the  bell- 
ringers  were  called,  and  proved  that  they  rung  the  bells,  and 
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came  immediately  after  the  marriage,  and  were  paid  by  the 
parties ;  suppose  the  handwriting  of  the  parties  were  proved ; 
suppose  persons  called  who  were  present  at  the  wedding 
dinner,  etc.,  etc." 

Buller,  J.,  in  the  same  case  puts  another  mode  of  proving 
the  identity  of  the  parties  married,  by  way  of  illustration. 
He  said :  ''  In  this  case  the  wife^s  maiden  name  was  Harriet 
Champneys.  Suppose  a  maid  servant  had  proved  that  she 
always  went  by  that  name  till  the  day  of  the  marriage ;  that 
she  went  out  that  day,  and,  on  her  return,  and  ever  since, 
was  called  Mrs.  Birt ;  surely  that  would  have  been  evidence 
of  the  identity." 

We  have  quoted  the  rule  and  the  illustrations  as  given  in 
that  case,  because  the  rule  exists  in  this  country,  the  same 
as  there  stated,  and  the  illustrations  are  suggestive  of  what 
the  lawyer  requires  in  order  to  understand  the  rule  itself  and 
its  practical  application. 

The  rule  there  stated  is  the  one  generally  adopted  by  the 
text-writers, 

1  Greenleaf  on  Evidence,  §  107 ;  1  Phmipe'  Ev.  410 ;  2  Stark- 
ie'8  Ev.  931,  982. 

There  are  two  cases  in  New  York,  decided  by  the  chan- 
cellor, since  1840,  which  fully  carry  into  practice  the  rules 
proclaimed  by  Lord  Mansfield  in  Birt  v.  Barlow. 

Ro«e  «.  Clark,  8  Paij^e,  574 ;  In  the  matter  of  Taylor.  9  id.  611. 

In  Hose  V.  Clarky  the  case  originated  before  the  surrogate 
of  Rensselaer  county,  resulting  in  his  decree,  declaring  that 
one  Abigail  Rose,  the  widow  of  John  Rose,  and  the  intestate 
of  the  respondent  in  the  case,  was  entitled  to  one-third  of 
the  personal  estate  of  the  said  John  Rose  deceased.  The 
question  turned  upon  the  point  whether  Abigail  Rose  was 
ever  the  lawful  wife  of  John  Rose. 

The  facts  touching  that  point  were  as  follows:  The 
maiden  name  of  Mrs.  Rose  was  Abigail  Roberts.  Fifty 
years  before  the  decision  of  the  surrogate,  she  married  Jonas 
Frink,  and  lived  with  him  a  short  time ;  when  Frink  mar- 
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ried  another  woman,  moved  to  Massachasetts  and  resided 
there  several  years ;  but  finally  came  back  to  Rensselaer 
county,  and  died  there  in  the  poor-house  in  1830. 

Ten  years  after  Frink  left  her,  Mrs.  Hose  was  living  with 
one  Owens  as  his  housekeeper ;  and  was  there  married  to  S. 
Thurston,  who  left  her  the  next  day.  She  then  continued  to 
live  with  Owens  as  his  wife  until  he  died  in  1826.  Two  or 
three  years  thereafter  she  was  married  to  Kose,  and  she  and 
Eose  resided  together  as  husband  and  wife  until  the  death 
of  Hose,  in  January,  1838.  Both  Hose  and  his  wife  sus- 
tained fair  characters ;  and  he  frequently  recognized  her  as 
his  wife  after  the  death  of  Frink.  In  1831,  they  made  a 
deed  of  lands,  wherein  she  was  described  as  his  wife.  She 
was  recognized 'as  his  wife  by  the  children  of  Rose  by  a 
former  wife. 

The  surrogate  held,  that  the  marriage  of  Rose  during 
Frink's  life  was  void ;  but  that  tlie  facts  and  circumstances 
proved  were  sufBcient  to  warrant  the  inference  of  an  actual 
marriage  after  the  death  of  Frink.  Updn  appeal  the  chan- 
cellor affirmed  the  decree. 

The  grounds  of  affirmance  by  the  chancellor  were  the 
same  as  taken  by  the  surrogate ;  that  the  facts  and  circum- 
stances were  sufficient  to  authorize  the  inference  of  marriage 
of  Rose  after  the  death  of  Frink.  He  said :  "  That  an 
actual  marriage  may  be  inferred,  in  ordinary  cases,  from 
cohabitation,  acknowledgments  of  the  parties,  etc.,  as  well 
as  by  positive  proof  of  the  fact,  there  can  be  no  room  to 
doubt,  and  the  only  doubt  in  this  case  arises  from  the  proof 
of  the  fact  that  the  matrimonial  cohabitation  between  these 
parties  commenced  previous  to  the  death  of  the  first  hus- 
band, under  a  contract  of  marriage  which  was  absolutely 
void  previous  to  the  Revised  Statutes ;  although  neither  of 
them  may  have  known  at  that  time  that  Frink  was  still 
living.  It  appears,  however,  from  decisions  in  our  own 
courts,  as  well  as  in  England,  that  a  subsequent  marriage 
may  be  inferred  from  acts  of  recognition,  continued  matri- 
monial cohabitation  and  general  reputation ;  even  where  the 
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parties  originally  came  together  under  a  void  contract  of 
marriage." 

In  the  matter  of  Taylor^  a  lunatic^  9  Paige,  611,  the  proof 
of  marriage  was  held  to  be  made  oat  from  facts  and  circum- 
stances. The  loading  facts  of  the  case  are  stated  in  the  head- 
notes  of  the  reporter,  as  follows : 

"  Where  a  gentleman  introduced  a  fentale,  who  was  pre- 
viously living  with  him  as  his  housekeeper,  to  his  friends  as 
his  wife,  and  from  tliat  time,  for  the  period  of  eleven  years, 
continued  to  cohabit  with  her  as  his  wife,  holding  her  out  to 
the  world  as  sustaining  thatf  relation  to  him,  and  had  several 
children  by  her,  who  were  called  by  his  name, —  Ildd^  that 
these  facts  were  sufficient  to  authorize  a  court  or  jury  to  pre- 
sume an  actual  marriage  between  the  parties,  by  a  contract 
in  jpresentiy  at  the  commencement  of  such  matrimonial 
cohabitation." 

The  chancellor,  in  assigning  the  reasons  of  his  decision, 
said  :  "  It  is  evident,  from  the  testimony,  that  Taylor  intro- 
duced that  youngs  woman,  who  then  resided  in  his  family,  to 
some  of  his  friends  as  Mrs.  Taylor,  aboat  a  year  subsequent 
to  the  death  of  his  first  wife ;  that  at  the  expiration  of  about 
the  ordinary  period  of  gestation  thereafter  her  first-born  child 
was  born  ;  and  that,  for  the  period  of  eleven  years  subsequent 
to  that  event,  he  continued  to  cohabit  with  her  as  his  vrife, 
and  to  hold  her  out  to  the  world  as  sustaining  that  honorable 
relation  to  him.  These  facts  alone  would  be  sufficient  to 
authorize  any  couit  or  jury  to  presume  an  actual  marriage 
between  the  parties,  by  a  contract  i7i  py^esenti^  in  the  sum- 
mer or  fall  of  1804,  and  that  her  intercourse  with  him  was 
connubial  and  not  meretricious  subsequent  to  that  period ; 
even  if  there  was  reason  to  believe  that  an  illicit  connection 
had  before  existed  between  them." 

As  to  the  evidence  which  bore  directly  on  the  legitimacy 
of  the  children  and  only  indirectly  on  the  e\ndence  of  mar- 
riage, he  further ^'em ark ed  as  follows  : 

'^  And  when,  in  addition  to  thit^,  we  take  into  considera- 
tion the  other  facts  in  the  case,  I  think  no  one  can  doubt  that 
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there  had  been  an  actual  and  legal  marriage  between  the 
parties  previous  to  the  birth  of  any  of  the  children  whose 
legitimacy  is  now  attempt^  to  be  called  in  question  by  some 
of  their  sisters  of  the  half-blood.  It  appears  by  the  family 
record  kept  by  Taylor,  previous  to  his  departure  for  England 
in  1816,  that  he  entered  the  names  of  the  four  children  of 
the  second  wife,  who  had  then  been  born,  in  such  record, 
with  his  own  hand,  in  the  same  manner  as  he  had  therein- 
before recorded  the  names  of  the  children  of  the  first  mar- 
riage ;  except  that  those  were  entered  therein  as  his  children 
by  Mary  Barker  —  which  was  the  maiden  name  of  his  first 
wife.  It  is  also  proved,  by  many  witnesses,  that  all  the  chil- 
dren of  the  fii*st  marriage,  even  after  they  had  arrived  at 
womanhood,  continued  to  recognize  the  second  Mrs.  Taylor 
as  the  lawful  wife  of  their  fether ;  respecting  and  treating 
her  as  such,  and  calling  her  at  all  times  by  the  familiar  title 
of  *ma,'  as  well  after  as  before  his  departure  for  England. 
That  fact  is  wholly  inconsistent  with  the  supposition  that 
either  of  them  believed  she  sustained  any  other  than  that 
honorable  relation  to  him  and  them." 

There  is  another  feature  of  this  case,  touching  evidence  of 
reputation  and  declarations  of  parties,  which  deserves  to  be 
borne  in  mind.  While  discussing  the  character  and  effect 
of  other  parts  of  the  testimony,  the  chancellor  said  : 

"  General  reputation  as  to  the  character  of  the  intercourse 
between  these  parties,  created  by  the  stories  which  had  been 
set  afloat  about  the  time  of  the  writfng  of  the  letter  of  July, 
1822,  was  not  legal  evidence  to  rebut  the  presumption  of  the 
marriage  arising  from  other  facts  in  the  case.  As  it  was  not 
a  part  of  the  res  ffestcBy  it  could  not  be  legally  used  for  the 
purpose  of  giving  a  character  to  the  cohabitation  which  had 
terminated  many  years  before.  For  the  same  reason,  declara- 
tions or  admissions  of  Mr.  or  Mrs.  Taylor,  made  subsequent 
to  that  time,  could  not  be  legal  evidence  upon  the  question 
of  the  legitimacy  of  the  children  who  were  born  while  their 
parents  lived  tojjjether,  and  were  holding  themselves  out  to 
the  world  as  husband  and  wife.     Declarations  of  parties,  and 
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other  attending  circumstances,  in  order  to  render  them  ad- 
missible in  evidence  as  part  of  the  res  gestcB,  must  be  con- 
temporaneous with  the  main  fact  under  consideration,  and 
to  which  they  are  intended  to  give  character.  Thus,  if  a 
man  and  woman  are  cohabiting  together,  and  the  question 
to  be  decided  is,  whether  the  character  of  her  intercourse 
with  him  is  matrimonial  or  meretricious,  the  declarations  of 
the  parties  during  the  existence  *of  such  intercourse,  the  fact 
of  their  appearing  in  public  with  each  other  as  husband  and 
wife,  of  their  visiting  in  respectable  families,  and  of  their 
being  treated  by  their  acquaintances  and  spoken  of  by  them 
as  sustaining  that  relation  to  each  other,  constitute  a  part  of 
the  res  gestCBy  showing  the  character  of  that  intercourse  to 
be  matrimonial  and  virtuous.  And  cotemporaneous  declara- 
tions and  attending  circumstatices  of  a  diflferent  character, 
would  be  legal  evidence  from  which  the  conclusion  might 
legitimately  be  drawn,  that  the  intercourse  between  the  par- 
ties was  illicit  and  dishonorable." 

There  can  be  no  question  that  the  principles  there  pro- 
nounced by  the  chancellor  constitute  the  true  standard  by 
which  evidence  to  the  issue  of  marriage,  or  to  the  issue  of 
the  legitimacy  of  children,  is  to  be  tested ;  and  they  com- 
prehend, in  the  scope  to  which  they  may  be  applied,  the 
whole  field  of  evidence  which  either  issue  may  include. 

The  doctrine  of  those  cases  has  been  the  doctrine  of  like 
cases  in  this  country,  whenever  the  validity  of  marriage,  or 
.the  legitimacy  of  children  has  come  in  question. 

The  questions  of  marriage,  the  proof  of  marriage,  and  the 
legitimacy  of  children,  were  elaborately  considered  in  a  recent 
decision  of  the  supreme  court  of  the  United  States. 

Blackbarn  v.  Crawfords,  3  Wallace,  175. 

The  action  related  to  the  lands  of  an  intestate  who  left  no 
descendants,  but  did  leave  kindred  in  the  collateral  line;  on 
the  one  hand  of  the  name  of  Blackburn,  confessedly  his  cousins- 
german,  and  on  the  oth(^r  nephews  and  nieces,  children  of  a 
brother,  Thomas  B.  Crawford,  who  had  died  before  him.  Tho 
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legitimacy  of  these  nephews  and  nieces  was  denied  by  the 
Blackburns,  on  the  ground,  as  alleged,  t]iat  their  mother  had 
been  the  mistress,  not  the  wife,  of  their  father. 

It  was  conceded  that  the  intercourse  of  the  father  and 
mother  had  at  first  been  meretricious ;  but  it  was  contended 
by  their  children  that  a  marriage  had  subsequently  taken 
place.  Whether  there  had  or  had  not  been  a  marriage  was 
left  as  a  question  of  fact  for  the  jury.  They  found  a  marriage. 
The  court  above  reversed  the  judgment  with  an  order  for  a 
venire  de  novo,  on  the  ground  of  errors  in  the  instructions  of 
the  court  below,  to  the  jury. 

The  mother  was  sworn  as  a  witness  on  the  trial,  and  testi- 
fied to  a  formal  marriage  after  the  birth  of  two  of  her  children, 
but  before  the  birth  of  the  other  two.  She  further  testified 
that  a  sister  of  hers  was  present  as  a  witness  of  the  marriage, 
but  had  since  died.  The  declarations  of  that  sister  were 
proved  under  objection,  and  were  decided  to  have  been  erro- 
neously admitted,  because  the  deceased  sister  was  not  related 
by  blood  or  marriage  J;o  the  intestate.  They  held  to  the  rule 
as  stated  in  1  Greenleaf  on  Evidence,  §  103,  that  to  authorize 
the  admission  as  evidence  of  the  declarations  of  deceased 
persons,  the  deceased  persons  must  be  shown  to  be  "related 
by  blood  or  marriage  to  the  person,  and,  therefore,  interested 
in  the  succession  in  question." 

There  was  also  another  piece  of  evidence  which  was  held 
to  have  been  improperly  excluded  in  the  court  below ;  and 
that  was  the  statements  of  the  intestate  made  to  his  attorney, 
touching  his  directions  for  the  draft  of  his  will,  wherein  he 
denied  the  alleged  marriage.  The  court  decided  that  this 
testimony  should  have  been  admitted. 

The  court  below  was  held  to  have  erred,  also,  in  submit- 
ting to  the  jury  to  find  whether  there  had  not  been  a  marriage 
between  the  father  and  mother  of  the  children  in  question, 
at  a  time  and  place  diiferent  from  the  time  and  place  testified 
to  by  the  mother.  They  based  this  point  of  the  decision  upon 
the  testimony  of  the  mother.  In  treating  of  her  testimony 
they  bJiy  that  it  was  '•  clear  and  positive.     It  was  wholly  incon- 


ILLEGITIMACY  457 

sistcnt  with  such  a  propoBition.  If  there  were  none,  as  alleged 
by  her,  ckarly  there  was  none  at  any  time." 

This  is  the  most  important  point  of  the  decision,  because 
it  might  be  made  to  appear  in  conflict  with  many  of  the 
previous  decisions,  some  of  which  we  have  noticed. 

They  treated  her  testimony  as  conclusive  against  marriage 
at  any  other  time  or  place  than  the  time  and  place  testified 
to  by  her;  while  at  the  same  time  they  denied  to  her  evi- 
dence the  effect  of  proving  marriage  then.  They  gave  it  no 
effect,  except  to  render  the  submission  of  the  question  of 
marriage  at  any  other  time,  with  the  instruction  that  "  the 
presumption  of  law  was  in  favor  of  the  legitimacy  of  the 
children,"  erroneous.  It  was  erroneous,  they  say,  because, 
"  under  such  circumstances,  the  law  makes  no  presumption. 
The  question  to  be  determined  was  one  of  fact,  not  of  law. 
The  facts  referred  to  were  a  part  of  the  evidence.  They 
were  to  be  weighed  against  the  countervailing  evidence. 
They  might,  by  possibility,  all  be  true,  and  yet  no  marriage 
have  occurred,  and  the  children  all  be  illegitimate." 

There  can  be  no  doubt,  that  when  the  evidence  affords  no 
grounds  to  infer  a  marriage,  it  would  be  error  to  submit  the 
finding  of  marriage  to  the  jury.  But,  in  this  case,  there  was 
evidence  from  which  marriage  was  inferable ;  and  evidence 
of  a  character  similar  to  what  has  been  submitted  to  jurors  in 
like  cases,  where  they  have  found  marriage,  and  where  their 
verdict  has  been  sustained  upon  a  review  of  the  evidence,  in 
the  appellate  court.  The  father  and  mother  had  cohabited  as 
husband  and  wife,  had  reared  and  educated  a  family  of  children 
as  their  own ;  had  continued  to  cohabit  and  form  a  household 
as  husband  and  wife,  and  as  the  father  and  mother  of  their 
own  offspring  until  the  death  of  the  husband  and  father. 
There  was  in  those  facts  and  circumstances  evidence  of  mar- 
riage, which,  in  all  other  cases,  has  been  held  proper  to  be 
submitted  to  a  jury  from  which  to  find  lawful  marriage. 

It  is  a  noticeable  feature  of  the  decision,  that  the  court 
does  not  deny  the  rule  of  other  cases ;  and,  apparently,  had 
the  mother  nut  been  sworn  at  all,  and  had  there  been  no 
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other  evidence  of  marriage  at  a  particular  time  or  place,  the 
other  facts  and  circumstances  which  appeared  in  the  case 
would  have  been  regarded  proper  evidence  to  submit  to  the 
jury  to  find  therefrom  the  marriage  of  the  father  and  mother, 
and  the  legitimacy  of  their  children. 

There  was  nothing  in  the  way  of  that  theory,  in  the  view 
taken  by  the  court,  except  the  testimony  of  the  mother,  of  a 
formal,  ceremonial  marriage  at  a  particular  time  and  place. 
This  was  treated  by  the  court  as  disproving  all  evidence  of 
marriage  at  any  other  time  and  place,  and  yet  as  not  proving 
marriage  at  the  time  and  place.  In  other  words,  the  testi- 
mony was  treated  as  entitled  to  credit  and  force  enough  to 
disprove  marriage  at  any  other  time,  but  as  lacking  credit 
and  force  to  establish  marriage  at  that  time. 

The  court  thus  came  to  this  singular  conclusion,  that  the 
mother,  by  testifying  to  marriage  with  a  view  to  establish 
the  legitimacy  of  her  children,  actually  bastardized  them  by 
thus  disproving  marriage  at  another  time  and  place  indicated 
by  other  evidence. 

No  other  case  has  ever  so  construed  evidence  of  marriage 
at  a  particular  time,  as  to  disprove  evidence  of  marriage  at 
another  time.  So  far  the  decision  is  an  innovation  upon  the 
practice  which  has  been  sanctioned  by  the  courts  for  at  least 
two  centuries.  But  it  cannot  be  claimed  to  overrule  those 
decisions,  for  it  alleged  no  such  result  for  itself.  It  assumed 
for  itself  a  character  sui  generis,'  and  prescribed  no  general 
rule  of  universal  application. 

This  case  appears  to  be  in  conflict  with  the  case  of  Patter- 
son  V.  Oaines^  in  the  same  court,  in  its  doctrines  and  prin- 
ciples. See  6  How.  U.  S.  589,  et  seq.  And  certainly  it  is  a 
departure  from  the  course  of  the  decision  in  CaujaUe  v. 
Ferrie^  23  N.  Y.  90,  and  the  other  cases  in  the  New  York 
courts,  which  we  have  hereinbefore  examined. 

When  the  marriage  of  the  father  and  mother  is  once 
proved,  the  law  presumes  the  legitimacy  of  all  children  born 
thereafter.  In  such  case,  neither  of  the  parents  can  be 
allowed  to  testify  that  the  child  is  illegitimate. 
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There  is  an  early  English  case  upon  this  subject,  establish- 
ing the  rule  that  seems  to  have  always  remained  unchanged. 

Qoodright  V.  MosB,  Cowper,  591. 

The  action  was  ejectment  for  two  pieces  of  land.  The 
lessor  of  the  plaintiff  claimed  to  be  entitled  to  the  premises 
as  cousin  and  heir  at  law  of  Ann  Stevens,  who  died  seised. 
The  only  question  was  whether  the  claimant  was  the  legiti- 
mate son  of  Francis  and  Mary  Stevens ;  and  whether  he  was 
so  or  not,  depended  upon  the  fact  whether  he  was  born 
before  their  marriage.  There  was  a  register  of  both  the 
marriage  and  of  the  birth,  which  Ipade  the  birth  a  year  later 
than  the  marriage. 

The  defendant  insisted  that  the  claimant  was  actually 
bom  before  the  marriage,  but  that  there  was  a  public  bap- 
tism after  the  marriage,  which  accounted  for  the  registry  of 
•the  birth  thereafter. 

To  prove  the  birth  before  the  marriage,  the  defendant 
offered  to  prove  the  declarations  of  both  father  and  mother 
to  that  effect.  They  also  offered  evidence  of  a  general  repu- 
tation in  the  neighborhood,  of  birth  before  marriage. 

The  defendant  also  offered  in  evidence  the  answer  of  the 
mother  to  a  bill  in  the  court  of  chancery,  wherein  she  declared 
the  claimant  illegitimate,  because  he  was  born  before  marriage. 
All  this  evidence  was  ruled  out,  and  the  plaintiff  had  a  vqr- 
dict,  subject  to  the  opinion  of  the  court. 

It  was  insisted  that  neither  the  personal  testimony  of  the 
parents,  nor  their  declarations,  could  be  admitted  in  evidence 
to  bastardize  their  issue ;  to  which  point  they  cited  a  great 
number  of  cases. 

Lord  Mansfield,  in  delivering  the  opinion,  held  that  there 
must  be  a  new  trial  for  the  error  of  rejecting  all  the  evidence 
that  was  offered.  He  thus  states  the  questions :  "  The  ques- 
tions have  been  made,  1st.  Whether  the  father  and  mother 
could  have  been  examined,  if  alive.  2d.  If  they  could,  whether 
their  declarations,  though  ever  so  solenm,  can  be  admitted  as 
evidence  after  their  deatli." 
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As  to  the  first  question  he  then  cites  several  cases  where 
the  mother's  testimony  as  to  the  marriage  has  been  admitted. 
He  then  says:  "As  to  the  time  of  the  birth  the  father  and 
mother  are  the  most  proper  witnesses  to  prove  it.  But  it  is 
a  rule,  founded  in  decency,  morality  and  policy,  that  they 
shall  not  be  permitted  to  say  after  marriage  that  tliey  hav© 
had  TU)  connection^  and,  therefore,  that  the  offspring  is  spuri- 
ous ;  more  especially  the  mother,  who  is  the  offending  party." 

As  to  the  second  question,  "  whether  the  declarations  of 
the  father  and  mother  in  their  life-time  can  be  admitted  in 
evidence  after  their  death ;  tradition  is  sufficient  in  point  of 
pedigree;  circumstances  may  be  proved.  For  instance,  sup- 
pose from  the  hour  of  one  child's  birth  to  the  death  of  its 
parent  it  had  always  been  treated  as  illegitimate,  and  another 
introduced  and  considered  as  the  heir  of  the  family;  that 
would  be  good  evidence.  An  entry  in  a  father's  family  Bible, 
an  inscription  on  a  tombstone,  a  pedigree  hung  up  in  the  • 
family  mansion,  are  all  good  evidence ;  so  the  declarations 
of  parents  in  their  life-time.  I  have  known  advice  given  to 
a  father  and  mother  to  make  attested  declarations  in  writing, 
under  their  hand,  of  the  precise  time  of  the  birth  of  the  bas- 
tard eigne  and  the  subsequent  marriage,  to  prevent  contro- 
versy in  the  family  touching  the  inheritance.  If  the  credit 
of  such  declarations  is  impeached,  it  must  be  left  to  the  jury 
to  judge  of." 

In  a  recent  case  in  Iowa,  the  rule  as  to  the  admissibilitj' 
of  the  declarations  of  the  parents  touching  the  legitimacy  of 
their  children,  has  been  thus  stated :  "  The  declaration  of  a 
husband  and  wife  are  not  competent  to  establish  the  illegiti- 
macy of  a  child  begotten  and  born  during  wedlock ;  but  the 
declarations  of  a  mother  and  putative  father  are  admissible 
for  the  purpose  of  showing  that  they  were  never  lawfully 
married." 

Niles  t).  Spragne,  18  Iowa,  198. 

But  the  testimony  was  admitted  in  that  case  under  peculiar 
circumstances.  In  tlie  language  of  the  opinion  :  "  The  case 
is  not,  therefore,  where  parties  have  lived  together  for  years, 
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treating  each  other  as  husband  and  wife,  and  where,  after- 
ward, it  is. sought  to  bastardize  their  issue,  by  proving  their 
declarations  that  they  were  never  lawfully  married.  The 
child  was  begotten  before,  but  bom  after  the  alleged  mar- 
riage. The  question  to  be  determined  is  one  of  inheritance. 
If  there  was  a  marriage,  as  claimed  by  plaintiffs,  then  the 
presumption  is  that  Sandford  was  the  father  of  Linus.  But 
it  is  a  presumption  that  is  not  conclusive,  and  which  it  is 
entirely  competent  to  rebut.  To  obtain  a  predicate  upon 
which  to  base  this  presumption,  it  was  essential  to  establish 
the  marriage.  And  we  can  see  no  reason,  as  bearing  upon 
the  pivotal  point,  why  the  declarations  of  the  mother  and 
putative  father,  made  about  and  after  the  birth  of  the  child 
are  not  receivable,  even  if  the  effect  should  be  to  show  the 
illegitimacy." 

In  that  case,  the  parties  had  never  lived  together  as  hus- 
band and  wife.  The  rule,  as  held  there,  seems  to  differ  in 
no  substantial  respect  from  the  rule  as  laid  down  by  Lord 
Mansfield,  in  Goodright  v.  Moss,  Where  the  evidence  of 
marriage  is  conclusive,  the  declarations  of  either  husband  or 
wife  that  they  were  not  married,  would  clearly  be  inadmis- 
sible. And  even  in  a  case  where  there  was  no  direct  evi- 
dence of  marriage,  beyond  the  proof  that  the  parties  cohab- 
ited as  husband  and  wife,  and  had  done  so  during  a  long 
life-time,  it  would  seem  absurb  to  admit  in  evidence,  espe- 
cially after  they  were  dead,  declarations  of  either  that  they 
were  not  married,  for  the  purpose  of  bastardziing  their  chil- 
dren. If  such  evidence  were  held  admissible  at  all,  it  would 
be  entitled  to  very  little  consideration  in  the  determination 
of  a  question  of  legitimacy  of  children.  Otherwise,  persons 
whose  fathers  and  mothers  were  dead  might  hold,  in  many 
cases,  their  title  to  legitimate  heirs,  subject  to  the  contingen- 
cies of  venal  and  corrupt  witnesses,  who  might  be  induced 
to  testify  to  declarations  of  their  fathers  and  mothers  that 
thev  were  never  married. 

There  are  several  intermediate  cases  touching  this  rule, 
some  of  which  may  aid  in  defining  the  limits  and  in  deter- 
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xninlDg  the  extent  to  which  credit  is  to  be  given  to  the  testi 
mony  that  may  be  admitted  under  it.     There  is  one  of  that 
character  in  England,  decided  in  1836. 

The  Kingo.  The  Inhabitants  of  Sourton,  5  Adolph.  &  Ellis,  180 

The  rules  of  that  case  are  thus  expressed  in  the  syllabus : 
"  Neither  husband  nor  wife  can  be  examined  for  the  purpose 
of  proving  non-access  during  marriage. 

"  Nor  can  either  be  examined  as  to  any  collateral  fact,  for 
the  purpose  of  proving  non-access.  As,  that  the  husband, 
at  a  particular  time,  lived  at  a  distance  from  his  wife,  and 
cohabited  with  another  woman." 

This  was  a  proceeding  to  determine  the  settlement  of  a 
pauper  under  the  poor  laws  of  England. 

The  moving  party  in  the  case,  the  respondents  in  the  court 
above,  proved  the  birth  of  the  pauper,  twenty-five  years 
before  the  trial  in  Sourton  ;  and  there  rested  their  case. 

To  repel  that  evidence,  the  appellants  proved  by  John 
Tickle,  that  he  had  been  married  to  the  pauper's  mother  in 
Sourton,  seven  or  eight  years  before  the  pauper  was  born. 
This  evidence  was  strengthened  by  an  examined  copy  of  the 
marriage  register.  It  was  then  proved  that  the  said  John 
Tickle  had,  after  that  time  gained  a  settlement  at  Clifton 
by  renting  a  tenement  there,  which  he  had  occupied  about 
twenty-five  years. 

To  meet  that  evidence  the  respondents  relied  on  proving 
non-access  of  Tickle  and  his  wife,  and  the  consequent  ille- 
gitimacy of  the  pauper.  And  to  prove  that  point,  they  relied 
upon  the  evidence  of  Tickle  himself.  The  chief  question 
was,  whether  Tickle's  testimony  was  admissible  to  establish 
that  point.  Lord  Denman,  C.  J.,  said  :  "It  is  desirable  to 
show,  in  a  case  of  such  importance  as  this,  that  we  adhere 
to  the  old  rule  of  law,  without  any  doubt.  The  rule  cited 
in  2  Starkie  on  Evidence,  page  139,  note  x,  from  Goodright 
V.  Mos8^  2  Cowper,  591,  is,  that  parties  shall  not  be  permit- 
ted after  marriage  to  say  that  they  had  no  connection.  Then  — 
it  being  clear  and  indisputable  law,  that,  for  the  purpose  of 
proving  non-access,  neither  husband  nor  wife  can  be  a  wit- 
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ne&s — the  question  is,  whether  the  circumstances  of  the 
present  case  bring  it  within  that  rule.  I  wish  the  statement 
sent  up  to  us  had  been  clearer;  but  it  is  impossible  not  to 
see  that  the  husband,  being  called  for  a  different  purpose, 
was  cross-examined  directly  for  the  purpose  of  proving  non- 
access.  It  is  not  necessary  to  say,  that  if  he  had  been  asked 
the  questions  that  were  put  to  him  with  a  different  object, 
the  answers  would  not  have  been  evidence ;  but,  when  he 
was  asked  where  he  lived  at  a  particular  time,  with  the 
avowed  purpose  of  proving  the  fact  of  non-access,  the  rule 
prohibiting  such  inquiry  became  applicable.  The  sessions 
have  expressly  said,  that  they  are  satisfied  with  the  proof  of 
non-access  if  they  were  right  in  admitting  Tickle's  evidence, 
without  which  it  was  not  suflBciently  proved.  They  have, 
therefore,  admitted  the  husband  to  prove  what,  by  a  rule  of 
law,  clear  and  undoubted,  and  of  obvious  public  utility,  they 
could  not  receive  as  evidence  from  him." 

A  like  rule  was  held  in  the  case  of  Tke  King  v.  The  In- 
habitants  of  Kea^  11  East,  132.  In  this  case  the  mother  was 
held  incompetent  to  prove  the  non-access  of  the  husband,  for 
the  purpose  of  bastardizing  her  child. 

The  presumption  of  law,  that  a  child  born  within  matri- 
mony is  legitimate,  was  applied  in  North  Carolina  to  a  case 
where  the  parties  had  been  divorced,  on  account  of  adultery 
in  the  wife,  six  months  before  the  birth  of  the  child. 

RhTne  v.  Hoffinan,  6  Jones'  Eq.  835. 

The  court  justified  the  application  of  that  rule  of  legiti- 
macy as  follows:  "During  the  time  when  the  child  was 
begotten  the  husband  and  wife  lived  separately,  but  in  the 
same  neighborhood,  near  enough  for  the  husband  to  visit 
her,  and  it  is  proved  that  occasionally  he  did  go  to  the  house 
where  she  was  staying.  There  was  then  an  opportunity  for 
sexual  intercourse  between  the  parties,  and  from  that  the  law 
presumes  that,  in  fact,  there  was  sexual  intercourse  between 
them.  This  plaintiff  must,  therefore,  be  taken  to  be  legiti- 
mate, unless  it  be  proven  by  irresistible  evidence  that  the 
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liitsband  was  impotent,  or  did  not  have  any  sexual  intercourse 
with  his  wife." 

In  case  where  a  child  is  born  in  lawful  wedlock  neither  of 
the  parents  can  be  allowed  to  testify  that  the  child  is  illegiti- 
mate. 

Haddock  «.  Boston  and  Maine  B.  R.,  3  Allen  (Kaas.)  800. 

But  the  court,  in  that  case,  held  that  the  declaration  of  a 
deceased  mother,  that  her  child  was  bom  before  marriage, 
was  competent  evidence  of  illegitimacy. 

In  PhiUips  v.  AlleUy  2  Allen  (Mass.)  453,  the  legitimacy 
of  a  child  bom  in  wedlock  was  held  to  be  presumed ;  and 
that  that  presumption  could  be  overcome  only  by  evidence 
which  proved  beyond  all  reasonable  doubt  that  the  husband 
could  not  have  been  the  father. 

The  rule  there  prescribed  must  require  it  to  be  impossible 
that  the  husband  could  have  been  the  father  in  order  to 
authorize  a  jury  to  find  that  he  was  not.  It  is  not  left  for 
them  to  speculate  on  probabilities,  as  in  some  other  cases. 

In  that  case  a  child  was  born  in  eight  months  after  marriage, 
but  had  all  the  physical  vigor  and  development  of  a  full-grown 
cliild.  There  was  also  evidence  against  the  chastity  of  the 
mother  at  the  time  of  the  marriage,  and  of  her  intimacy  with 
other  men  for  some  months  previous  thereto.  These  facts 
and  circumstances  were  held  insufficient  to  rebut  the  pre- 
sumption of  legitimacy  of  the  child,  from  the  fact  that  it  wtis 
born  in  lawful  wedlock. 

See  Patterson  v.  Gaines,  6  How.  U.  S.  589  ;  Stegall  «.  Stegall, 
2  Brock,  256 ;  The  King  «.  Laffe,  8  East,  193. 

There  is  a  case  in  Ehode  Island  where  the  public  registry 
of  the  father's  marriage  was  held  to  be  not  conclusive  evidence 
of  the  illegitimacy  of  a  daughter,  although  the  time  of  her 
birth  ante-dated  the  time  of  registry.  The  fact  that  she  was 
treated  by  him  and  his  family  as  his  daughter  was  held  to 
be  admissible  and  presumptive  evidence  of  her  legitimacy, 
notwithstanding  the  conflict  between  her  birth  and  the  mar- 
riage registry. 

Violl  V.  Smith,  6  R.  I.  417. 
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But  in  the  same  case,  the  declaration  of  the  father  con- 
cerning the  daughter,  that,  unless  he  made  a  will,  she  would 
"get  nothing  by  law,"  was  held  admissible  to  prove  her 
illegitimacy;  it  being  for  the  jury  to  pass  upon  the  meaning 
and  effect  of  such  expression.  The  objection  to  the  evidence 
was,  that  it  did  not  point  with  certainty  to  illegitimacy,  but 
would  be  just  as  true  if  she  had  been  fully  advanced.  It 
wjis  left  to  the  jury  to  determine  the  meaning,  as  well  as 
the  effect  of  the  evidence. 

The  same  rule  of  presumption,  in  favor  of  the  legitimacy 
of  "children  born  in  wedlock,  was  pronounced  in  another 
recent  case  in  Massachusetts. 

Hemmenwaj  v.  Towner,  1  Allen,  209. 

It  was  decided  in  that  case  that  that  presumption,  in  favor 
of  legitimacy,  could  not  be  repelled  by  evidence  of  the  wife's 
adultery  while  cohabiting  with  her  husband,  nor  by  his  dec- 
larations after  his  decease  that  the  child  was  not  his. 

So,  also,  in  Virginia,  where  a  child  was  born  only  three 
months  after  the  marriage,  and  where  the  parties  immedi- 
ately separated  in  consequence  thereof,  the  declarations  of 
the  husband  that  the  child  was  not  his  were  held  insufScient 
to  repel  the  presumption  of  legitimacy, 

Bowles  V.  Bingham,  2  Munf.  442. 

See,  also,  Kleinert  v.  Eblors,  88  Penn.  St.  R.  439 ;  and  John- 
son  V.  Johnson,  80  Mo.  72 ;  Eenjon  «.  Ashbridge,  35  Penn. 
St.  R.  157 ;  Green  v.  Green,  14  La.  An.  697 ;  The  State  v 
Herman,  13  Ired.  502 ;  Cannon  «.  Cannon,  7  Hamph.  410. 

There  is  a  case  in  Pennsylvania,  holding  that,  where  a 
child  is  born  during  wedlock,  the  presumption  is,  that  it  was 
the  child  of  the  husband,  although  the  mother  was  visibly 
pregnant  at  the  time  of  the  marriage. 

Page  D.  Dennison,  1  Grant's  Cases,  877. 

It  was  decided,4n  that  case,  that  the  presumption  of  legiti- 
macy was  the  same,  whether  the  child  was  begotten  before 
or  after  wedlock ;  and  that  it  could  be  bastardized  only  by 
proof  of  the  non-acce-s  of  the  husband. 

69 
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It  was  also  decided  in  that  case,  that  non-access  could  not 
be  proved  either  by  the  father  or  the  mother,  or  by  the  dec- 
larations of  either ;  and  that  the  rule  of  evidence  in  that 
respect  was  the  same  without  regard  to  the  form  of  the  action 
or  the  proceedings. 

There  are  other  decisions  to  the  same  effect. 

See  Dennison  v.  Page,  29  Penn.  St.  R.  4d0 ;  Wright «.  Hicks» 
15  Geo.  160 ;  S.  C,  12  id.  155. 

In  the  last  case  cited,  it  was  held  that  when  a  child  was 
begotten  before  marriage,  the  presumption  of  legitimacy 
was  not  as  strong,  and  could  be  rebutted  by  slighter  evidence 
than  where  the  conception  was  post-nuptial.  This,  however, 
does  not  seem  to  be  the  general  rule. 

There  is  a  case  in  New  York  arising  in  proceedings  for  an 
order  of  filiation  in  a  case  of  alleged  bastardy,  where  the 
order  was  set  aside,  on  the  ground,  that  the  mother  being  a 
married  woman  was  not  a  competent  witness  to  prove  the 
non-access  of  her  husband. 

The  People  v.  OverBeeis  of  Ontario,  15  Barh.  286. 

The  grounds  of  the  decision  are  thus  stated  in  the  opinion : 
"  The  mother  of  the  alleged  bastard  was  a  married  woman, 
whose  husband  was  living  at  the  time  of  the  alleged  illicit 
intercourse  and  the  birth  of  the  child.  And  while  she  is, 
from  the  necessity  of  the  case,  a  competent  witness  to  prove 
the  illicit  intercourse,  and  who  is  in  fact  the  father  of  the 
child,  she  is  not  competent  as  a  witness  to  establish  the  non- 
access  of  the  husband ;  nor  his  absence  from  the  state ;  nor 
any  fact  which  may  be  proved  by  other  testimony.  This 
seems  to  be  the  well  settled  rule." 

The  court  set  aside  the  order  of  filiation  in  the  court  of 
sessions,  on  the  ground  that  there  was  no  evidence  to  prove 
the  non-access  of  the  husband,  or  his  absence,  except  the 
testimony  of  the  wife  and  mother,  which  ^as  held  incompe- 
tent for  that  purpose. 

See  also  The  Judge,  etc,  v.  Kerr,  17  Ala.  328 ;  Parker  «.  Waj 
15  N.  H.  45. 
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But  rigid  and  inexorable  as  the  rule  now  is  in  its  presump- 
tion of  legitimacy  of  children  born  in  wedlock,  it  is  much 
less  so  tlian  it  formerly  was  in  England.  The  rnle  once  was 
that  a  child  bom  in  wedlock  could  be  proved  a  bastard  only 
by  proving  that,  "  during  all  the  time  of  the  wife's  going 
with  child,"  the  husband  was  beyond  the  "  four  seas." 

Re^a  «.  Murray,  1  Salk.  132. 

The  question  as  stated  in  that  case  was,  "  If  the  husband 
be  vZtra  inare^  and  during  the  time  the  wife  be  got  with 
child,  whether  this  child  be  a  bastard."  The  answer  of  the 
court  was :  "  If  the  husband  was  out  of  the  four  seas  during 
all  the  time  of  the  wife's  going  with  child,  the  child  is  a 
bastard ;  but  if  he  were  here  at  all  within  the  time,  it  is  leg- 
itimate and  no  bastard." 

The  meaning  of  the  phrase  "  within  the  four  seas,"  was 
"  within  the  jurisdiction  of  the  King."     Co.  Litt.  244  a. 

That  decision  was  made  about  the  year  1700. 

That  doctrine  was  a  few  years  after  overruled  in  Pendrd 
V.  Pendrelj  2  Stran.  295 ;  and  has  never  since  been  recog- 
nized. 

Goodright  fl.  Moss,  Cowper,  294;  Sidney  «.  Sidney,  3  P.  Wil- 
liams,  275. 

In  the  case  of  Goodright  v.  Saul^  4  Term  E.  356,  the  sylla- 
bus of  the  case  is:  "  The  child  of  a  married  woman  may  be 
proved  a  bastard  by  other  evidence  than  that  of  the  hus- 
band's non-access."  That  does  not  express  the  point  of  the 
decision  with  accuracy.  A  new  trial  was  granted  in  that 
case,  on  the  ground,  as  expressed  in  the  opinion,  that  the 
judge  on  the  trial,  in  his  instructions  to  the  jury,  "  had  laid 
too  much  stress  on  the  necessity  of  proving  non-access,  when 
the  husband  was  within  the  realm,  by  witnesses  who  could 
prove  him  constantly  resident  at  a  distance  from  his  wife." 

The  judge  is  reported  to  have  told  the  jury  that,  though  it 
was  not  absolutely  necessary  to  prove  the  husband  out  of  the 
realm  in  order  to  bastardize  the  issue ;  yet  it  was  incumbent 
on  the  party  insisting  upon  that  fact  to  prove  that  the  hus- 
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band  could  not,  by  any  probability,  have  had  access  to  his 
wife  at  the  time." 

The  rule,  as  thus  laid  down  for  the  guidance  of  Jthe  jury, 
was  not  too  rigid  according  to  otlier  cases^^which  we  have  be- 
fore cited.  The  rule  in  this  country  has  been  held  more 
rigid  in  favor  of  legitimacy  than  was  therein  expressed  to 
the  jury. 

There  was,  in  that  case,  a  feature  which  may  be  supposed 
to  have  had  more  eflTect  in  determining  the  decision  of  the 
court  ordering  a  new  trial,  than  any  ernor  in  the  direction 
of  the  judge  to  the  jury. 

The  action  was  ejectment.  The  defendants,  who  were 
tenants  on  the  estate,  set  up  the  title  of  John  Turner  Hales, 
as  being  the  great-grandson  of  Elizabeth  Tilyard.  The  ques- 
tion turned  upon  the  evidence  touching  his  legitimate  descent 
from  Elizabeth.  The  defendants  failed  to  prove  any  marriage 
in  fact  between  her  and  Joseph  Hales,  the  great-grandfather 
of  J.  T.  Hales.  But  they  relied  upon  other  evidence  of  pedi- 
gree to  show  the  legitimacy  of  J.  T.  Hales  in  that  line  of 
descent. 

To  counteract  this  evidence  the  other  side  proved  a  marriage 
in  fact  of  the  said  Elizabeth  with  one  Simon  Kilbum,  with 
whom  she  lived  for  some  time  without  issue ;  that  Kilburn 
left  and  Elizabeth  then  lived  with  Hales  as  his  wife  for 
several  years,  "  during  which  time  that  son  was  born,  who 
was  stated  in  the  pedigree  to  be  the  issue  of  Elizabeth  and 
Joseph  Hales;  and  who,  it  was  proved,  had  always  been 
considered  in  tlie  family  as  a  bastard."  The  testimony 
tended  to  show  that  the  husband,  Kilburn,  was  still  living 
in  London. 

The  defendant's  counsel  then  changed  the  ground  of  their 
defense,  and  claimed  that  J.  T.  Hales  was  the  son  of  Kilbum, 
on  the  ground  that,  as  Kilburn  was  in  the  country,  Joseph 
Hales  must  be  regarded  in  the  eyes  of  the  law  as  his  son, 
on  the  ground  that  the  plaintiff  had  failed  to  prove  non- 
access  of  the  husband  ;  and  upon  that  theory  the  defendants 
had  a  verdict.     The  case  was,  therefore,  made  to  turn  upon 
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a  trick  of  the  law,  if  not  a  trick  of  the  lawyers.  A  reluct 
ance  to  sanction  so  absurd  a  theory,  may  be  supposed  to  have 
had  more  effect  in  inducing  the  court  to  grant  a  new  trial 
than  any  error  in  the  rule  propounded  to  the  jury. 

The  rule  as  to  the  character  of  the  evidence  required  to 
bastardize  children  born  in  wedlock,  was  stated  in  The  King 
V.  Luffe^  8  East,  193,  before  cited,  as  follows,  by  Lord  Ellen- 
borough,  C.  J. :  "  From  all  these  authorities,  I  think  this 
conclusion  may  he  drawn,  that  circumstances  which  show  a 
natural  impossibility  that  the  husband  could  be  the  father  of 
the  child  of  which  the  wife  is  delivered,  whether  arising 
from  his  being  under  the  age  of  puberty,  or  from  his  laboring 
under  disability  occasioned  by  natural  infirmity,  or  from  the 
length  of  time  elapsed  since  his  death,  are  grounds  on  which 
the  illegitimacy  of  the  child  may  be  founded." 

The  rule  is  stated  by  Lawrence,  J.,  in  the  same  case,  more 
particularly.  He  said :  "  The  doctrine  of  the  quatuor  maria 
has  been  long  exploded ;  and  it  has  been  shown  by  the  au- 
thorities that  imbecility  from  age,  and  natural  infirmity 
from  other  causes,  have  always  been  deemed  sufficient  to 
bastardize  the  issue ;  then  why  not  give  effect  to  any  other 
matter  which  proves  the  same  natural  impossibility?  It  is 
said,  however,  that  in  so  doing  we  shall  shake  a  settled  rule 
of  law,  that  if  a  child  be  born  in  wedlock,  though  but  a 
week  after  the  marriage  of  its  parents,  such  child  is  to  be 
deemed  legitimate.  But  I  do  not  see  that  the  consequence 
supposed  would  follow.  By  the  civil  law,  if  the  parents 
married  any  time  before  the  birth  of  the  child,  it  was  legiti- 
mate ;  and  our  law  so  far  adopts  the  same  rule,  that  if  a  man 
marry  a  woman  who  is  with  child,  it  raises  a  presumption 
that  it  is  his  own.  Lord  RoUe  gives  some  such  reason  for 
the  rule ;  and  it  seems  to  be  founded  in  good  sense ;  for 
where  a  man  marries  a  woman  whom  he  knows  to  be  in  this 
situation,  he  may  be  considered  as  acknowledging,  by  a 
most  solemn  act,  that  the  child  is  his." 

This  argument  effectuall}"  disposes  of  the  point  founded 
upon  the  fact  that  the  child  was  born  during  wedlock,  and. 
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therefore,  must  be  aBsamed  as  proved  to  be  legitimate.  That 
class  of  cases  is  based  upon  the  presumption  of  an  implied 
concession,  that  the  child  begotten  before  marriage  was  the 
child  of  the  parties  married.  The  marriage  itself,  under 
such  circumstances,  is  very  strong  evidence  that  the  husband 
was  the  father  of  the  child  ;  not  so  much  from  the  fact  of 
the  marriage  as  that  the  consent  to  the  marriage  was  an 
admission  that  he  was  the  father  of  the  unborn  child. 

It  is  the  rule  of  this  country,  that  a  child  bom  soon  after 
marriage  is  presumed  to  be  legitimate,  upon  the  theory  stated 
in  the  case  last  cited.  The  contract  of  marriage  is  not  held 
to  be  an  estoppel  to  the  denial  of  paternity  of  the  unborn 
child,  but  only  as  evidence  of  admission  of  paternity  on  the 
part  of  the  husband.  No  doubt  that  evidence  might  be 
controverted.  Otherwise,  it  must  be  the  rule  that  all  chil- 
dren bom  in  wedlock  are  not  only  presumptively  legitimate, 
but  conclusively  so ;  and,  therefore,  not  subject  to  actual 
proof  to  the  contrary.  Marriage  after  the  child  is  begotten, 
is  no  more  conclusive  evidence  of  its  paternity  than  is  the 
fact  of  marriage  before  the  child  is  begotten.  The  extent 
of  the  rule  in  either  case  seems  to  be  only  this,  that  a  child 
bom  during  wedlock  is  presumptively  legitimate ;  but  the 
legitimacy  is  open  to  proof  to  the  contrary.  There  seems 
to  be  no  distinction,  in  this  respect,  between  marriage  cele- 
brated after  the  child  is  begotten  and  children  not  only  bora 
but  begotten  in  wedlock.  In  regard  to  this  point  there  has 
been  much  discussion,  but  the  rule  may  be  safely  assumed 
to  be  settled  as  stated  in  the  case  last  cited. 

The  rule  upon  this  point  is  declared  in  Morris  v.  DavieSj 
3  Carr.  &  P.  216,  as  follows : 

"  Every  child  bom  in  wedlock,  the  husband  and  wife  being 
in  England,  and  not  separated  by  any  sentence  of  divorce,  is 
j)re8umed  to  be  legitimate;  but  this  presumption  may  be 
repelled  by  proof  of  such  facts  as  satisfy  the  jury  that  no 
sexual  intercourse  took  place  between  the  husband  and  wife 
at  a  time  when  the  husband  could  by  possibility  be  the  father 
of  the  child  ;  and  the  jury,  before  they  can  find  against  the 
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legitimacy,  must  be  convinced  that  no  such  sexual  intercourse 
took  place,  by  irresistible  evidence,  and  not  by  a  mere  balance 
of  probabilities.  If  such  intercourse  did  take  place,  the  adul- 
tery of  the  wife  is  immaterial ;  and  if  there  was  an  opportvn 
nity  of  sexual  intercourse  between  the  husband  and  wife,  the 
law  presumes  that  such  intercourse  did  take  place,  unless  the 
contrary  is  satisfactorily  proved." 

In  that  case  the  evidence  called  for  the  application  of  the 
rule  there  laid  down  in  all  its  parts  and  principles ;  and  the 
jury  disposed  of  the  case  upon  questions  of  fact  presented 
by  the  testimony. 

Third.  The  effect,  or  the  consequences  of  marriage,  are 
not  the  same  in  regard  to  the  rights  of  the  parties  in  the  laws 
of  all  countries,  or  by  the  laws  of  all  the  States.  It  is  true 
that  marriage  creates  the  personal  status  of  husband  and 
wife,  which  gives  to  .the  parties  thereto  the  rights  of  husband 
and  wife  wherever  they  may  be.  But  the  extent  and  charac- 
ter of  those  rights  differ  in  different  countries.  The  question 
has  arisen  whether  the  rights  of  husband  and  wife,  as  estab- 
lished in  the  State  or  country  where  they  entered  into 
marriage,  go  along  with  them  to  every  other  country  where 
they  happen  to  be,  or  to  reside,  or  whether  those  rights  are 
to  be  ascertained  and  determined  by  the  laws  of  the  State  or 
country  of  their  domicile.  There  seems  to  be  no  doubt  that 
the  laws  of  the  place  of  domicile  must  control  in  that  respect. 
But  the  personal  or  relative  rights  of  husband  and  wife  are 
not  within  the  scope  of  this  work,  beyond  the  effect  caused 
by  marriage  upon  the  legitimacy  of  their  offspring.  The 
effect  of  marriage  upon  legitimacy  of  children  differs  in  some 
States  and  countries  in  some  respects ;  and  hence  questions 
occur,  whether  the  law  of  the  place  where  the  marriage  was 
entered  into,  or  the  law  of  the  place  where  the  estate  of 
inheritance  lies,  shall  control  questions  of  legitimacy  of  chil- 
dren where  there  is  a  difference  in  those  laws. 

The  question  may  thus  arise,  as  it  has  sometimes  arisen, 
whether  children  born  before  marriage,  but  made  legitimate 
by  marriage  thereafter,  in  a  State  A*  country  where  the  rule 
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of  the  civil  or  ecclesiastical  law  prevails,  will  be  regarded  as 
legitimate  for  the  purpose  of  inheriting  land,  in  a  State  or 
country  where  the  common  law  rule  prevails,  which  legiti- 
mates only  such  children  as  were  born  after  marriage. 

No  doubt  the  marriage  would  be  accepted  as  legitimate, 
so  far  as  to  insure  to  the  husband  and  wife  the  status  of  mat- 
rimonial relations.  But  the  legitimacy  of  the  children  bom 
before  the  marriage,  effected  by  the  laws  of  the  one  State  or 
country,  will  not  be  accepted  by  the  laws  of  another  State  or 
country,  where  the  law  legitimates  only  such  children  as  were 
born  before  marriage,  so  far  at  least,  as  to  render  them  leg- 
itimate heirs  within  the  line  of  succession  to  estates  of 
inheritance.  In  other  words,  treating  the  marriage  of  a 
foreign  State  as  legitimate  does  not  necessarily  accept  as  leg- 
itimate all  the  consequences  of  marriage  in  that  foreign 
State.  Estates  of  inheritance  depend  upon  contracts  of 
grant ;  and  the  lex  loci  contractus  applies  to  them,  as  well  aa 
to  contracts  of  marriage.  Each  State  has  its  own  laws 
determining  who  shall  be  heirs  within  the  meaning  of  that 
term  as  caljed  for  in  its  grants  of  estates  of  inheritance  in 
land ;  and  the  law  of  the  country  where  the  land  lies  must 
prevail  in  that  respect  over  the  law  of  the  foreign  State 
where  the  marriage  contract  was  made. 

The  question  of  the  effect  of  a  marriage  after  the  birth  of 
a  child  was  very  elaborately  considered  in  England,  in  the 
house  of  Lords,  in  Doe  v.  Vardill^  6  Bingham,  N.  C.  385. 

The  facts  were  as  follows:  A.  went  from  England  to 
Scotland,  and  continued  to  reside  there  until  his  death, 
many  years  after  he  became  resident  of  Scotland.  A.,  while 
in  Scotland,  cohabited  with  M.,  an  unmarried  woman,  and 
had  a  son,  B.,  by  her,  who  was  their  only  son.  Several 
years  aft;er  the  birth  of  B.,  A.  and  M.  were  married  in  Scot- 
land, according  to  the  laws  of  that  country.  By  the  laws 
of  Scotland,  this  after  marriage  legitimated  the  birth  of  B. 
as  completely  as  though  he  had  been  born  after  the  marriage, 
for  the  purpose  of  inheriting  land,  and  for  every  other  pur- 
pose, in  Scotland.     A.  died  seised  of  land  in  England,  in- 
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testate.     The  question  was  whether  B.  took  the  estate  in 
England  as  the  heir  of  A. 

All  the  judges,  in  an  opinion  by  Tindal,  Ch.  J.,  concurred 
in  holding  that  B.  did  not  succeed  to  the  estate  of  which  A. 
died  seised  in  England. 

They  stated  it  as  their  opinion,  that  it  was  "  a  rule  or 
maxim  of  the  law  of  England,  with  respect  to  the  descent 
of  land  in  England  from  father  to  son,  that  the  son  must  be 
lx)rn  after  actual  marriage  between  his  father  and  mother ; 
that  this  is  a  rule  juris  positivi^  as  are  all  the  laws  which 
regulate  succession  to  real  property;  this  particular  rule 
having  been  framed  for  the  direct  purpose  of  excluding,  in 
the  descent  of  land  in  England,  the  application  of  the  rule 
of  the  civil  and  canon  law,  by  which  tlie  subsequent  mar- 
riage between  the  father  and  mother  was  held  to  make  the 
son  born  before  marriage  legitimate ;  and  that  this  rule  of 
descent  being  a  rule  of  positive  law  annexed  to  the  land 
itself,  cannot  be  broken  in  upon  or  disturbed  by  the  law  of 
the  country  where  the  claimant  was  born,  —  and  which  may 
be  allowed  to  govern  his  personal  status  as  to  legitimacy, — 
upon  the  supposed  ground  of  the  comity  of  nations." 

Two  general  questions  were  made  the  subject  of  discus- 
sion :  1.  Whether  it  was  the  law  of  England  that  marriage 
after  the  birth  of  a  child  did  not  legitimate  the  child,  so 
that  he  could  succeed  as  heir  to  the  estate ;  and  2.  Whether 
the  fact  that  the  subsequent  marriage  made  the  son  legiti- 
mate in  Scotland  governed  his  right  of  inheritance  in  Eng- 
land. 

The  case  is  reported  as  decided  in  the  Court  of  King's 
Bench,  5  Barn.  &  Cress.  438. 

In  that  court  only  the  second  question  seems  to  have  been 
discussed,  namely:  whether  "the  right^of  inheritance  fol- 
lows the  law  of  the  domicile  of  the  parties,"  or  "  that  of 
the  country  where  the  land  lies." 

The  judges  were  unanimous  in  holding,  that  the  law  of 
the  country  where  the  land  lies  must  control.  Much  reli- 
ance was  placed  upon  the  statute  of  Jlerton,  as  declaratory 
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of  the  law  upon  this  point.  That  statute  was  peculiar  in 
form,  when  compared  with  modern  legislation.  It  was  set 
forth  in  the  report  of  that  case  as  follows :  "  To  the  King's 
writ  of  bastardy,  whether  any  one  being  born  before  matri- 
mony may  inherit  in  like  manner  as  he  that  is  born  after 
matrimony,  all  the  bishops  answered  that  they  would  not, 
nor  could  not,  make  answer  to  that  writ ;  because  it  was 
directly  against  the  common  order  of  the  church.  And 
all  the  bishops  instanted  the  lords,  that  they  would  con- 
sent that  all  such  as  were  born  afore  matrimony  should  be 
legitimate,  as  well  as  they  that  be  born  within  matrimony, 
as  to  the  succession  to  inheritance,  forasmuch  as  the  church 
accepteth  such  as  legitimate.  And  all  the  earls  and  barons, 
with  one  voice,  answered,  that  they  would  not  change  the 
laws  of  the  realm,  which  hitherto  have  been  used  and  ap- 
proved." 

One  argument  urged  in  favor  of  the  plaintiff  was,  that  the 
marriage,  being  valid  by  the  laws  of  Scotland,  was  valid  in 
England,  and  that  legitimacy  was  a  personal  status. 

The  answer  to  that,  by  Bayley,  J.,  was  :  "  I  concede  that 
the  lex  loci  governs  the  question  of  marriage ;  but  whether 
all  the  consequences  recognized  in  a  foreign  country,  as  fol- 
lowing upon  a  marriage  there,  are  also  to  be  recognized  in 
this  country,  is  a  very  different  question,  and  I  think  must 
be  answered  in  the  negative.  In  my  judgment,  the  right  to 
inherit  land  depends  upon  the  quality  of  the  land,  and  not 
upon  any  personal  status.  In  this  country  there  are  many 
different  tenures,  and  the  question  in  each  is,  who  is  hoBres^ 
according  to  the  law  of  England  ?" 

The  true  ground  upon  which  that  question  was  made  to 
turn,  was  stated  by  counsel  for  the  defendant,  as  follows : 
"  The  result  appea^;^  to  be  this :  that  feudal  inheritance  is  a 
matter  of  contract,  and  every  contract  must  be  construed 
according  to  the  laws  of  the  place  where  it  is  to  have  effect." 
"Now,  hasres^  according  to  Lord  Coke's  definition,  is  *«t; 
justis  nuptiis  procreaivs?  No  person  who  does  not  answer 
that  description  can  be  within  the  meaning  of  the  contract, 
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which  must  be  construed  as  between  the  King  and  the  sub- 
ject, and,  therefore,  in  favor  of  the  former  (all  feudal  grants 
naving  been  originally  made  by  him),*  who  has  a  direct  inte- 
rest by  reason  of  his  right  in  the  case  of  escheats." 

5  B.  &  C.  449,  490. 

That  mode  of  stating  the  case  relieves  the. question  of  all 
its  perplexities.  It  is  not  a  question  of  personal  status,  but 
a  mere  question  of  contract.  The  question  is  not  whether 
the  claimant  may  have  been  an  heir  of  the  ancestor  in  the 
country  of  his  domicile,  but  whether  he  is  an  heir  in  the 
country  where  the  land  lies,  within  the  meaning  of  the  con- 
tract under  which  the  land  was  held  by  the  decedent.  The 
contract  must  control,  and  no  one  can  succeed  on  the  death 
of  another,  unless  he  fulfills  all  the  requirements  called  for  by 
the  contract.     The  lex  loci  contractvs  is  the  law  of  the  case. 

This  is  one  of  the  numerous  questions  which  have  indi- 
rectly resulted  from  the  operation  of  the  statute  quia  cmptores. 
The  lands  being  held  by  a  grant  immediately  from  the  crown, 
and  by  a  tenure  which  could  not  exist  between  one  individual 
and  another,  the  fact  that  the  individual  right  depended  upon 
a  contract  was  overlooked,  just  as  it  is  in  this  country.  The 
tendency  was  then,  and  is  now,  to  lose  sight  of  the  point,  that 
every  estate  of  inheritance  in  land  rests  upon  a  contract,  and 
that  the  law  of  contracts  must  govern.  So,  in  this  case,  the 
lex  loci  contractus  determined  who  was  the  heir  called  for  by 
the  contract  of  grant  upon  the  death  intestate  of  the  tenant 
in  possession. 

The  question  might  be  put  under  circumstances  that  would 
admit  of  no  discussion,  and  still  would  present  the  same 
point,  in  principle.  Suppose  a  man  dies  intestate,  the  owner 
of  an  estate  of  inheritance  in  land.  He  leaves  children, 
recognized  by  the  laws  of  the  State  where  the  land  lies,  as 
heirs,  because  they  were  born  in  lawful  marriage.  He  also 
leaves  children,  born  in  another  State,  out  of  wedlock,  but 
who  were  legitimated  by  the  laws  of  the  State  of  their  domi. 
cile.     It  would  not  be  contended  that  the  latter  could  inherit 


476  TITLE  TO  IjANDS  BY  DESCENT. 

in  the  State  where  the  land  was  located ;  because,  there  thej 
would  not  be  hcirSy  within  the  meaning  of  the  word  heirs 
called  for  in  the  contrSct  which  created  the  estate  of  inherit- 
ance. 

The  question  of  alienage  serves  to  illustrate  this  point. 
A  person  born  in  another  country  may  be  an  heir  of  an 
intestate.  But  if  he  is  an  alien  heir,  Jie  may  not  be  an  heir 
within  the  meaning  of  the  word  "heir,"  as  used  in  grants  of 
estates  of  inheritance  where  the  land  lies,  and  where  the 
laws  exclude  aliens  from  inheritance.  A  person  who  suc- 
ceeds to  an  estate  of  inheritance  as  an  heir,  succeeds  only 
because  he  answers  to  that  character,  as  the  word  "  heir "  is 
used  in  the  grant  of  the  premises  from  the  State.  If  he  falls 
short  in  any  of  the  qualifications  which  are  required  by  law 
to  constitute  an  heir,  he  is  not  by  law  one  of  the  parties  to 
the  contract  under  which  the  land  is  held,  and,  consequently, 
cannot  succeed  thereto  as  an  heir. 

There  seems  to  be  no  reported  case  in  this  country  where 
a  question  of  that  character  has  arisen.  There  are  cases 
where  ante-nuptial  contracts  made  in  other  countries  have 
been  enforced  in  this  country,  so  as  to  effect  the  distribution 
of  the  personal  property  of  a  decedent,  differently  from  the 
distribution  which  the  law  would  otherwise  have  made. 

Decouche  «.  Lavetier,  8  Johns.  Ch  R  190 ;  Btoiy  on  Conflict 
of  Laws,  §  168. 

But  there  is  a  distinction  between  obligations  which  rest 
upon  a  contract  and  the  rights  and  duties  growing  out  of, 
and  incident  to,  matrimonial  relations ;  because  marriage, 
although  it  is  a  contract  to  begin  with,  is  more  than  a  con- 
tract in  its  effects  and  consequences. 

The  distinction  between  a  mere  contract  and  marriage  is 
very  clearly  stated  in  Story  on  Conflict  of  Laws,  §  111,  in 
language  quoted  from  a  distinguished  judge,  of  Scotland,  as 
follows :  "  It  is  said,  that,  in  every  contract  the  parties  bind 
themselves,  not  only  to  what  is  expressly  stipulated,  but  also 
to  what  is  implied  in  the  nature  of  the  contract ;  and  that 
these  stipulations,  whether  express  or  implied,  are  not  affected 
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by  any  subsequent  change  of  domicile.  This  may  be  true  in 
the  general  case,  but,  as  already  noticed,  marriage  is  a  con- 
tract 8ui  ffeneris,  and  the  rights,  duties  and  obligations  which 
arise  out  of  it,  are  matters  of  so  much  importance  to  the 
well-being  of  the  State,  that  they  are  regulated,  not  by  pri- 
vate contract,  but  by  the  public  laws  of  the  State,  which  are 
imperative  on  all  who  are  domiciled  within  its  territory.  If 
a  man  in  this  country  were  to  confine  his  wife  in  an  iron 
cage,  or  to  beat  her  with  a  rod  of  the  thickness  of  the  judge's 
finger,  would  it  be  a  justification  in  any  court  to  allege  that 
these  were  powers  which  the  law  of  England  conferred  on  a 
husband,  and  that  he  was  entitled  to  the  exercise  of  them, 
because  his  marriage  had  been  celebrated  in  that  country  ? 
"  In  short,  although  a  marriage,  which  is  contracted  according 
to  the  lex  loci,  will  be  valid  all  the  world  over,  and  although 
many  of  the  obligations  incident  to  it  are  left  to  be  regulated 
solely  by  the  agreement  of  the  parties,  yet  many  of  the 
rights,  duties  and  obligations  arising  from  it,  are  so  impor- 
tant to  the  best  interests  of  morality  and  good  government 
that  the  parties  have  no  control  over  them,  but  they  are 
regulated  and  enforced  by  the  public  law,  which  is  impera- 
tive on  all  who  are  domiciled  within  its  jurisdiction,  and 
which  cannot  be  controlled  or  afiected  by  the  circumstance 
that  the  marriage  was  celebrated  in  a  country  where  the  law 
is  different.  In  expounding  or  enforcing  a  contract  entered 
into  in  a  foreign  country,  and  executed  according  to  the  laws 
of  that  country,  regard  will  be  paid  to  the  lex  loci^  as  the 
contract  is  evidence,  that  the  parties  had  in  view  the  law  of 
the  country,  and  meant  to  be  bound  by  it.  But  a  party  who 
is  domiciled  here  cannot  be  permitted  to  import  into  this 
country  a  law  peculiar  to  his  own  case,  and  which  is  in  oppo- 
sition to  those  great  and  important  public  laws  which  our 
legislature  has  held  to  be  essentially  connected  with  the  best 
interests  of  society." 

The  distinction,  there  so  clearly  indicated,  obviously  em- 
braces the  legitimacy  of  heirs  touching  their  rights  of  sue-' 
cession  to  estates  of  inheritance   in  land.      It  is  true   the 
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legitimacy  of  children  is  one  of  the  incidents  or  consequences 
of  marriage  laws,  and  of  the  marriage  contract.  But  they 
arc  incidents  and  consequences  of  a  character  so  important 
to  the  order  and  best  interests  of  society,  that  each  State 
exercises  the  exclusive  right  to  regulate  them  by  its  own 
laws  and  customs,  instead  of  permitting  its  landholders  to 
import  different  laws  and  customs  from  a  foreign  State  or 
country,  by  simply  going  there  to  enter  into  marriage.  For 
example,  Euppose  a  man  enters  into  marriage  in  a  State  or 
country  where  primogeniture  is  the  law  of  succession,  and 
then  becomes  a  landholder  in  a  State  or  country,  where  all 
the  issue  inherit  alike,  without  distinction  of  age  or  sex.  It 
will  not  be  contended  that  such  landholder  has  brought  with 
him  the  law  of  the  place  of  his  marriage,  and  that,  conse- 
quently, his  eldest  son  must  succeed  to  his  estate,  to  the 
exclusion  of  all  the  other  children,  when  he  shall  die  intes- 
tate. 

This  is  putting  an  extreme  case,  in  one  aspect,  but  it  does 
not  differ  in  principle  from  any  other  case  where  the  laws  of 
legitimacy  and  succession  of  the  State  where  the  marriage 
was  entered  into  are  different  from  the  laws  of  legitimacy 
and  succession  in  the  State  where  the  land  lies. 

The  laws  of  the  States  upon  the  subject  under  examina- 
tion differ  in  some  respects.  Some  follow  the  civil  law,  and 
legitimate  children  born  before  marriage  as  well  as  those 
born  after.  While  others  follow  the  common  law  custom, 
and  legitimate  only  those  bom  after  marriage.  There  are 
others  which  leave  it  to  the  personal  arrangement  of  the 
father,  whether  ante-nuptial  children  shall  be  legitimate. 

There  will,  therefore,  probably  be  occasions  when  there 
may  be  a  conflict  of  the  laws  upon  this  subject,  between  the 
place  of  marriage,  or  even  of  domicile  and  the  place  where 
the  land  lies. 

In  those  States  which  have  so  far  departed  from  the  com- 
mon law  rule  as  to  permit  non-resident  foreigners  to  hold 
lands  within  their  limits,  the  question  very  naturally  may 
arise,  whether  the  laws  of  legitimacy  and  succession  of  the 
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place  of  domicile  of  the  owner,  or  the  laws  of  the  place 
where  the  land  lies  shall  govern.  It  would  seem  as  though 
there  might  be  an  irreconcilable  conflicf  between  the  laws 
of  the  two  countries  in  such  cases.  The  laws  of  the  State 
where  the  land  lies  could  not  be  applied  to  the  owner  of  the 
land  in  his  foreign  domicile;  nor  could  the  laws  of  the  dothi- 
cile  be  applied  in  the  foreign  country  where  the  land  lies. 

As  yet,  there  appears  to  have  been  but  little  discussion  or 
litigation  in  this  country  in  regard  to  questions  of  this  char- 
acter. There  has  been  something  of  the  kind  in  New  York, 
in  the  case  of  the  Duke  of  Cumherland  v.  GhraveSy  7  N.  Y. 
305,  and  in  other  like  cases,  arising  on  the  same  territory. 
It  seems  that  New  York,  near  the  close  of  the  last  century, 
and  for  a  few  years  in  the  beginning  of  the  current  century, 
gave  to  non-residenj;  aliens  the  same  rights  to  hold  lands  in 
the  State  as  were  enjoyed  by  the  citizens  of  this  country. 
During  the  period  of  this  extreme  liberality  toward  foreign 
residents,  a  large  tract  of  territory  in  the  State  passed  by 
conveyance  to  one  of  the  rich  and  titled  families  of  the 
British  government,  resident  in  Scotland.  The  immediate 
question  before  the  court  was,  whether  lands  in  New  York 
could  pass  by  descent  from  alien  ancestors  to  alien  heirs. 
The  question,  by  the  laws  of  which  country  the  succession 
should  bo  governed,  does  not  seem  to  have  been  raised  in 
the  case.  But  the  decision  appears  to  have  Absumed  that 
the  laws  of  Scotland  governed  the  transfer  of  the  title  and 
the  line  of  succession,  and  that  the  courts  of  New  York 
were  to  be  governed  by  the  laws  of  the  domicile  of  the  foreign 
owners  upon  that  point. 

It  is  not  easy  to  perceive  how,  in  practice,  it  could  be 
otherwise.  If  primogeniture  prevailed  there  in  determin- 
ing the  line  of  succession,  primogeniture  must  prevail  here. 
If  the  descent  was  confined  to  males  there,  to  the  exclusion 
of  females,  it  must  be  so  limited  here.  The  State  has  simply 
surrendered  jurisdiction  of  its  own  territory  to  citizens  and 
residents  of  a  foreign  country,  and  they  must,  necessarily, 
submit  to  the  jurisdiction  and  government  of  the  laws  and 
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customs  of  that  country  to  that  extent.  That  is  the  tone 
and  sentiment  of  the  decision  in  the  case  here  cited,  and  in 
others  of  like  character.  It  is  a  humiliating  position  for  an 
independent  State  to  place  herself  in,  and  has  proved  to  be 
far  otherwise  than  favorable  to  the  peace  and  prosperity  of 
the  territory  which  has  thus  passed  under  a  foreign  domin- 
ion. And  the  decisions  go  further,  and  hold  that  the  State 
has  no  constitutional  power  to  legislate  in  regard  to  the  lands 
thus  held  by  non-resident  aliens,  until  they  choose  to  relin- 
quish their  title  and  their  authority  by  conveying  to  resident 
citizens  of  the  State. 

The  results  of  that  example  of  extreme  freedom  in  the 
commerce  of  land,  demonstrate  that  the  price  of  such  ex- 
treme liberality  to  the  resident  citizens  of  foreign  govern- 
ments, is  an  irrevocable  surrender  of  the  sovereignty  of  the 
State  that  makes  it,  and  the  freedom  of  its  own  citizens,  to 
the  extent  of  whatever  territory  may  thus  pass  into  foreign 
hands.  If,  perchance,  the  whole  territory  of  a  State  should 
thus  pass  to  foreign  owners,  there  would  be  but  little  left  for 
the  State  where  the  land  was  situated  to  legislate  about. 

Fourth,  "We  have  before  shown  that  bastards  could,  at 
common  law,  succeed  to  an  estate  of  inheritance  in  no  case ; 
and  that  they  could  be  the  source  of  inheritance  or  the  stock 
of  descent,  only  to  their  o^ti  issue,  born  in  lawful  wedlock. 

The  rigid  tand  inexorable  rule  of  the  common  law  has 
been  somewhat  relaxed  in  most,  if  not  all,  of  the  States. 

In  several  of  them,  an  illegitimate  child  is  capacitated  to 
take  an  estate  of  inheritance  as  the  heir  of  his  mother  and 
of  his  maternal  ancestors ;  and  the  lawful  issue  of  such  ille- 
gitimate child  takes  by  descent  any  estate  which  the  illegiti- 
mate parent  might  have  taken,  if  he  had  lived. 

The  States  which  have  so  changed  the  rule  of  the  common 
law  are  Massachusetts,  Mississippi,  Vermont,  Alabama  and 
Texas. 

Some  of  the  States  have  adopted  the  rule  of  the  civil 
law  and  legitimated  all  children  born  before  the  marriage, 
equally  with  the  postnuptial  children.     In  some,  acknowl- 
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edgment  by  the  husband  that  he  is  the  father  of  the  child, 
constitutes  the  child  legitimate  and  places  him  in  the  order 
of  descent  on  an  equal  footing  with  children  born  in  wedlock. 

The  States  which  have  adopted  that  policy  by  statute  are, 
Massachusetts,  Vermont,  Maryland,  Virginia,  Kentucky, 
Mississippi,  Texas,  Oregon,  Indiana,  Arkansas,  Ohio,  Mis- 
souri and  Illfnois. 

In  some  of  the  States,  illegitimate  children  seem  to  be 
placed  in  the  regular  order  of  descent,  to  both  take  and 
transmit  estates  from  the  mother,  in  very  nearly,  or  quite  the 
same  manner  as  though  they  were  legitimate.  Such  appears 
to  be  the  rule  in  Arkansas,  Florida,  Iowa,  Kentucky,  Mis- 
souri, Pennsylvania,  Bhode  Island,  Virginia,  Ohio,  New 
Hampshire  and  Illinois. 

In  some  of  the  States,  the  estate  of  f^n  illegitimate  intes- 
tate •  descends  to  the  mother,  when  there  are  no  lawful  issue 
of  the  intestate  living.  And  the  lawful  issue  of  the  illegiti- 
mate child  may  take  by  representation  any  estate  which  the 
mother  would  have  taken.  Such  seems  to  be  the  rule  in 
Massachusetts,  Indiana,  Mississippi,  Texas,  Alabama  and 
Vermont. 

In  Tennessee,  the  estate  of  an  illegitimate  intestate  who 
leaves  no  issue,  and  no  husband  or  wife,  descends  to  the 
mother.  And  in  case  there  is  no  mother  living,  then  to  his 
brothers  and  sisters  by  his  mother  and  their  descendants. 

The  rule  in  Georgia  is  about  the  same. 

In  North  Carolina  and  Oregon,  illegitimate  children  inherit 
from  the  mother  directly,  but  cannot  take,  by  representation, 
any  estate  of  her  relatives. 

There  are  provisions  in  some  States  whereby  the  illegiti- 
mate child  becomes  not  only  the  heir  of  his  mother,  but  of 
any  one  who  acknowledges  in  writing,  in  a  particular  man- 
ner prescribed,  that  he  is  the  father.  But  children  so 
acknowledged  are  not  regarded  as  legitimated  to  the  full 
extent  of  legitimately  bom  children.  They  can  take  by 
descent  immediately  from  the  father  or  mother  as  the  stock 
of  descent ;  but  cannot  take  by  representation  from  either 
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the  lineal  or  collateral  relatives,  of  either  father  or  mother, 
except  when  the  parents  shall  intermarry.  Estates  of  the 
illegitimate  intestate,  without  lawful  issue,  descend  to  tlie 
mother  and  her  heirs  at  law,  unless  the  intestate  leaves  a 
husband  or  wife,  in  which  case  such  husband  or  wife  shares 
equally  with  the  mother  of  the  intestate  and  her  heirs.  Such 
appears  to  be  substantially  the  rule  in  Maine,  Michigan, 
Minnesota,  California  and  Wisconsin. 

In  New  York,  it  is  provided  in  the  chapter  of  the  Revised 
Statutes,  entitled  "  Of  Title  to  Real  Property  by  Descent," 
that  "  children  and  relatives  who  are  illegitimate,  shall  not 
be  entitled  to  inherit,  under  any  of  the  provisions  of  this 
chapter." 

1  R.  S.  754,  §  19. 

But  in  1855,  an  act  was  passed,  as  follows:  ^^Illegitimate 
children  in  default  of  lawful  issue,  may  inherit  real  and 'per- 
sonal property  from  their  mothers,  as  if  legitimate;  but 
nothing  in  this  act  shall  affect  any  right  or  title  in  or  to  any 
real  or  personal  property  already  vested  in  the  lawful  heirs 
of  any  person  heretofore  deceased." 

Chap.  547,  Laws  of  1855. 

This  statute  was  held  not  applicable  in  favor  of  an  illegiti- 
mate child  of  the  intestate,  who  died  before  the  enactment 
of  the  statute,  but  whose  property  had  not  then  been  dis- 
tributed. The  decision  was  put  upon  the  broad  ground  that 
the  heirs  and  next  of  kin  of  the  intestate  had  rights,  vested 
immediately  on  the  death  of  the  intestate,  of  which  they 
could  not  be  deprived  without  due  pi*ocess  of  law ;  and  that 
an  act  of  the  legislature  was  not  such  process.  The  surro- 
gate stated  the  ground'  of  his  decision,  as  follows :  "  that, 
immediately  on  the  decease  of  an  intestate,  his  next  of  kin 
became  instantaneously  clothed  with  a  vested  right  to  share 
in  the  surplus  of  his  personal  estate,  after  the  payment  of  his 
debts,  in  due  course  of  administration,  notwithstanding  the 
fact  that  this  right  cannot  be  enforced  except  through  th« 
medium  of  an  administrator.     This  claim  to  a  distributive 
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share  cannot  by  an  act  of  the  legislature  be  confiscated,  or 
be  taken  awaj  and  granted  to  another  person,  and  although 
the  law  may  be  changed  as  to  future  cases,  snch  a  change 
cannot  affect  a  right  of  succession  already  devolved." 

Feme  v.  The  Public  Administrator,  3  Bradf.  R.  263. 

This  doctrine  will  apply  with  equal,  if  not  greater  force, 
to  the  right  of  heirs  to  the  real  estate  which  comes  to  them 
by  descent ;  because,  in  th^it  case,  the  administrator  is  in  no 
manner  interposed  between  them  and  their  immediate  right 
of  enjoyment. 

It  has  been  decided,  in  Pennsylvania,  that  an  estate  de- 
scended to  a  legal  heir  cannot  be  divested  by  a  subsequent 
act  legitimating  a  bastard. 

EUlan  V,  EiUan,  89  Penn.  St.  R.  120. 

It  seems  to  have  been  the  tendency  of  the  courts  to  con- 
strue statutes,  contrived  to  favor  illegitimate  children  with 
rights  of  inheritance,  strictly  against  them.  There  is  an 
example  of  that  kind  in  I[ent  v.  Barker,  2  Gray,  535.  The 
word  "  children "  used  in  a  statute  providing  for  children 
who  had  been  unintentionally  omitted  by  a  testator  in  his 
will,  or  who  were  presumed  to  have  been  so  omitted,  that 
they  should  take  their  share  by  inheritance,  was  construed 
to  embrace  only  legitimate  children,  on  the  ground  that  the 
word  "  children  "  meant,  at  common  law,  only  legitimate 
children. 

The  same  rule  of  construction  was  sanctioned  in  the  case 
of  MoOool  V.  Smithy  1  Black,  U.  8.  E.  459.  The  rule  was 
thus  stated :  "  Terms  of  kindred  include  only  those  who  are 
legitimate,  unless  a  different  intention  is  clearly  manifest." 

A  provision  in  the  statute  of  Massachusetts,  that  "  every 
illegitimate  child  shall  be  considered  as  an  heir  of  his  mother, 
and  shall  inherit  her  estate  in  whole  or  in  part,  as  the  case 
may  be,  in  like  manner  as  if  he  had  been  born  in  lawful 
wedlock,"  was  held  not  to  apply  to  grandchildren,  children 
of  such  illegitimate  child. 

CurtiB  V.  Hewing,  11  Met.  294. 
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The  action  was  treBpass  quare  dausum  fregii.  The  de> 
fendant  set  up  title  in  himself.  The  evidence  showed  that 
the  title  to  the  land  had  been  in  the  mother  of  an  ill^ti- 
mate  SOD.  He  died  before  his  mother,  leaving  Intimate 
children.  She  died  seised  of  the  land  in  question,  intestate. 
The  Intimate  children  of  the  ill^timate  son  claimed  title 
by  descent,  and  conveyed  the  premises  to  the  defendant. 
The  plaintiff  had  a  verdict,  nnder  directions  of  the  court  on 
the  trial,  and  the  court  above  sustained  it. 

See,  also,  Hughes  v.  Decker,  88  Maine,  153w 

There  is  a  statute  in  Vermont  similar  in  its  provisions  to 
the  New  York  statute,  that  '^  bastards  shall  be  capable  of 
inheriting  and  transmitting  inheritance  on  the  part  of  the 
mother.^'  The  question  arose  whether  the  ill^timate  child- 
ren could  inherit  fix>m  le«:itimate  children  of  the  same  mother. 
It  was  held  they  could  not ;  that  the  statute  should  be  con- 
strued strictly,  so  that  the  right  of  inheritance  should  extend 
no  further  than  between  the  mother  and  the  ill^timate  child. 

But  under  a  similar  statute  illegitimate  children  are  held 
to  take  equally  with  Intimate. 

Alexander  «.  Alexander,  8  AUli^m^  241. 

In  Tennessee,  statutes  Intimating  bastards,  have  been 
held  entitled  to  a  fair,  if  not  a  liberal  construction ;  and  that 
the  words  ^  heir,  inherit,  joiqt-heir,  will  be  construed  to  give 
to  Intimated  children  all  the  rights  of  inheritance  and  suc- 
cession that  would  attach  to  them  had  they  been  bom  in 
lawfal  wedlock." 

Swanaon  «.  Swanaon,  2  Swan,  440. 

It  is  the  undisputed  rule  that  the  statutes  of  every  State 
shall  be  construed  according  to  the  manifest  intention  of  the 
l^islature,  when  sach  constrnction  does  not  conflict  with  the 
restraints  imposed  upon  the  legislature,  either  by  the  Consti- 
tation  of  the  State  or  the  Constitution  of  the  United  States. 
Statutes  touching  the  Intimation  of  bastards,  or  the  exten- 
sion to  them  of  inheritable  rights,  are  not  exceptions  to  that 
rnle.  There  is  no  apparent  reason  why  there  should  be  any 
departure  therefrom,  either  by  way  of  strictness  or  liberality. 
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ALIENAGE  —  ITS  EPFEOTS   XTPON   THE  BIGHT  TO  INHEKIT. 

The  disabilities  of  holding  estates  of  inheritance,  which 
attach  to  aliens  where  the  common  law  rule  prevails,  have 
been  considered  in  the  work  before  referred  to.  i 

Bingham  on  Real  Estate,  89,  et  seq. 

i 

In  regard  to  the  general  subject  of  alienism,  and  the  rules 
and  principles  which  control,  we  propose  to  add  nothing  to 
what  we  have  before  submitted,  except  so  far  as  it  pertains 
to  the  rights  of  succession  by  an  heir  to  his  ancestor,  to 
estates  of  inheritance  in  land. 

According  to  the  common  law,  as  originally  adopted  in 
this  country,  it  was  not  enough  that  a  person  was  in  the 
order  of  succession  prescribed  by  statute  as  required  to  take 
lands  by  descent,  upon  the  death  of  the  owner  thereof  intes- 
tate. He  must  also  have  been  a  citizen  of  the  United 
States  at  the  time  of  the  death  of  the  intestate.  He  could 
not  qualify  himself  to  inherit  by  becoming  a  citizen  after- 
ward. 

He  did  not  fulfill  the  qualifications  called  for  by  the  grant 
of  an  estate  in  fee,  required  to  constitute  him  an  heir  within 
the  meaning  of  the  word  heir*9s  used  in  the  grant,  unless 
he  was  a  citizen  of  the  United  States  at  the  time  of  the 
death  of  his  ancestor. 

The  student  will  understand  the  matter  more  readily  and 
more  clearly  by  examining  a  practical  case. 

Jackson  ex  dem.  Fitz  Sirmnona  v.  jFttB  Simmons^  10  Wend. 
11,  is  a  good  case  to  illustrate  the  rule  involved  and  its 
practical  application. 

The  action  was  ejectment  for  about  two  hundred  acres  of 
land,  brought  by  Patrick  Fitz  Simmons  against  Thomas  Fitz 
Simmons.  It  appeared  that  one  Felix  Fitz  Simmons  had  died 
seised  of  the  premises  in  question  in  1828,  intestate.  He 
was  a  naturalized  citizen  and  left  no  issue.  While  alive  he 
had  five  brothers  and  two  sisters,  all  aliens. 
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The  defendant  was  one  of  his  brothers,  and  was  natartil- 
ized  in  1810.  This  made  his  right  of  succession  to  his 
deceased  brother  certain  and  unquestioned.  It  was  not  in 
dispute  in  the  case.  The  only  question  was  whether  the 
plaintiff  was  not  also  an  heir  and  entitled  to  share  with  the 
defendant  in  the  inheritance.  He,  too,  was  a  naturalized 
citizen  at  the  time  of  the  death  of  the  intestate,  and  conse- 
quently was  entitled  to  hold  real  estate.  There  was  no 
question  on  that  point.  But  the  plaintiff  was  not  a  brother 
of  the  intestate,  but  was  the  son  of  another  brother,  who 
died  in  1820.  He  and  all  his  children  were  at  die  time  of 
his  death  aliens.  The  plaintiff  was,  after  the  death  of  his 
father,  naturalized.  It  will  be  seen  that  the  plaintiff  and 
the  defendant  were  not,  in  their  relation  to  the  intestate  in 
the  same  degree  of  consanguinity. 

The  plaintiff  was  further  removed  from  the  intestate  than 
the  defendant,  and  could  not  take  at  all  according  to  the  rule 
of  proximity.  He  did  not  claim  by  that  rule,  but  based  his 
demand  of  title  upon  the  rule  of  representation.  In  other 
words,  he  claimed  to  be  entitled  to  the  right  which  his  father 
might  have  claimed,  had  he  been  alive  and  a  citizen.  Therein 
arose  the  only  question  of  the  case.  The  father  of  the  plaintiff 
had  no  title  at  all,  for  he  was  not  a  citizen.  The  son  could 
claim  only  as  his  representative.  Hence  the  question  was, 
whether  the  son  had  any  title.  The  court  decided  he  had 
none.  The  point  was  plain,  and  the  conclusion  inevitable. 
The  son  could  take  only  as  the  representative  of  his  fatlier. 
The  father  was  an  alien,  and  therefore  had  no  title.  His 
representative  could  be  in  no  better  condition. 

This  decision  was  had  in  New  York  under  the  statute  of 
descents  as  it  existed  before  the  Revised  Statutes  took  effect. 
As  stated  by  the  court :  "  The  provision  referred  to  is  the 
fifth  canon  of  descent,  as  prescribed  by  the  act  of  the  23d 
of  February,  1786  (1  E.  L.  of  1813,  p.  63),  and  is  as  follows: 

"  Fifthly.  In  case  any  such  brother  or  sister,  who  wotUd 
have  iji/ieriied  hy  this  laWy  if  living^  shall  die  before  the  said 
pert>oii  so  seised,  and  leave  a  lawful  child  or  children,  such 
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cliild  or  children  surviving  the  said  person  so  seised  shall 
inherit,  if  a  child,  solely,  and  if  children,  as  tenants  in  com- 
mon, in  equal  parts,  such  share  as  would  have  descended  to 
his,  her  ^  their  father,  or  mother,  if  such  father  or  mother 
had  survived  the  pei-son  so  seised." 

This  statute  made  the  question  clear,  that  the  son  could 
take  only  what  his  father  would  have  inherited,  if  living ;  and 
as  his  father,  if  living,  would  not  have  inherited  any  right, 
by  reason  of  being  an  alien,  so  the  son  could  inherit  nothing. 

The  foregoing  case  serves  to  illustrate  the  character  of  the 
disqualification  of  alienism,  and  the  principle  upon  which  it 
is  founded.  The  intestate  left  brothers  and  sisters  other 
than  the  defendant.  So,  the  other  deceased  brother,  the 
father  of  the  plainti£F,  left  other  children  than  the  plaintiff. 
If  the  degrees  of  consanguinty  with  the  intestate  had  been 
the  only  criterion  by  which  to  determine  who  were  his  heirs 
at  law,  they  would  all  have  been  equally  entitled.  But  those 
who  were  not  citizens  of  the  United  States  were  excluded, 
because  they  lacked  the  capacity  to  become  parties  of  the 
second  part  to  the  contract  of  grant  or  lease  from  the  State, 
which  constituted  the  estate  of  inheritance.  The  State  had 
so  far  retained  the  policy  of  the  feudal  law  as  to  hold  that 
no  persons  could  become  tenants  in  fee  of  lands  who  were 
not  citizens  of  the  United  States.  The  statesmen  of  that 
era  had  the  sagacity  to  perceive,  that  serious  inconveniencies 
might  arise  if  citizens  of  other  countries  were  allowed  to 
hold  lands  in  fee  in  this  country ;  because  while  the  subject 
of  the  holding,  or  the  property,  was  and  must  ever  remain 
within  the  jurisdiction  of  the  State,  the  owners  themselves 
were  outside  of  the  jurisdiction.  We  have  before  sufiiciently 
suggested  the  troublesome  conflicts  of  the  laws  which  might 
arise.  Hence,  the  policy  of  requiring  every  tenant  of  an 
estate  in  lands  to  be  within  the  reach  of,  and  subject  to,  the 
jurisdiction  of  the  laws  of  the  country  where  the  land  lies. 

In  the  Revised  Statutes  of  New  York,  provision  was  made 
for  cases  like  the  case  last  cited,  so  that  the  child,  who  was 
naturalized  at  the  time  of  the  death  of  an  intestate,  might 
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inherit,  although  his  father  had  before  died  a  foreigner.   We 
have  cited  the  provision  which  declares  that  no  person  capa- 
ble of  inheriting  "  shall  be  precluded  from  such  inheritance 
by  reason  of  the  alienism  of  any  ancestor  of  such  person/' 
lB.S.754,§a3. 

That  provision  has  been  construed  to  change  the  rule,  in  a  ' 
case  like  the  one  last  cited,  so  that  the  child  who  has  becomo 
a  citizen  by  naturalization  shall  not  be  precluded  from  taking 
an  estate  by  inheritance  as  the  representative  of  a  deceased 
parent,  who  was  not  naturalized,  on  the  ground  that  the 
parent  was  not  naturalized.  To  accomplish  that  result  was 
the  aim  and  end  of  the  provision  in  the  Revised  Statutes 
here  cited. 

It  has  been  decided,  however,  that  that  provision  did  not 
enable  a  naturalized  citizen  to  take  by  descent  as  the  repre- 
sentative of  a  parent  not  naturalized  and  alive  at  the  death 
of  an  intestate. 

The  People  D.  Irvin,  21  Wend.  128. 

In  this  case  the  plaintiff  claimed  to  recover  possession  of 
the  premises  in  question,  on  the  ground  that  they  had 
escheated;  in  other  words,  that  the  grant  in  fee  under 
which  the  premises  had  been  held,  had  ceased .  to  exist  on 
the  decease  of  the  last  tenant  intestate,  because  that  tenant 
left  no  heirs  capable  of  succeeding  him  in  the  tenancy. 

The  last  tenant  seised,  upon  whose  death  the  premises 
wore  claimed  to  have  escheated,  was  a  naturalized  citizen, 
who  left  neither  father  nor  mother,  nor  lineal  descendant ; 
and  no  relatives  in  the  collateral  line,  except  brothers  and 
listers,  who  were  at  the  time  of  his  death  aliens,  and  a  son 
of  one  of  those  brothers,  who  was  a  naturalized  citizen.  This 
i^on,  the  nephew  of  the  intestate,  claimed  to  be  capable  of 
tnhoriting  under  the  statute  last  before  cited.  The  case  was 
dtHMded  against  him,  on  the  ground  that  the  nephew  of  a 
IH^rson  dying  intestate,  and  seised  of  an  estate  of  inheritance, 
;ill  hough  a  ndUiralized  citizen^  is  not  capable  of  inlieriting 
•/  V  OBtate,  if  his  father  be  an  alien  and  living  at  the  time  of 
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the  decease  of  the  person  last  seised,  notwithstanding  the 
provision  in  the  statute  of  descents." 

In  this  case,  the  premises  were  alleged  to  have  escheated 
on  the  death  of  Thomas  Irwin  '^  without  heirs  capable  of 
inheriting." 

The  deceased  left  a  brother  residing  in  Scotland,  an  alien. 
A  son  of  this  brother,  the  defendant  in  the  case,  was  a  natu- 
ralized citizen  at  the  time  of  the  death  of  the  intestate.  He 
claimed  to  be  the  heir  at  law  of  the  intestate,  capable  of 
inheriting.  The  objection  was,  that  he  claimed  only  as  the 
representative  of  his  father,  and  his  father  was  then  alive 
and  an  alien.  It  was  held  that  our  statute,  before  cited,  did 
not  enable  a  person  to  deduce  title  through  an  ^^  alien  ances- 
tor still  living." 

The  point  of  the  decision  was  thus  stated  by  the  court : 
^^  The  brother  of  the  person  last  seised,  if  a  citizen  and  capa- 
ble of  inheriting  at  the  time  of  the  decease  of  the  intestate, 
would  have  taken  the  estate  under  section  8  of  our  statute 
of  descents ;  and  if  dead,  leaving  issue,  also  capable,  they 
would  like  him  have  taken  under  the  same  section.  But  he 
is  an  alieu  and  therefore  cannot  take,  and  his  uninheritable 
blood  impedes  the  descent  to  the  naturalized  son,  the  de- 
fendant. It  is  perfectly  settled  upon  all  the  law,  that  the 
nephew  does  not  inherit  immediately  or  personally  from  the 
T  n^'le ;  that  he  must  derive  title  from  the  common  stock  (the 
grandfather)  through  the  blood  of  the  father,  fle  stands  in 
the  seoond  degree." 

In  regard  to  the  statute  in  question,  it  is  remarked,  that  it 
"was  taken  substantially  from  the  11  and  12  Wm.  Ill, 
chapter  6,  which  is  understood  to  apply  only  to  the  case  of  a 
deceased,  not  of  a  living,  ancestor." 

In  support  of  that  construction  of  the  statute,  the  decision 
in  McCreery^s  Lessee  v.  SomerviUe^  9  Wheaton,  354,  is 
entirely  confirmatory.  In  that  case,  the  intestate  left  no 
children,  but  a  brother,  a  native  of  Ireland,  alive,  but  not 
naturalized,  and  three  daughters  of  this  brother,  who  were 
native  born  citizens  of  the  United  States. 

62 
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The  qaestion  in  the  case  was  thus  stated  by  Story,  J. : 
"  The  title  of  the  lessor  of  the  plaintiff  to  recover  in  this 
case  depends  npon  the  question,  whether  she  can  claim  as 
one  of  the  co-heirs  of  her  deceased  uncle,  her  father  being 
an  alien,  and  alive  at  the  commencement  of  the  present  suit. 
It  is  perfectly  clear  that,  at  common  law,  her  title  is  invalid, 
for  no  person  can  claim  lands  by  descent  through  an  alien, 
since  he  has  no  inheritable  blood.  But  the  statute  11  and 
12  Wm.  Ill,  chapter  6,  is  admitted  to  be  in  force  in  Marj'- 
land ;  and  that  statute,  beyond  all  controversy  removes  the 
disability  of  claiming  title  by  descent,  through  an  alien  an- 
cestor. The  only  point,  therefore,  is,  whether  the  statute 
applies  to  the  case  of  a  living  alien  ancestor,  so  as  to  create 
a  title  by  heirship  where  none  would  exist  by  the  common 
law  if  the  ancestor  were  a  natural  bom  subject." 

That  decision  arose  in  Maryland  and  depended  npon  a 
statute  substantially  like  the  provision  of  the  English  act 
referred  to. 

There  is  another  case  in  the  same  court,  holding,  that, 
"  under  the  laws  of  New  York,  one  citizen  of  the  State  can- 
not inherit  in  the  collateral  line  to  the  other  when  he  muHt 
make  his  pedigree,  or  title,  through  a  deceased  alien  ances- 
tor." 

LesBee  oi  jljovj  v.  McCartee,  6  Peters,  102. 

That  decision  referred  to  a  time  before  the  Revised  Stat- 
utes. 

See,  also,  Jackson  «.  Green,  7  Wend.  888.  * 

It  was  held,  in  the  case  last  cited,  that,  at  common  law, 
one  brother  could  inherit  of  another,  though  the  father  was 
an  alien.  And  it  is  said :  ^^  Collateral  descent  from  brother 
to  brother  is  immediate,  taking  no  notice  of  the  father ;  but 
from  uncle  to  nephew,  or  nephew  to  uncle,  the  descent  is 
mediate,  the  father  being  the  medium  through  which  the 
descent  must  pass.  Hence,  one  brother  may  inherit  from 
another,  though  the  father  be  an  alien,  or  attainted  ;  but  a 
grandson  cannot  inherit  from  his  grandfather,  the  father 
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« 

having  died  in  the  life  of  the  grandfather,  provided  the 
father  was  an  alien,  or  attainted ;  but  the  land  shall  escheat." 

See  8  Salk.  129 ;  Jackson  «.  Lann,  8  Johns.  Cases,  109 ;  The 
People  «.  Conklin,  2  Hi]],  67;  Orser  v.  Hoag,  8  id.  79. 

In  a  recent  case  in  New  York,  it  was  held,  that,  where  the 
decedent  left  a  surviving  sister  and  a  niece,  her  daughter, 
the  former  an  alien  and  the  latter  a  citizen,  the  latter  did  not 
take  his  real  estate  by  inheritance.  This  decision  was  also 
put  upon  the  ground  that  the  statute  enabling  a  person  to 
take  an  estate  by  inheritance,  deducing  title  by  descent 
through  an  alien  relative  of  the  intestate,  who  died  before 
the  intestate,  did  not  bestow  the  ability  to  do  so  through  an 
alien  relative  living  at  the  death  of  the  intestate. 

McLean  v.  Swanton,  13  N.  Y.  585. 

It  has  been  decided  in  New  York,  that  the  rule  which 

enables  brothers,  sons  of  an  alien  father,  to  inherit  of  each 

other,  because  the  descent  between  them  is  immediate,  applies 

also  between  one  of  the  brothers  and  the  representative  of 

the  other. 

McGiegor  v.  Comstock,  8  N.  Y.  408. 

The  descent  being  immediate  between  the  brothers,  so 
that  an  alien  father  cannot  be  interposed  as  an  obstacle,  it 
would  seem  to  follow  as  a  matter  of  course,  that  the  inter- 
position of  the  alien  father  of  the  brothers  could  be  no 
obstacle  to  inheritance  between  one  of  the  brothers  and  the 
children  of  the  other,  or  between  the  descendants  of  both. 

The  children  of  a  deceased  brother  succeed  as  heirs  to  the 
surviving  brother,  by  representation  of  their  deceased  father. 
Consequently,  the  alienism  of  the  grandfather  cannot  be  an 
obstacle  to  their  succession.  He  cannot  possibly  be  a  medium 
of  inheritance  between  them.  The  brothers  are  respectively 
the  stock  of  descent.  Alienism  can  be  no  impediment  to 
inheritance,  only  when  it  comes  between  the  stock  of  descent 
and  the  person  who  seeks  to  take.  And  then  the  statute 
before  referred  to  as  11  and  12  Wm.  Ill,  chapter  6,  removes 
that  obstacle  in  case  this  alien  medium  is  deceased,  not  if  ho 
is  alive  at  the  death  of  the  intestate,  ns  that  statute  has  been 
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construed.    That    statute  seems    to    have  been  generally 
adopted  in  the  United  States,  in  substance  and  effect. 

But,  as  between  brothers  who  had  an  alien  father,  that  stat- 
ute does  not  apply.  "  It  has  become  a  maxim  of  the  law  that 
as  between  brothers,  a  father,  although  a  medium,  sa/nguinis 
is  not  a  m^edium  Jiereditatis.'^ 

Parish  «.  Ward,  28  Barb.  881. 

In  such  case  the  application  is  not  called  for. 

The  English  statute,  11  and  12  Wm.  Ill,  chapter  6,  has 
been  held  to  be  the  same  in  substance  and  principle  with  the 
New  York  statute  (1  R.  S.  754,  §  22),  which  provides  that  no 
person  capable  of  inheriting  real  estate  shall  be  precluded 
from  such  inheritance  by  reason  of  the  alienism  of  any 
ancestor  of  such  person. 

McLean  «.  Swanton,  18  N.  Y.  539. 

It  was  said  by  the  court,  per  Denio,  Oh.  J.,  touching  the 
English  act  and  the  New  York :  "  Upon  carefully  comparing 
the  two  enactments,  we  are  unable  to  see  any  distinction 
which  can  affect  this  question,  or  indeed  any  substantial 
difference  whatever.  The  New  York  statute  contains  the 
whole  principle  of  the  English,  stripped  of  the  redundant 
phraseology  in  which  acts  of  parliament  were  in  that  day 
clothed." 

The  question  for  tlie  court  to  decide  in  that  case,  was  the 
often  before  decided  one,  whether  that  statute  enabled  a 
person  to  take  an  estate  of  inheritance  who  deduces  title  by 
descent  only  through  a  living  alien  relative  of  the  deceased, 
who  would  himself  inherit  the  estate  were  he  a  citizen. 

We  have  before  cited  this  case  as  authority,  that  the 
daughter  of  an  alien  mother,  who  is  alive  at  the  death  of  an 
intestate  brother,  cannot  take  his  real  estate  by  descent. 
We  again  r^er  to  it,  to  show  the  similarity  in  principle  and 
effect  which  is  held  to  exist  between  the  legislation  of  Eng- 
land and  New  York  upon  this  point,  and  also  the  discussion 
and  disposition  of  another  incidental  question  which  may 
very  readily  occur  to  the  student,  as  well  as  arise  in  practice. 
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It  is  stated  as  a  rule  by  Chancellor  Kent,  that  "if  a  citizen 
dies,  and  his  next  heir  be  an  alien  who  cannot  take,  the  alien 
cannot  interrupt  the  descent  to  others,  and  the  inheritance 
descends  to  the  next  of  kin  who  is  competent  to  take,  in  like 
manner,  as  if  no  such  alien  had  ever  existed." 

2  Kent,  56. 

This  is  a  doctrine  qualifiedly  sustained  by  the  authorities 
cited  in  the  work  referred  to,  and  often  applied  in  practice. 

After  quoting  this  doctrine  from  Chancellor  Kent,  it  is 
further  remarked,  in  the  case  under  review,  as  follows : 

"  Therefore,  it  is  argued,  that  the  plaintiff  may  well  be 
the  heir  of  Robert  Swanton,  and  capable  of  inheriting  in  the 
lifetime  of  her  mother,  who,  being  an  alien,  cannot  interrupt 
the  course  of  descent.  The  diflSculty  of  this  position  is,  that 
if  the  name  of  the  mother  be  stricken  from  the  plaintiff's 
genealogical  chart,  it  will  not  appear  that  she  has  any  con- 
nection with  Robert  Swanton,  whose  heir  she  claims  to  be. 
The  cases  to  which  the  doctrine  referred  to  in  the  commen- 
taries applies,  are  those  in  which  the  claimant  does  not  make 
title  through  the  alien,  but  where  she  can  deduce  her  pedigree 
from  the  person  dying  seised,  by  leaving  out  or  passing  by 
the  alien." 

Again,  it  is  remarked,  that  "  all  the  cases  decided  in  this 
country,  where  an  alien  would  have  taken  the  estate  but  for 
his  alienage  and  in  which  a  more  remote  heir  was  preferred, 
were  cases  of  the  same  character,  the  successful  claimant 
making  out  his  descent  independent  of,  and  not  through, 
the  alien." 

Several  of  the  leading  cases  are  then  cited,  most  of  which 
are  hereinbefore  noticed. 

The  argument  of  the  plaintiff  is  thus  conclusively  answered 
by  Judge  Denio :  "  Upon  the  plaintiff's  theory,  the  statute 
under  consideration  would  have  been  quite  unnecessary ;  for 
if  she  can  be  allowed  to  strike  out  her  alien  ancestors,  inter- 
vening between  the  person  dying  seised  and  herself,  whether 
living  or  dead,  and  make  title  to  the  land  of  the  person  so 
dying  seised,  as  his  immediate  heir,  the  defect  of  heritable 
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blood  in  Buch  ancestors  would  be  a  matter  of  no  moment. 
Independently,  therefore,  of  direct  authority,  we  are  of 
opinion  that  the  plaintiff  is  not  aided  by  the  statute  referred 
to.  It  does  not  improve  the  situation  of  a  person  who,  aside 
from  all  questions  as  to  alienage,  would  not  have  been  the 
heir ;  and  the  plaintiff  cannot  be  the  heir  of  Bobert  Swanton 
during  the  life  of  her  mother." 

We  have  quoted  from  the  foregoing  case,  because  it  pre- 
sents an  unanswerable  argument  against  the  efforts  which 
seem  to  have  been  so  frequently  and  persistently  made  to 
apply  the  English  act  in  question,  and  the  like  acts  in  this 
country,  as  well  to  alien  ancestoi's  living  as  to  alien  ancestors 
deceased.  Without  regard  to  the  authority  of  the  court, 
the  views  there  presented  are  so  conclusive  in  principle  and 
propriety,  that  they  should  be  regarded  as  settling  the  vexed 
question  there  decided,  as  long  as  the  statute  remains  in 
force. 

The  word  ancestor^  as  used  in  the  enabling  act,  11  and 
12  Wm.  Ill,  chapter  6,  and  as  used  in  like  statutes  in  this 
country,  has  been  made  the  subject  of  much  discussion, 
whether  it  should  be  construed  to  mean  lineal  ancestors  only, 
or  whether  collateral  ancestors  were  also  intended.  The 
New  York  statute  is  held  to  embrace  both  lineal  and  collat- 
eral ancestors. 

McCarthy  «.  Mareh,  5  N.  Y.  263. 

It  is  true,  that  the  lexicographers  generally  define  the  word 
ancestor,  aa  one  who  has  preceded  another  in  a  direct  line  of 
ascent,  or  as  one  from  whom  another  traces  his  descent.  But 
the  .case  here  cited  construes  it  to  denote  any  one  from  whom 
another  may  derive  an  estate  by  .  inheritance.  Using  it  in 
that  way,  a  person  may  have  collateral  ancestors  as  well « as 
lineal.  They  are  only  ancestors  of  the  estate,  not  of  the 
blood.  The  phraseology  of  the  English  act  is  such  as  to 
leave  no  doubt  it  was  so  intended  by  the  law  makers,  for  it 
spcifies  ancestors  "  U^ieal  or  coUoiteral?^ 

The  words  of  the  English  statute  are  "  That  all  and  every 
person  or  persons,  being  the  king's  natural  born  subject  or 
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subjects,  within  any  of  the  king's  realms  or  dominions,  shall 
and  may  hereafter  lawfully  inherit  and  be  inheritable,  as  heir 
or  heirs  to  any  honors,  manors,  lands,  tenements  or  heredita- 
ments, and  make  their  pedigrees  and  titles  by  descent  from 
any  of  their  ancestors,  lineal  or  collateral,  although  the  father 
and  mother,  or  fathers  or  mothers,  or  other  ancestor  of  such 
person  or  persons,  by,  from,  through,  or  under  whom  he,  she 
or  they  shall  or  may  make  or  derive  their  title  or  pedigree, 
were  or  was,  or  is  or  are,  or  shall  be  bom  out  of  the  king's 
allegiance,  and  out  of  his  majesty's  realms  and  dominions,  as 
freely,  fully  and  effectually  to  all  intents  and  purposes,  as  if 
such  father  or  mother,  or  fathers  or  mothers,  or  other  ancestor 
or  ancestors,  by,  from,  through  or  under  whom  he,  she,  or 
they  shall  or  may  make  or  derive  their  title  or  pedigree,  had 
been  naturalized  or  natural  born  subjects." 

It  will  be  seen  that  there  is  no  doubt  of  the  intention  of 
that  statute  to  include  collateral  ancestors  equally  with  lineal. 
The  word  ancestor  is  there  applied  to  the  estate  that  is  to 
descend,  and  not  to  the  source  from  whence  the  heir  derived 
his  life,  or,  in  the  language  of  the  feudal  law,  his  blood. 

It  is  reasonable  to  presume  that  those  States  which  have 
adopted  a  like  provision  into  their  statutes,  have  done  so  with 
like  intent,  although  they  may  have  not  so  clearly  expressed 
their  intention,  as  it  is  expressed  in  the  statute  from  which 
they  have  patterned. 

Otherwise,  they  have  but  half  remedied  the  evil  which  that 
statute  was  designed  to  remove.  Persons  capacitated  to  hold 
lands,  and  to  take  by  descent,  were  prevented  from  inherit- 
ing, because  they  must  take  the  title,  if  Kt  all,  through  some 
other  person,  who,  if  alive  and  a  citizen,  would  inherit,  but 
who  was  dead  at  the  time  of  the  death  of  the  person  last 
seised,  and  was  an  alien.  That  alien  medium  was,  at  com- 
mon law,  an  obstacle  to  the  succession  of  the  citizen  heir. 
The  statute  in  question  was  designed  to  remove  such  obstacle 
whenever  it  occurred.  It  will  be  readily  perceived  that  it 
would  be  immaterial  whether  this  alien  medium,  which  thus 
interrupted  the  inheritance,  was  the  ancestor  in  blood  or  only 
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in  estate,  or  both,  to  the  person  otherwise  entitled  to  inherit 
The  point  sought  to  be  accomplished,  was  to  remove  the 
obstacle  and  let  the  citizen  heir  take  the  estate.  It  wonid 
be  absurd  to  so  constrae  the  statute  that  he  could  not  inherit, 
unless  the  alien  ancestor,  in  his  way,  was  his  ancestor  in 
blood,  as  well  as  in  estate. 

We  have  found  but  one  case  in  this  country  which  under- 
takes to  hold  that  the  cmoestor  must  be  the  ancestor  in  blood 
as  well  as  in  estate,  in  order  to  bring  the  case  within  the 
statute. 

Banks  «.  Walker,  8  Barb.  Ch.  R.  488. 

The  chancellor  conceded  a  different  construction  to  the 
English  statute.  But  he  evidently  failed  to  Mly  compre- 
hend the  purpose  and  object  of  the  statute  he  was  required 
to  pass  upon,  as  well  as  the  English  act  from  which  that  was 
taken. 

This  decision  of  the  chancellor  stands  alone,  and  must  be 
regarded  as  overruled  by  the  case  in  the  court  of  appeals 
before  cited. 

In  the  case  referred  to,  McCarthy  v.  Ma/rsh,  5  N.  Y.  274, 
Judge  Buggies,  in  delivering  the  opinion  of  the  court,  said : 
'^  The  defendants,  however,  insist  that  no  others  than  lineal 
progenitors  of  the  plaintiff  are  embraced  within  the  mean- 
ing of  the  word  ancestor,  as  used  in  this  section ;  and  there- 
fore, that  it  does  not  remove  the  impediment  arising  from 
the  alienism  of  the  father  and  grandfather  of  Denis  McCar- 
thy, of  New  York,  who  died  seised  of  the  estate,  and  from 
whom,  the  plaintiff  claims  to  inherit.  But  I  have  no  diffi- 
culty in  coming  to  the  conclusion  that  the  word  *  ancestors '  in 
the  statute  was  used  in  a  more  comprehensive  sense,  and 
that  the  act  was  intended  to  remove  the  impediment  of 
alienism  in  the  transmission  of  an  inheritance  in  r^ard  to 
all  the  deceased  individuals  through  whom  the  blood  of  the 
last  owner  of  the  land  is  to  be  traced  to  the  heirs.  The 
revisors,  in  their  note  to  this  section,  say,  *  the  provision  was 
intended  to  change  a  very  harsh  rule  of  the  existing  law,  by 
which  a  person  not  an  alien  himself,  may  sometimes  be  de- 
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barred  from  inheriting.'  If  we  were  to  adopt  the  defend- 
ants' conBtrnction  of  the  act,  the  mischief  of  the  former  law 
would  be  very  imperfectly  remedied.  The  exclusion  of 
aliens  from  holding  lands  is  founded  on  manifest  reasons  of 
public  policy  and  safety.  But  the  exclusion  of  a  natural 
born  or  naturalized  citizen  from  taking  lands  by  inheritance, 
merely  because  the  degree  of  his  consanguinity  to  the  last 
owner  is  to  be  ascertained  by  tracing  his  pedigree  through 
deceased  aliens,  is  and  always  was  an  absurdity,  founded 
only  on  a  feudal  fiction,  and  not  on  any  sound  principle  of 
public  policy.  Its  primary  object  probably  was  to  enrich 
the  crown  by  escheats.  To  exclude  a  claimant  on  the  ground 
that  his  collateral  kindred  were  aliens,  is  no  less  absurd  than 
to  debar  him  because  his  lineal  ancestors  were  in  that  con- 
dition. In  England  the  common  law  rule  was  abolished  in 
favor  of  natural  bom  citizens  one  hundred  and  fifty  years 
ago  by  the  statute  of  11  and  12  Wm.  Ill,  chapter  6,  and  it 
applied  expressly  to  all  ancestors,  lineal  and  collateral. 

"  Our  statute,  although  in  fewer  words,  is  more  comprehen- 
sive than  the  English  act.  It  enables  naturalized  as  well  as 
natural-bom  citizens  to  inherit  through  alien  ancestors ;  and 
if  there  be  any  such  things  known  in  the  law  as  collateral 
ancestors,  they  are  embraced  within  its  operation,  because 
the  claimant  is  not  to  be  precluded  by  the  alienism  of  *  any 
ancestors,'  and  this  means  ancestors  of  any  kind  or  descrip- 
tion. The  word  is  used  in  an  unqualified  and  unlimited 
sense,  and  therefore  in  its  most  comprehensive  sense." 

The  opinion  here  quoted  clearly  states  the  origin  of  the 
statute  in  question,  as  well  as  its  object  and  the  principle 
and  manner  of  its  operation.  It  seems  hardly  possible  that 
any  lawyer  or  court  should,  after  properly  understanding  the 
decision  in  that  case,  and  the  opinion  upon  which,  it  was 
founded,  entertain  the  notion  that  the  term  ancestors  used  in 
the  statute  only  means  lineal  ancestors  and  does  not  include 
collateral  also. 

It  is  sometimes  an  expression  of  the  books  that  an  alien 
lacks  inheritable  blood.    It  is  an  objectionable  phrase,  for 
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the  reason  that  it  may  beget  an  erroneous  impression. 
Alienism  is  an  obstacle  to  inheritance  which  arises  from  the 
place,  and  not  from  the  regularity  of  birth.  It  is,  in  that 
respect,  unlike  illegitimacy.  To  attribute  the  defect  to  a 
matter  of  blood  is  therefore  erroneous. 

The  alien  lacks  the  right  to  inherit  merely  because  he  is 
not  a  citizen  or  a  subject  of  the  government  where  the  land 
lies.  The  inheritance  itself  is  made  up  of  a  right  to  the 
possession  and  use  of  certain  land,  which  right  is  derived 
from  a  grant  or  contract  of  the  State.  By  the  laws  of  the 
State,  no  person  not  a  citizen,  can  be  a  party  to  such  a  con- 
tract, where  the  common  law  rule  has  not  been  changed  by 
statute.  Hence  the  alien  fails  to  inherit  merely  from  lack 
of  legal  capacity  to  become  a  party  to  such  contract..  And 
the  citizen  encounters  the  same  difficulty  when  he  finds  that 
his  right  of  succession  must  come  from  the  intestate,  not 
directly  or  immediately,  but  indirectly  and  mediately  through 
some  alien  relative  deceased  before  the  intestate.  That  was 
one  of  the  impediments  to  inheritance  sometimes  found 
between  the  intestate  stock  of  descent  and  the  person  other- 
wise entitled  to  the  succession.  The  statute  in  question  was 
intended  to  remove  that  impediment.  Wherever  such  a 
statute  is  in  force,  a  person  who,  by  the  laws  of  the  State 
where  the  land  lies,  has  a  right  to  succeed  to  the  estate  on 
the  death  intestate  of  the  tenant,  cannot  be  interrupted  in 
his  succession  by  the  fact,  that  the  right  has  come  mediately 
to  him  through  some  person  before  deceased  who  was  an 
alien. 

In  those  States  which  make  no  distinction  between  citizens 
and  aliens  in  regard  to  the  right  of  inheritance,  questions  of 
alienism  cannot  arise. 

Under  the  common  law,  as  it  prevailed  in  England  and  in 
this  country  until  about  the  beginning  of  the  nineteenth 
century,  none  but  natural  bom  subjects  could  take  land  by 
descent.    Neither  alien  nor  denizen  enjoyed  the  right 

Crabb'8  Histoiy  of  EDglish  Law,  672. 
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SECTION  m. 

EQtnTABLB  CX>NVEB8I0N ;   ITS   EFFECT  UPON  THE  BIGHTS  OF 

THE   HEIB. 

The  heir  may  be  defeated  in  his  succession,  even  when  the 
ancestor  dies  intestate  and  seised  of  an  estate  of  inheritance, 
in  case  the  intestate  had  made  a  valid  contract  to  sell. 
Equity  then  intervenes  and  holds  that  the  estate  is  vested,  in 
equity,  in  the  vendee ;  and  being  so  vested,  it  is  to  be  treated 
in  the  law  of  descents  the  same  as  though  it  was  legally 
vested  in  him.  The  vendor,  after  making  such  contract  of 
sale,  is  no  longer  in  such  relation  to  the  estate  as  to  consti- 
tute him  the  stock  of  descent  should  he  die  intestate.  While 
the  vendee,  in  case  of  hia  death  intestate,  would  be  regarded 
in  the  law  as  the  root  or  stock  of  descent. 

The  law  was  so  held  in  Champion  v.  Brown^  6  Johns.  Ch. 
E.  398. 

The  rule  is  thus  stated  in  that  case  by  the  Chancellor : 
"  The  title  in  law  never  passed  out  of  the  vendors,  though 
in  equity,  by  virtue  of  the  agreement  to  sell,  the  estate  was 
in  the  vendee,  and  was  in  him  transmissible  by  descent,  and 
devisable  by  will." 

The  law  of  the  case,  in  that  respect,  is  stated  in  the  head 
notes  as  follows :  "  Where  there  is  a  contract  for  the  purchase 
of  land,  it  descends,  in  equity,  to  the  heirs  of  the  vendee  as 
real  estate ;  and  they  may  call  on  the  executors  or  adminis- 
trators to  discharge  the  contract  out  of  the  personal  estate 
of  the  vendee,  so  as  to  enable  the  heirs  to  demand  a  convey- 
ance from  the  vendee." 

In  Chriffith  v.  Beecher^  10  Barb.  432,  it  was  decided,  that 
"  an  interest  in  a  contract  for  the  purchase  of  land  is  real 
estate,  and  descends  to  the  heirs  of  the  purchaser." 

In  a  more  recent  case,  in  New  York,  it  was  held,  that, 
"  where  a  contract  is  entered  into  for  the  conveyance  of  land 
on  the  payment  of  the  purchase  money,  the  estate  vests,  in 
equity,  in  the  vendee,  and  the  vendor  retains  the  legal  title 
as  a  mere  lien  or  security  for  the  unpaid  purchase  money. 
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•v.t>:%«^  of  the  vendor,  his  interest  in  the  con- 

n^'cvrty,  and  goes  to  his  personal  represen- 

.  :  7tib&s  by  assignment,  with  or  without  seal, 

c  X4   :uortgage,  and  it  may  be  sold  -as  personal 

;     ■:>  executor  or  administrator." 

'•iooM  9.  Borrows,  34  Barb.  173. 

M%)  doctrine  was  held  in  Adams  v.  Oreen^  id.  176. 

V    'iio  upon  which  this  class  of  decisions  is  founded  is 

.  ^v.*it?U,  in  1  Fonblanque's  Equity,  419 :  "  And  as  this 

.>  to  enforce  the  execution  of  agreements,  and  regards 

.    ao^itanoe  only,  and  not  forms  and  circumstances,  it  there 

.c  looks  upon  things  agreed  to  be  done  as  actually  per- 

« lucd,  as  money  covenanted  to  be  laid  out  in  land,  to  be 

a  fact  real  estate,  which  shall  descend  to  the  heir." 

La  2  Story's  Equit)'  Jurisprudence,  §  790,  the  author, 
tii>oaking  of  executory  contracts  of  sale  of  lands,  says,  that 
courts  of  equity  "  treat  them,  for  most  purposes,  precisely 
Ha  if  tliey  had  been  specifically,  executed.  Thus,  if  a  man 
has  entered  into  a  valid  contract  for  the  purchase  of  land,  he 
ib  treated  in  equity  as  the  equitable  owner  of  the  land ;  and 
the  vendor  is  treated  as  the  owner  of  the  money.  The  pur- 
chaser may  devise  it  as  land,  even  before  the  conveyance  is 
made ;  and  it  passes  by  descent  to  his  heir  as  land." 

As  a  consequence  of  this  rule,  either  party  may  enforce 
the  fulfillment  of  a  contract  of  sale  against  the  other  party 
and  against  his  representatives.  A  principal  ground  urged 
in  favor  of  the  rule  is  the  fact,  that  either  party  to  a  contract 
of  sale  of  land  may,  by  the  ,aid  of  equity,  have  it  enforced 
against  the  other  party.  And  the  representatives  of  each 
have  the  like  remedy  against  the  opposite  party  or  his  rep- 
resentative. After  stating  the  mutual  remedies  of  the 
respective  parties  and  their  representatives  against  each 
other.  Judge  Story  remarks  as  follows : 

'^  And  the  purchase  money  is  treated  as  the  personal  estate 
of  the  vendor,  and  goes,  as  such,  to  his  personal  representa- 
tives. In  like  manner,  land,  articled  or  devised  to  be  sold 
and  turned  into  money,  is  reputed  as  money  ;  and  money. 
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articled  or  bequeathed  to  be  invested  in  land,  has,  in  equity, 
many  of  the  qualities  of  real  estate ;  and  is  descendible  and 
devisable  as  such,  according  to  the  rules  of  inheritance  in 
other  cases."  §  790. 

One  of  the  judges,  in  Moore  v.  Burrows^  dissented  to  this 
rule ;  but,  regarded  as  a  matter  of  authority,  there  is  no  reason 
to  question  it. 

The  authorities  to  sustain  the  rule  are  numerous.  They 
can  be  found  cited  in  note  420  to  1  Fonblanque's  Equity, 
before  referred  to,  and  in  note  3  to  the  section  of  Story's 
Equity  Jurisprudence,  last  above  cited. 

The  doctrine  of  equitable  conversion  is  fully  indorsed  by 
the  supreme  court  of  the  United  States,  in  Craig  v.  Leslie^ 
3  Wheat.  568.  It  is  declared,  in  the  language  of  an  English 
case,  that  ^^  nothing  is  better  established  than  this  principle, 
that  money  directed  to  be  employed  in  the  purchase  of  land, 
and  land  directed  to  be  sold  and  turned  into  money,  are  to 
be  considered  as  that  species  of  property  into  which  they  are 
directed  to  be  converted,  and  this,  in  whatever  manner  the 
direction  is  given."  It  is  added :  "  The  owner  of  the  fund 
or  the  contracting  parties,  may  make  land  money,  or  money 
land." 

The  ground  upon  which  the  doctrine  is  founded  is  then 
thus  stated :  "  The  principle  upon  which  the  whole  of  this 
doctrine  is  founded  is,  that  a  court  of  equity,  regarding  sub- 
stance and  not  the  mere  forms  and  circumstances  of  agree- 
ments and  other  instruments,  considers  things  directed  or 
agreed  to  be  done,  as  having  been  actually  performed  where 
nothing  has  intervened  which  ought  to  prevent  a  performance. 
This  qualification  of  the  more  concise  and  general  rule,  that 
equity  considers  that  to  be  done  which  is  agreed  to  be  done, 
will  comprehend  the  cases  which  come  under  this  head  of 
equity." 

See  also,  Crose  v.  Barle^^,  8  P.  WiUiams,  23,  note  1. 

The  more  recent  cases  are  alike  uniform  in  holding  and 
applying  the  doctrine  of  conversion.  Indeed,  there  is  no 
dispute  in  regard  to  the  rule  itself.     The  chief,  if  not  the 
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only  difficnlties,  touching  the  subject,  is,  in  applying  the 
rule.  These  difficulties  arise  from  the  different  facts  and 
circumstances  which  distinguish  the  various  cases. 

There  are  certain  general  principles  common  to  all  the 
cases. 

1.  The  intention  of  the  donor,  to  be  ascertained  by  his 
directions  and  instructions,  must  control  the  question  of 
conversion. 

2.  It  is  immaterial  in  what  manner  or  form  those  instruc- 
tions are  given,  whether  by  will,  by  deed,  by  marriage  settle- 
ment or  otherwise. 

GollinB  9,  Champ'8  Heirs,  15  B.  Mon.  (Ey.)  118 

3.  The  conversion  from  real  to  personal  or  from  personal 
to  real  property,  is  regarded  as  having  taken  place  from  the 
time  prescribed  by  the  donor.  If  the  directions  are  given 
by  will,  and  no  particular  time  for  the  conversion  is  named, 
it  is  to  be  treated  as  taking  place  on  the  death  of  the  testator. 

In  the  case  of  Irish  v.  Hueated^  39  Barb.  411,  the  conver- 
sion of  real  estate  was  effected  by  will.  The  testator  not 
only  directed  his  executors  to  sell  and  convert  his  land  into 
money  for  its  more  ready  distribution,  but  he  expressly  de- 
clared that  it  should  be  treated  as  personal  property  from 
the  time  of  his  decease.  This  direction  was  held  to  be  con- 
trolling. In  speaking  of  the  testator's  instructions,  it  was 
said  by  the  court :  "  Those  terras  are  too  positive  and  broad 
for  this  court  to  put  them  aside,  and  consider  the  bequests 
of  the  several  quarters  of  the  proceeds  of  the  sale  of  his  real 
estate  as  realty." 

There  is  a  case  in  Massachusetts,  holding  that  the  mere 
conversion  of  land  into  money,  either  by  the  direction  of  the 
testator,  or  by  operation  of  law,  for  its  better  investment, 
"  or  for  any  other  purpose  consistent  with  the  design  and 
purpose  of  the  ultimate  destination  to  which  the  real  estate 
was  appropriated,  there  the  money  is  substituted  for,  and 
stands  in  the  place  of  the  devised  real  estate,  and  shall  go  to 
the  sjinie  persons  and  in  the  same  proportions,  and  vest  in 
possession  and  enjoyment  at  the  same  times  and  upon  tlie 


EQUITABLB  CONVBBSION.  503 

same  contingencies  which  would  have  affected  the  real  estate 
had  it  remained  specifically  in  real  estate." 

HoUftnd  tr.  Croft,  8  Gra:r>  181. 

.The  rule*  there  stated  was  applied,  however,  to  the  provi- 
sions of  the  will  only.  As  to  the  question  of  descent,  it  is 
further  said :  "  But  in  the  present  case  the  real  estate  was 
converted  into  personal  during  the  subsistence  of  the  particu- 
lar estate,  so  that  at  the  moment  of  the  decease  of  the  tenant 
for  life,  no  real  interest  remained  to  descend  to  the  heir ;  and 
the  will  took  effect  upon  the  proceeds  immediately,  as  it 
would  have  done  upon  the  real  estate,  had  it  specifically 
remained." 

Id.  182. 

In  Lewia  v.  Smithy  9  N.  T.  610,  it  was  held  that  "  the  land 
had  been  sold  by  the  testator  in  his  life-time,  and  his  interest 
at  the  time  of  his  death  was  the  right  to  the  money  due  upon 
the  contracts,  and  was  personal  estate." 

It  has  been  decided  in  Kentucky,  that  money  directed  to 
be  vested  in  the  purchase  of  land,  and  land  directed  to  be 
sold  and  converted  into  money,  must  be  considered  as  ^^  that 
species  of  property  into  which  they  are  directed  to  be  con- 
verted." 

Collinfl  V,  Champ's  heirs,  15  B.  Mon.  118. 

In  Indiana,  where  the  owner  of  land  had  made  a-  contract 
of  sale,  and  then  died  intestate,  the  purchase  money  remain- 
ing unpaid  was  treated  as  personal  property. 

Henson  v.  Ott,  7  Ind.  512. 

A  like  rule  was  proclaimed  in  BramhaU  v.  L&ms^  14 
N.  Y.  47,  as  follows :  "  There  was  a  positive  direction  to 
convert  the  lands  into  money ;  that  makes  the  whole  estate 
in  effect  personal  from  the  death  of  the  testator,  and  when 
once  converted  into  personal  estate  it  was  to  remain  in  the 
hands  of  the  executors  ;  they  were  to  invest  the  proceeds  of 
sale  on  bond  and  mortgage  on  real  estate  and  keep  it  so 
invested." 
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In  Fowler  v.  Depcm^  26  Barb.  239,  it  seemB  to  be  held 
that  a  mere  power  to  sell  real  estate  does  not  convert  it  into 
realty.     It  is  said  : 

"  The  will  merely  authorizes  and  empowers  tjie  execntora 
to  sell  the  real  estate.  It  does  not  direct  or  order  them  to 
do  so ;  nor  does  it  anthorize  the  sale  for  any  purpose  of  dis- 
tribution, or  to  carry  out  any  trust.  It  gives  a  mere  power, 
to  be  exercised  only  if  found  convenient.  It  is  not  impera- 
tive, and  is  not  a  power  in  trust ;  the  beneficiaries  are  the 
same,  whether  the  estate  remains  real  or  be  converted  into 
personal ;  no  beneficiary  can  compel  a  sale  against  the  judg- 
ment or  will  of  the  executors.  To  cause  a  converson  from 
real  to  personal,  the  will  should  decisively  and  definitively 
fix  upon  the  land  the  quality  of  money." 

Where  a  testator  authorized  and  empowered  his  executors 
to  sell  and  convert  into  money  all  his  estate,  real  and  per- 
sonal, and  the  purposes  of  the  will  seemed  to  indicate  the 
intention  of  the  testator  to  have  the  real  estate  so  converted 
because  those  purposes  were  incapable  of  execution  without 
it,  it  was  held  that  it  must  be  regarded  as  having  been  con- 
verted into  money. 

Phelpe  «.  Phelpe,  28  Barb.  121. 

The  doctrine  of  equitable  conversion  as  held  in  the  forego* 
ing  authorities  has  been  generally  sanctioned  in  other  cases. 

Pftrkinaon's  Appeal,  82  Penn.  St.  B.  456 ;  Haienm  «.  Hudnan, 
14  Gratt.  809 ;  Mathis  o.  GiifELn,  8  Bich.  Eq.  B  79 ;  Leiper'a 
Appeal,  85  Penn.  St.  B.  420 ;  High  «.  Worlej,  88  Ala.  196 ; 
Bamett «.  Barnett,  1  Met.  (Ej.)  254 ;  Boss  c.  Drake,  87  Penn. 
St.  B.  878 ;  Wood  «.  Beeves,  5  James*  Eq.  271 ;  Hocker  ▼.  Gen- 
try, 8  Met.  (E7.)  463 ;  Scndder  c.  Yanassdale,  2  Beaselej, 
109 ;  Anewalt's  Appeal,  42  Penn.  St.  B.  414 ;  Johnson  «. 
Bennett,  89  Barb.  287 ;  Chew  «.  Niddin,  45  Penn.  St  B. 
84 ;  Edwards'  Appeal,  47  id..  144 ;  Gonly  c.  Eincaiid,  1  Wins. 
(N.  C.)  No.  2,  Bq.  44. 
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SECTION  IV. 

A  DEVI8B.      WHEN  TT  DEFEATS  THE  HEIB  AND  WHEN  NOT. 

It  is  not  within  the  design  of  this  work  to  treat  of  the 
subject  of  devises,  any  further  than  to  notice  a  single  point. 
The  heir  may  be  defeated  by  a  devise  of  the  ancestor.  But 
the  point  here  to  be  examined  is  this,  that  the  devise  must 
bestow  the  land  d^erently  from  what  the  devisee  would  take 
by  descent.  If  the  devise  give  to  the  heir  an  estate  in 
quantity  or  quality  different  from  what  he  would  take  by 
descent,  it  interrupts  the  rights  by  descent.  But  when  it 
assumes  to  give  precisely  what  the  person  named  as  devisee 
would  take  by  inheritance,  then  the  devise  is  void,  and  the 
person  named  as  devisee  takes  the  estate  by  descent. 

The  rule  itself  has  never  been  disputed.  But  it  has  some- 
times been  a  question  whether  a  devise,  in  a  particular  case, 
was  within  the  rule.  And  that  question  must  necessarily 
turn  upon  the  point,  whether  the  devise,  giving  to  it  all  the 
effect  to  which  it  is  entitled,  in  any  way  gives  either  more  or 
less  than  the  person  named  as  devisee,  would  take  by  the 
laws  of  descent. 

The  examples  of  this  class  of  questions  in  the  reported 
decisions  are  numerous. 

In  Hainsworth  v.  Pretty^  Cro.  C.  833  and  919,  there  was 
a  devise  of  certain  land  to  the  eldest  son  of  the  devisor ;  with 
a  provision,  that  the  said  eldest  son  should  pay  £20  to  certain 
younger  children  named,  which  the  testator  bequeathed  to 
them  in  the  same  will.  There  was  a  further  provision  in 
the  will,  that  if  the  eldest  son  refused  to  pay  the  said  sum, 
he  should  not  have  the  estate,  but  the  other  children  should 
have  it.  The  eldest  son  failed  to  pay  the  £20.  The  question 
was,  whether  the  estate  went  to  him  or  to  the  younger  chil- 
dren. If  the  devise  to  the  eldest  son  was  to  be  regarded 
as  a  devise  in  fee,  it  was  considered  void,  because  it  bestowed 
precisely  what  he  would  have  taken  by  descent.  If  the  pro- 
vision as  to  paying  the  £20  was  regarded  as  a  limitation  of 
the  devise,  then  it  did  not  bestow  the  fee,  and  was  valid  as  a 
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devise ;  and  the  land  went  to  the  younger  children  on  failure 
of  the  eldest  son  to  pay  the  £20.  The  court  decided,  that 
the  condition  of  paying  the  £20  operated  as  a  limitation,  and 
the  younger  children  took  the  land  on  default  of  payment. 

The  language  of  the  devise  in  that  case  very  clearly  made 
the  payment  of  the  £20  a  condition  precedent  to  the  devise 
to  the  oldest  son.  The  testator  devised  to  his  oldest  son  all 
his  lands  "  upon  condition  he  should  pay  to  his  other  children 
the  said  sums  appointed  unto  them  accoMing  to  the  intent 
of  his  will ;  and  if  he  refused  the  payment  of  the  said  sum 
or  sums  of  money,  that  then  neither  he  nor  his  heirs  shall 
have  or  enjoy  the  said  lands,  any  devise,  title,  descent,  or 
interest  to  the  contrary  notwithstanding ;  but  that  the  said 
sons  and  daughters  should  have  it  to  them  and  his  heirs." 

There  was,  as  the  court  held,  an  immediate  devise  to  the 
younger  children,  if  the  eldest  son  did  not  perform  the  con- 
dition. 

In  the  case  of  Surst  v.  £a/rl  of  Winchelsea^  2  Burr.  879, 
a  son  was  held  to  take  the  estate  of  his  mother  by  descent 
and  not  by  her  will.  She  devised  all  her  estate  to  him,  sub- 
ject to  the  payment  of  her  debts.  He  died  intestate.  The 
question  was,  whether  his  heirs  on  the  part  of  his  father,  or 
his  heirs  on  the  part  of  his  mother,  succeeded  him  in  the 
estate.     The  maternal  heir  was  held  to  be  the  successor. 

Emerson  v.  Inchhird^  1  Ld.  Raym.  728,  is  another  exam- 
ple of  the  operation  of  the  rule.  There  was  a  devise  of  cer- 
tain lands  by  the  father  to  the  son,  but  chargeable  "  with  an 
annuity  or  rent-charge,"  payable  to  the  defendant's  mother. 
The  action  was  debt,  against  the  son  as  heir  to  his  father 
upon  a  bond  of  the  father.  The  question  made  by  the  plead- 
ings was,  whether  the  son  had  land  by  descent.  And  that 
question  depended  upon  whether  the  devise  was  operative, 
or  whether  the  son  took  by  descent,  on  the  ground  that  the 
devise  did  not  change  the  course  of  descent.  The  son  was 
held  to  take  by  descent.  The  court  held,  "that  the  raessu- 
}igGs  descended  to  tlie  defendant,  and  were  assets."  The 
distinction  was  thus  stated  by  Holt,*  Ch.  J. : 
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"  For  the  difference  is,  where  the  devise  makes  an  altera- 
tion of  the  limitation  of  the  estate,  from  that  which  the  law 
would  make  by  descent ;  and  where  the  devise  conveys  the 
same  estate,  as  the  law  would  make  by  descent ;  bnt  charges 
it  with  incumbances.  In  the  former  case,  the  heir  takes  by 
purchase ;  in  the  latter,  by  descent." 

That  decision  cannot  be  sustained  upon  principle,  unless 
the  annuity  or  rent-charge  is  also  rejected.  If  the  devise 
was  void,  clearly  no  incumbrance  was  imposed  on  the  prem- 
ises by  the  devise. 

The  question  as  to  the  annuity  or  rent-charge  does  not 
appear  to  have  been  considered. 

Clerk  V.  Smithy  1  Salk.  241,  is  a  similar  case.  The  testa- 
tor devised  lands  to  his  daughter's  son,  who  was  his  heir, 
upon  condition  that  he  should  pay  £200  to  such  person  out 
of  the  said  lands  as  the  wife  of  the  testator  should  appoint 
by  her  deed.  The  grandson  entered  and  died  seised  and 
intestate.  The  wife  of  the  testator  made  no  appointment. 
The  grandson  left  an  heir  on  the  part  of  his  mother,  and 
also  an  heir  on  the  paternal  side.  Which  had  the  title  by 
descent,  depended  upon  whether  the  grandson  took  by  de- 
scent or  by  devise,  of  his  grandfather.  "  It  was  adjudged, 
that  he  was  in  by  descent,  and  not  by  purchase,  for  the  de- 
vise gives  him  the  same  estate  the  law  would  have  given 
him,  under  a  possibility  of  being  charged,  which  never  hap- 
pened ;  by  consequence,  as  the^  grandson  took  it  as  heir  a 
parte  matema^  he  shall  transmit  it  in  the  same  manner  to 
his  heirs  a  parte  matema?^ 

The  same  question  occurs  here  as  in  the  previous  case. 
Taking  by  descent,  how  was  it  possible  that  the  devise  could 
impose  a  charge  upon  the  grandson  ? 

In  that  case,  two  of  the  judges  are  reported  to  have  de- 
nied CHlpin^s  case^  Oro.  C.  161. 

That,  however,  was  not  a  case  like  the  one  then  before  the 
court,  but  nearly  resembled  Hainsworth  v.  Pretty. 

In  GrilpirCs  case^  the  defendant  was  sued  for  a  debt  of  his 
father,  and  pleaded  r-iena  per  deseefit.     Issue  was  joined 


608  TITLB  TO  LANDS  BY  DESGBNT. 

tbereon,  and  the  jury  found  that  the  father  had  devised  the 
land  to  the  son  '^  upon  condition  that  he  should  pay  his 
debts  within  a  year,  and,  if  he  failed,  that  his  executors  should 
sell  the  land  and  pay  his  debts."  The  son  did  not  pay  the 
debts,  and  the  executors  sold  the  lands  and  paid  them.  The 
son  was  held  to  have  had  the  land  by  purchase  and  not  by 
descent.  The  more  proper  ruling  would  have  been,  that 
he  did  not  take  at  all,  because  he  failed  to  fulfill  the  con- 
dition. 

Lord  Holt  is  reported,  in  6  Mod.  241,  to  have  said :  "  If 
devise  be  to  the  heir  at  law,  paying  such  and  such  legacies, 
etc.,  and  for  default  thereof,  remainder  over,  the  heir,  till 
default,  is  in  by  descent,  and  the  other's  interest  is  by  way 
of  executory  devise." 

In  all  the  cases  where  the  person  named  as  devisee  is  held 
to  be  in  by  descent,  he  is  so  in  because  the  devise  is  void. 
It  is,  therefore,  absurd  to  say  that  as  heir  at  law  and  taking 
by  descent,  the  will  can  impose  any  obligations  on  the  heir, 
or  operate  as  an  executory  devise.  The  devise  is  either  void 
or  operative.  The  devisee  named  is  either  in  under  the 
will,  or  he  is  in  by  descent.  There  is  no  middle  ground 
between  the  two.  When  it  is  once  decided  that  a  person 
takes  by  descent,  it  is  absurd  to  say  that  his  rights  to  the 
estate  can  be,  in  any  way,  affected  by  the  devise. 

This  class  of  cases  is  cited  in  Co.  Litt.  12,  by  Hargrave's 
note,  63. 

They  were  rendered  of  very  little,  if  any  consequence  in 

England  by  a  statute  provision,  declaring  that  when  land  is 

devised  to  an  heir,  he  shall  take  as  devisee  and  not  by 

descent. 

8  and  4  Wm.  lY,  ch.  106,  §  8. 

Those  decisions  are  of  more  value  in  this  country,  because 
the  English  statute  referred  to,  has  not  been  copied  in  all  the 
States,  if  it  has  in  any. 

The  rule  of  the  common  law  still  prevails  in  this  country. 
A  devise  to  an  heir  of  precisely  what  he  takes  by  the  laws 
of  descent  is  void.     His  title  of  heir  is  superior  to  the  devise. 
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It  is  said  to  be  the  worthier  title.  The  reason  why  it  is,  is 
obvious.  The  heir  is  a  nominee  of  the  grant,  and  was  once 
regarded  as  having  a  right  of  property  therein,  even  while 
his  ancestor  was  living.  Formerly,  the  ancestor  could  not 
defeat  his  succession  by  alienation  or  devise.  Subjecting  the 
heir  to  be  deprived  of  his  right  by  the  devise  of  the  ancestor, 
was  an  encroachment  upon  the  rights  of  the  heir.  Conse- 
quently no  devise  could  have  any  effect  unless  it  interfered 
with  the  rights  of  succession.  When  the  heir  took  by 
descent,  he  merely  took  his  own ;  when  by  devise,  he  took 
what,  but  for  the  will,  was  another's. 

There  is  a  case  in  Massachusetts,  where  a  devise  was  held 
inoperative  on  the  ground  that  it  undertook  to  convey  pre- 
cisely what  the  person  named  as  devisee  took  by  descent. 

EUis  0.  Page,  7  Coah.  161. 

The  devise  in  that  case  was,  in  terms,  to  the  heirs  at  law 
of  the  testator.  The  question  was,  whether  the  land  could 
be  sold  to  pay  specific  legacies.  If  the  heirs  took  by  the  will, 
the  land  could  not  be  sold  for  that  purpose ;  if  by  descent, 
it  could  be.  That  result  depended  upon  a  provision  in  the 
statutes  of  the  State.  It  was  decided  that  the  land  could 
be  sold  to  pay  the  legacies. 

According  to  that  decision,  the  provision  of  the  statute 
subjected  the  land  to  the  will,  although  the  heir  took  by 
descent.  If  he  had  taken  under  the  will,  the  land  could  not 
have  been  sold  to  pay  legacies  provided  in  the  will.  Thus, 
the  heir  was  made  the  more  subordinate  to  the  will,  than 
though  he  had  taken  the  lan(^ under  the  will.  This  result  is 
attributed  to  the  statute. 

The  court  adopted  Chancellor  Kent's  test.  "  Strike  out 
the'  particular  devise  to  the  heir,  and  if,  without  that,  he 
would  take  by  descent  exactly  the  same  estate  which  the 
devise  purports  to  give  him,  he  is  in  by  descent,  and  not  by 
purchase."  4  Kent,  506,  507. 

The  same  rule  was  held  to  prevail  in  Maryland. 

Gilpin  f>.  HoUingBworth,  8  Md.  190. 
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The  right  which  the  heir  takes  by  descent,  is  very  strongly 
sanctioned  in  Georgia. 

Wright  o.  Hicks,  12  Geo.  155. 

The  right  of  the  heir  at  law  cannot  be  interrupted  except 
by  an  express  devise,  or  by  a  devise  which,  by  implication, 
clearly  gives  the  estate  to  some  other  person. 

Doe  o.  Sanius,  8  Ind.  444 :  Mclntire  «.  Gross,  id.  444. 

The  common  law  rule  prevails  in  New  York. 

Buckley  d.  Backlej,  11  Barb.  43^ 

And  in  Tennessee  the  same  rule  was  held  to  controL 

Hoover  c.  Gregory,  10  Yerg.  444. 


SECTION  V. 

FOBFETTUBB    FOB  CBIME.      TTQ   EFFECTS  UPON  THE  LAWS  OF  iN- 

I 

HEBrrANCE. 

Under  the  laws  of  England,  when  sentence  of  death  was 
pronounced  on  a  person  convicted  of  high  treason,  of  murder, 
or  of  abetting,  procuring  or  counseling  the  same,  he  forfeited 
all  the  estates  held  by  him.  The  convict  was  not  only 
deprived  of  his  estates  himself,  but  his  heirs  suffered  in  like 
manner.  In  the  language  of  the  old  law  writers,  "the 
blood  of  the  person  attainted  is  so  corrupted  as  to  be  ren- 
dered no  longer  inheritable." 

2  Bl.  Com.  251 :  1  Craise  Dig.  72 :  WUliams  on  Real  Prop. 
826,  415 :  Smith  on  Real  and  Personal  Prop.  826,  415. 

In  cases  of  high  treason,  the  land  reverts  to  the  crown, 
even  when  there  is  an  intermediate  lord  between  the  crown 
and  the  traitor.  But  in  other  crimes,  where  the  land  is  held 
of  an  intermediate  lord,  the  land  reverts  to  him,  subject  only 
to  the  possession  of  the  crown  for  a  year  and  a  day,  and 
waste.  In  cases  where  the  land  is  held  immediately  of 
the  crown,  it  reverts  to  the  crown  absolutely,  upon  the  for- 
feiture. 

Blackstone  characterizes  the  operation  as  follows : 


FOBFEITURB  FOB  GBIMB.  611 

^'  The  doctrine  of  escheat  apon  attainder,  taken  simply,  is 
this :  that  the  blood  of  the  tenant,  by  the  commission  of  any 
felony,  is  corrupted  and  stained,  and  the  original  donation 
of  the  feud  is  thereby  determined,  it  being  always  granted 
to  the  vassal  on  the  implied  condition  of  dum,  hetie  se  geaaerit. 
Upon  the  thorough  demonstration  of  which  guilt,  by  legal 
attainder,  the  feodal  covenant  and  mutual  bond  of  fealty  are 
held  to  be  broken,  the  estate  instantly  falls  back  from  the 
offender  to  the  lord  of  the  fee,  and  the  inheritable  quality  of 
his  blood  is  extinguished  and  blotted  out  forever." 

2  Bl.  Com.  252. 

The  result  may  be  stated  in  simple  language  as  follows : 
The  tenant  of  an  estate  in  fee,  upon  conviction  of  the  felony, 
and  sentence  thereupon,  becomes  civilly  dead.  Ue  has  no 
longer  capacity  to  be  a  party  to  the  grant  of  the  estate  under 
which  he  held.  The  grant  ceases  to  exist,  for  the  want  of  a 
party  thereto.  There  is  nothing  left  to  descend  to  his  heirs. 
Chancellor  Kent  expresses  the  result  in  this  way : 
"  The  law  of  forfeiture  went,  indeed,  upon  feudal  princi- 
ples, beyond  the  law  of  escheat.  It  extinguished  and  blot- 
ted out  forever  all  the  inheritable  quality  of  the  vassal's 
blood,  so  that  the  sons  could  not  inherit,  either  to  him,  or  to 
any  ancestor,  through  their  attainted  father.  He  was  ren- 
dered incapable,  not  only  of  inheriting  or  transmitting  his 
own  property  by  descent,  but  he  obstructed  the  descent  of 
lands  to  his  posterity,  in  all  cases  in  which  they  were  obliged 
to  derive  their  title  through  him  jfrom  any  more  remote  an- 
cestor." 

4  Kent,  426. 

The  proposition  there  stated  is  correct  enough,  but  it  is 
involved  more  in  a  maze  than  it  need  be.  The  vassal,  by  the 
conviction  of  crime,  was  incapacitated  to  be  a  party  to  a  con- 
tract of  lease.  The  contract  of  lease,  therefore,  ceased  to 
exist  for  the  want  of  a  party  of  the  second  part.  Of  course, 
there  was  nothing  left  to  which  the  heirs  of  the  convict  could 
succeed. 
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It  is  not  easy  to  Bee  how  the  result  differs  from  the  escheat, 
except  that  an  escheat  happens,  because  the  tenant  dies  in- 
testate, leaving  no  heirs.  In  such  case,  the  grant  or  lease 
ceases  to  exist,  for  the  want  of  a  party  of  the  second  part 
thereto.  In  the  one  case,  the  tenant  no  longer  has  the  re- 
quired capacity  of  a  tenant,  and  the  lease  expires  in  conse- 
quence thereof;  and  in  the  other,  he  dies  and  leaves  no  one 
who  can  succeed  him  as  an  heir,  according  to  the  terms  of 
the  contract  of  grant  or  lease.  The  State,  as  the  reversioner, 
becomes  entitled  to  the  possession,  the  same  as  of  aU  other 
ungranted  lands. 

This  class  of  forfeitures  was  feudal  in  its  origin  and  charac- 
ter. Certain  crimes  were  made  a  breach  of  the  feudal  con- 
tract of  lease,  that  was  made  to  operate  upon  conviction  and 
attainder,  as  terminating  the  contract.  Descent  was  inter- 
rupted, simply  because  there  was  nothing  to  descend. 

It  was,  in  effect,  a  condition  of  tenure  of  all  the  land  in 
the  kingdom,  held  by  a  subject,  that  conviction  of  certain 
crimes  and  attainder,  or  the  conviction  of  any  crime,  which 
might  be  prescribed  to  work  a  forfeiture,  should  terminate 
the  compact  under  which  the  land  was  held;  and  the 
immediate  reversioner  should  then  again  have  the  right  of 
possession. 

It  is  diflScult  to  perceive  how  the  line  of  descent  can,  in 
that  way,  be  interrupted  in  this  country,  as  our  governments, 
both  State  and  national,  are  now  organized.  In  the  Consti- 
tution of  the  United  States  it  is  provided  that  no  State  shall 
pass  any  bill  of  attainder.  Art.  1,  sec.  1.  And  congress  is 
prohibited  to  make  an  attainder  of  treason,  work  corruption 
of  blood,  or  forfeiture,  except  during  the  life  of  the  person 
attainted.     Art.  3,  sec.  3,  sub.  2. 

The  language  of  this  provision  is,  "  The  congress  shall 
have  power  to  declare  the  punishment  of  treason ;  but  no 
attainder  of  treason  shall  work  corruption  of  blood,  or  for- 
feiture, except  during  the  life  of  the  person  attainted." 

The  extreme  rigor  of  the  common  law,  in  regard  to  for- 
feitures, had  been  modified  in  England,  at  one  time,  before 
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the  separation  of  the  colonies  which  now  constitute  a  pai*t 
of  the  United  States. 

By  an  act  of  parliament  in  the  reign  of  Queen  Anne, 
forfeiture  for  treason  was  limited  to  the  life  of  the  offender. 

7  Anne,  ch.  22. 

That  act  was  partially  repealed  in  the  reign  of  George  the 
Second. 

17  George  n,  ch.  29. 

In  the  next  succeeding  reign  it  was  wholly  repealed. 

89  George  III,  ch.  93. 

Forfeiture  for  the  crime  of  treason  was  thus  left  as  it  was 
before  the  modification  by  the  statute  of  Anne. 

In  the  reign  of  George  the  Second  there  was  a  statute 
providing  that  no  attainder,  except  for  high  treason,  petit 
treason,  murder,  or  abetting  the  same,  shall  extend  to  the 
disinheriting  any  heir,  or  to  the  prejudice  of  any  person 
except  the  offender  during  his  life. 

54  George  II,  ch.  145. 

In  cases  of  extreme  forfeiture,  the  blood  of  the  tenant  was 
said  to  be  attainted  or  corrupted,  and  to  lose  its  inheritable 
quality.  That  language  was  extremely  figurative ;  and  seems 
to  have  been  contrived  more  for  sensational  and  awe-inspir- 
ing effect,  than  for  correctness.  It  might  be  inferred  that 
the  effect  was  to  incapacitate  the  heir  from  inheriting. 
While  in  truth,  the  whole  effect  upon  the  heir  was,  that  it 
left  no  estate  in  the  ancestor  for  the  heir  to  take.  The  blood 
of  the  tenant  lost  no  inheritable  quality.  He  merely  lost  his 
property.  He  had  no  estate  to  pass  to  his  heirs  by  descent. 
Neither  the  personal  rights,  nor  the  political  status  of  the  heir, 
suffered  directly  from  the  ancestor's  crime,  or  from  the  punish- 
ment inflicted  upon  him,  except  that  he  could  not  derive  by 
inheritance,  through  such  convicted  ancestor,  for  the  obvious 
reason  that  the  convict  lacked  the  capacity  to  hold  land. 

In  New  York,  there  is  only  one  crime  upon  conviction  of 
which  the  convict  forfeits  his  right  to  land,  and  for  that  the 
forfeiture  is  limited  to  his  life. 

65 


614  TITLE  TO  LANDS  BY  DESCENT, 

It  is  provided,  that,  "  whenever  any  person  shall  be  out- 
lawed Tipon  a  conviction  for  treason,  the  judgment  thereupon 
shall  produce  a  forfeiture  to  the  people  of  this  State,  during 
the  life-time  of  such  person,  and  no  longer,  of  every  freehold 
estate  in  real  property,  of  which  such  person  was  seised  in 
his  own  right,  at  the  time  of  such  treason  committed,  or  at 
any  time  thereafter ;  and  of  all  his  goods  and  chattels." 
2  R.  S.  056,  §  3. 

Forfeiture  for  all  other  crimes  is  expressly  abolished. 

2  R.  8.  701,  §  22. 

The  right  of  succeeding  to  estates  of  inheritance  cannot 
therefore  be  defeated  by  any  crime  of  the  ancestor,  in  New 
York.  It  seems  to  be  so  provided  in  all  the  States  ;  indeed, 
as  before  shown,  it  is  dilBScult  to  perceive  how  it  can  be 
otherwise. 

"  A  person  sentenced  to  imprisonment  in  a  State  prison 
for  life,  shall  thereafter  be  deemed  civilly  dead."  That  is 
the  law  of  New  York. 

2  R.  S.  701. 

That  is  probably  the  law  in  all  the  States. 

That  civil  death  takes  from  the  person  so  sentenced  all 
right  to  hold  property.  He  cannot  take  an  estate  by  inherit- 
ance, nor  hold  such  estate.  But  instead  of  interrupting 
descent  to  his  heirs,  it  hastens  it.  The  heirs  succeed  to  his 
estates,  immediately  after  the  sentence  is  pronounced,  as 
effectually  and  as  absolutely,  as  though  the  death  had  been 
a  natural,  instead  of  a  mere  civil  death.  Even  a  pardon 
will  not  restore  the  property,  especially  if  it  has  been  in  the 
mean  time  sold  and  conveyed. 

In  the  matter  of  Deming  and  his  children,  10  John.  R  5^ ; 
Troup  «.  Wood,  4  John.  Ch.  R.  248 ;  Platner  v.  Sherwood, 
6  John.  Ch.  R.  118. 

In  the  case  last  cited,  the  subject  of  forfeitures  for  crime 
was  elaborately  considered ;  and  all  the  previous  authorities 
upon  the  subject  were  cited  and  explained. 
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no  such  thing  decided 208,  209-212 

decisions  in  England 208-210,  220 

case  in  Virginia 210,  21 1 

in  New  York 212,  220 

case  in,  reviewed  212-217 

objections  to  conditions  subsequent 218 

case  in  Pennsylvania 219 

in  Massachusetts 220 

VI.  C01!rriNaBI7T  INTEREST  DOES  not  OONSTITUTBfiTOGX  of  DB8CBNT,  221 

such  interest  not  descendible 222 

absurdity  of  holding  that  it  is 222 

question  and  authorities  examined 223 

cases  in  England. .   228,  224,  228 

in  Connecticut    224-226 

in  New  York 227,  228 

in  Massachusetts  229 

statute  of  New  York 229 

does  not  change  conmion  law 230 

66 
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COMITY,  ^  ^^L^^  oon  ooi 

rule  -       ^^-'^"^S^'^^ ^'^^ 

,     »-;:,. ^.fl^^^ble 231,233 

COMMON                     •  •     >^''^,;,;^f'^^and  the  contingent  interest. .  233 
^  ■'''1!iL  ^^'^t^t  descendible 2^ 

^^,y  (tf'/'^^/hJBi  personal  to  real 499 

"*%,rM'^«,iobjecte 6 

<>',frfi,"7 ^ 

0iJ  "    ,,  te»t<ia  in  fee  in  lands 7 

^ta**     J  p-nuindere  not  exceptions 7 

i^^'^^oTs  Church 8 

I*^^  \f  thiB  claaa  of  mteieatB   9,10,    11 

^•n  between  occupancy  for  a  particular  and  for  a  genend 
dj0ti^^^    li 

^K^^"^"*^'^ ^^ 

SB  of  1*"*^  ^^^  *  wharf,  a  dock  or  mill  site 13-17 

•  \tio pEfiture  and  owner  of  growing  crops,  etc 13,  14,    15 

j^  unction  between,  and  incorporeal 16 

jj^ose  does  not  constitute 17 

hoff  constituted  18 

•j<rht  of  pasture  is  corporeal 21 

ojUPTlON  OP  BLOOD. 

(See  FoRPKiTURB  for  Crime.) 

D. 

pBBTS  OF  ANCESTOR 239  etuq, 

(See  Liability  op  Heirs.) 

pBSCBNT, 

origin  and  principle  of  laws  of 1 

how  far  unchanged * 3 

rights  subject  to  descent 4 

how  constituted 18 

corporeal  hereditaments 7,    19 

incorporeal 19,    37 

stock  of  descent,  seisin  necessary 38  et  teq^ 

contingent  remainder  does  not  constitute 231 

(See  Contingent  Remainders,  VT,  and  Heir.) 
DEVISE, 

when  it  interrupts  descent 505  ei  Mq. 

must  give  devisee  differently  from  what  he  would  take  by  descent,  505 
when  it  assumes  to  give  the  same,  it  is  void 505 
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only  difficult  to  apply  the  role 505 

examples  in  Engrland. 505,  506,  507,  508 

in  Massaclmsetts 509 

in  Maryland 509 

in  Georgia 510 

in  Indiana 510 

in  New  York 510 

in  Tenneaeee 510 

common  law  rule  changed  in  England 508 

statute  not  adopted  in  this  country  generally 508 

(See  ExBCUTOKT  Deyibe) 125  et  aeq. 

DOMICILE, 

as  to  contracts 471,  474,  475 

DYING  WITHOUT  ISSUE, 

as  words  of  limitation  to  contingent  interests 186  et  seq, 

(See  Executory  Devise,  II.) 
question,  whether  a  definite  or  an  indefinite  failure  of  issue  is 

meant 135 

definite  failure,  at  death  of  devisee 135 

indefinite  failure  defined 135,  136 

decisions  in  New  York..  136,  137,  138,  143,  144,  145,  146,  147,  148 

in  England 138,  149,  150 

review  of  the  cases 140,  141,  142,  143 

decisions  in  Massachusetts 142,  143 

in  Georgia 144 

in  Pennsylvania 144 

in  New  Hampshire 147 

question  elaborately  examined 147 

in  Georgia 148 

technical  rules  of  Feame,  denied 148 

in  New  Jersey,  artificial  rules  denounced 151 

decision  upon  this  point  in  Maryland 151 

held  to  mean  indefinite  fiulure  of  issue 151,  152 

definite  failure  in  Ohio 152 

BO  also  in  Connecticut 152 

contrary  in  South  Carolina 152 

word  "  survivor  "  held  to  control 152 

created  estate  tail  at  common  law 152 

there,  meant  indefinite  fiekilure 152,  153 

not  BO,  where  such  estates  are  abolished 152,  153 

E. 

EASEMENT, 

use  of  land  for  dock,  wharf  or  mill  site,  etc.,  not  easement 12 

rights  of  common,  not 22 


524  IKDEX. 

EQUITABLE  CONVERSIOKS,  page 

what  they  are 409  et  ieq. 

role  as  held  in  New  Tork *. 491MK)1,  602,  603 

as  held  in  England 001 

the  rule  not  in  dispute 601,  602 

only  difficulty  in  application 602 

intention  of  donor  controls 602 

form  of  instructions  not  material 502 

decisions  in  New  York 602,  603,  60i 

in  Kentucky 502,  503,  604 

in  Massachusetts  603 

in  Indiana 603 

in  Pennsylvania 604 

in  Virginia 604 

in  South  Carolina 504 

in  Alabama 604 

in  New  Jersey 604 

in  North  Carolina 604 

ESTATE  OP  INHERITANCE, 

how  constituted 1,  2,    18 

in  this  country,  is  a  grant  of  the  State 3 

how  affected  by  alienation 3 

pewholder  has  an  estate 10,    11 

interests  which  are  estates  ,,, 12-17 

distinction  between  right  to  erect  a  dam  and  the  right  to  use  one 

already  erected 15,    16 

the  owner  of  a  growing  crop 15 

the  subject  of 296-298 

grant  or  lease  in  fee  constitutes  it 296,  298 

EVIDENCE, 

of  title  to  land  in  ancestor 38-61 

of  marriage 443  et  seq. 

of  legitimacy  of  children 443,  444 

EXECUTORY  DEVISE. 

I.  Gbneballt  defined 125,  126.  127 

origin  and  history  of 126-134 

a  species  of  entailment 133 

11.  "  Dying  without  issue,"  meaiong  op 185 

definite  failure  of  issue 135 

indefinite  defined 185 

definite  failure  of  issue  is  a  valid  limitation 135,  138 

indefinite,  void 136,  188 

leading  case  in  New  York 136  et  9eq. 

words  creating  estates  tail 138,  141 
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intention  of  testator  controls 189-141 

rule  held  in  Massachusetts 142,  143 

in  Georgia 144,  147,  148 

in  Pennsylvania 144 

in  New  York 186,  142,  144,  145,  149,  150,  152 

in  New  Hampshire  147 

in  England  150 

in  New  Jersey 151,  152 

in  Connecticut 152 

in  Kentucky 152 

in  Maryland  152 

m.  WhBSN  "  OR  "  SHOULD  BE  BEAD  "  AND,"  AXTD  "  ASD  "  "  OR  " 154 

rule  of  the  English  dedsions 154,  157 

of  New  York 158,  159 

of  Missouri  160 

of  Georgia  and  Maine 161 

one  general  rule,  the  intention  of  the  testator  must  control,  160 
only  the  application  of  the  rule  is  in  dispute 159,  160 

EXPECTANCIES, 

estates  in,  what 228 

not  changed  by  statute 229,  280 

F. 

FAILURE  OF  ISSUE,    (See  Dying  without  Issue.) 

FEE  FARM  RENT, 

not  a  rent-charge 38 

FEUDAL  LAW, 

who  is  stock  of  descent  under 51,    52 

liabilities  of  heir,  what 239,  241,  296,  297 

(See  Liabilities  of  Heirs,  I.) 

FORFEITURE  FOR  CRIME, 

in  England 510 

operation  and  extent  of 510,  511 

does  not  affect  the  heir  in  this  country 512,  514 

person  civilly  dead 514 

character  of,  in  England 511,  512 

FROM  AND  AFTER, 

as  indicating  Tested  remainder 79 

G. 

GIFT.    (See  Advancement,  II.) 

GRANT, 

necessary  to  constitute  inheritance 296,  297 
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H. 

HALF  BLOOD,  PAQB. 

when  excluded 810,  811 

excluded  in  this  country 324 

not  in  all  tlie  States 823,  324 

(See  HsiB,  sixth  Canon.) 

HEIR, 

succeeds  to  ancestor 1 

when  compelled  to  take  title 2 

how  parties  to  contract 1 2 

presumptive  and  apparent 299 

L  The  word  "  Heir,",  Defined 293  et  ieq. 

is  desi^ated  by  law 298 

cannot  be  changed  by  individuals 294 

origin  and  history  of 294  et  acq. 

order  of  succession  of  heirs 294,  295 

succession  to  what 294,  295 

importance  in  feudal  government 295-297 

duties  and  obligations  of 296,  297 

in  cases  of  intestacy,  feudal  law  remains 297 

land  passes  to  the  heir  in  same  way 297,  298 

can  be  no  rents  or  services  to  fall  upon  the  heir  in  this  country,  297 
operation  of  succession  unchanged 298 

n.  Line  of  Succession 298 

common  law  followed  line  of  consanguinity 298 

two  kinds  of  consanguinity,  lineal  and  collateral. 298 

definition  of  each 298 

how  they  are  measured 298 

proximity  determined  by  degrees 298,  299 

rule  of  coimting  degrees  of  common  law 298,  299 

of  civil  law 298,  299 

heir  presumptive  and  heir  apparent 298,  300 

depends  on  general  laws 301 

Vermont  an  exception 301,  302 

decision  upon  that  point 302 

decision  in  Pennsylvania 303 

HL  Common  Law  Cannons  of  Descent ; 303 

relate  only  to  the  line  and  order  of  succession 303 

What  they  are  : 

1.  Ilrst  canon  lineal  descent 303 

a  feudal  rule 303,  304 

origin  of  rule 304 

reason  and  policy  of 804 

how  changed  in  England  by  statute 804,  305 
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2.  Second  canon  preferred  males  to  females 305 

origin  and  principles  of  that  rule 305,  306 

a  military  necessity 306 

8.  Tkird  canon,  primogenitum 306 

confined  to  oldest  son 306,  307 

rule  different  as  to  females 306,  307 

origin  and  history  of  rule 307 

4.  Fourth  canon,  representation  rule 808 

explanation  and  examples  of  role 808,  309 

5.  OoUateral  relations,  when  no  lineal  descendants 309 

examples  of  role 809,  810 

changed  by  statute  in  England,  how 810 

6.  8ixth  rule,prefers  whole  to  half  blood 310,  311 

reason  of  the  rule,  feudal 311 

7.  Seventh  canon,  preference  of  males  to  females  in  col- 

lateral line 311 

operation  *and  effect  of 813 

rule  not  now  justifiable 813 

canons,  enumerated  by  Hale 313,  814 

IV.  Canons  or  Rules  of  Descent  in  this  Country 814  et  seq. 

regulated  by  statutes  of  States 314,  815 

uniformity  in  some  respects 815 

as  compared  with  common  law 315  et  seq. 

1.  Estates  descend  to  lineal  descendants , 815 

how  far  seisen  of  ancestor  necessary 816 

immaterial  how  he  acquired  title 816 

different  in  England 316,  317 

statutes  of  the  several  st.ates 317 

inCaUfomia .' 218 

in  Georgia 818 

in  Indiana 818 

in  South  Carolina 818 

feudal  rule  that  estates  shall  not  ascend,  dis- 
used here 318 

2.  Second  canon,  preferring  males  to  females  among  descend- 

j  ants,  disused 818 

I  8.  Primogeniture,  disvsed  Tiere 318 

4  Fourth  canon,  regulating  order  of  succession  by  repre- 
sentation   818 

is  the  law  of  the  States  generally 818,  819 

as  to  lineal  descendants,  universally  so 819 

examples  and  operation  of  the  rule 819,  820 

rule  in  New  York 319,  820 

similar  in  other  States 820 

in  some,  rule  is  not  extended  to  collateral  relations  320,  321 
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BELR  —  Otrntinued.                                                                           paob. 
6.  BixdudMig  lineal  cueendofUi  net  mw  in  force  in  Eng- 
land   821 

rule  in  New  York 321 

in  Arkansfts 821 

in  California 321,  322 

in  Connecticut 322 

in  Delaware 322 

inBlorida '. 322 

in  Georgia 322 

in  Illinois 822 

in  Indiana 322 

in  Maryland 822 

in  Massacliusetts  and  Rhode  Island 822 

in  New  Hampshire  and  Oregon 322 

in  Mississippi 323 

inMissouri 823 

in  Michigan,  Minnesota  and  Wisconsin 323 

in  North  Carolina  and  Ohio 323 

in  Pennsylvania  and  South  Carolina 323 

in  Tennessee 823 

in  Texas  and  Vermont 324 

6.  Preferring  kindred  of  whdU  blood 324 

not  the  rule  of  all  the  States 324 

States  where  it  is  retained  in  part 324 

no  foundation  for  the  distinction  in  this  country  ....  324 

7.  Preference  of  males  to  females,  extended  in  eoliateral 
Une,  in  some  States 325 

States  where  there  is  no  distinction 825 

reasons  for  the  rule 825,  326 

ancestral  distinctions 326 

in  New  Hampsjiire 326,  327,  830 

In  Rhode  Island 827,  328 

in  Pennsylvania 328,  831,  332 

inlndiana 229 

in  Massachusetts 330 

in  North  Carolina 381 

HEREDITAMENT, 

what  it  is 4 

division  into  corporeal  and  incorporeal 4 

why  so  distinguished 4 

two  things  involved,  the  subject  and  the  contract 6 

the  subject,  what  it  must  be 6,  32 

the  contract,  what 6,  82 

subject  of  what  is  included 15,  32 

no  rents-charge  in  this  country 27,  33 
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cases  and  authorities  reviewed 29-37 

reut-charj^e  claimed  to  exist  in  only  one  class  of  cases  in  this 

country 27,    33 

how  hereditament  took  the  name 296 

its  part  in  the  feudal  government 296 

embraced  contract  rights  and  duties 296,  297 

two  peculiarities  and  what 296 

changes  that  have  been  made 296,  297 

how  far  unchanged 297,  298 

L 

"IP, 

when  it  imports  a  contingent  remainder 67,    73 

ILLEGITDdACT, 

its  interruption  to  descent 416  et  9eq. 

common  law  rule  considered  generally 416 

child  must  be  born  in  wedlock 416,  417 

different  from  the  civil  and  common  law 417 

reason  and  grounds  of  difference 417,  418,  419 

marriage  precedent  to  birth,  part  of  feudal  organization. . .  418,  419 
a  bastard  not  the  stock  of  descent  except  to  his  own  children. . .  419 
reasons  why,  explained 419,  420 

PoiNTB  OF  Dispute  and  Litigation  Examined 420  et  tteq. 

FvTBt,  marriage,  1iov>  entered  into  and  how  prowd 420 

a  contract,  within  rule  lex  loci  eonPracttis 420  et  seq, 

founded  on  comity  of  nations 420,  421 

has  its  exceptions 421,  422,  423 

decisions  in  England 421,  429 

test  of  what  marriage  must  be 421 

decisions  of  Massachusetts 422,  423-426,  443 

of  New  York 423 

of  Tennessee , 427,  428,  429,  436 

ofMissouri 430,  431,  432,  433 

marriage  among  Indians 430,  431-438 

decisions  in  Alabama 433,  434,  435 

in  Connecticut 430,  440,  441,  442,  443 

in  other  States 443 

Second,  ham  marriage  may  be  prowd 443  et  seq. 

decisions  in  New  York 443 

evidence  as  to  legitimacy  of  children 443  et  seq. 

when  strict  proof  is  required 446 

presumption  in  favor  of  marriage 446 

examples  of,  in  Connecticut 447-449 

in  civil  actions  may  be  proved  by  circumstances 449 

67 
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proof  of  marriage  in  fact,  bow  required 450 

in  what  way  proof  may  be  made 450,  451 

dedBions  in  New  York 451,  452,  453»  454,  455 

marriage  may  be  inferred  from  what  evidence 452,  453 

decision  in  Supreme  Court  U.  S 455,  456 

that  decision  criticised 457,  458 

decisions  in  England 459,400,462,  463 

in  Iowa 460,  461 

in  North  CaroUna . . '. .• 463,  464 

in  Massachusetts 464,  465 

in  Rhode  Island 464 

in  Virginia , 465 

in  Pennsylvania 465,  466 

in  Missouri 465 

in  Louisiana 465 

in  North  CaroUna 465 

in  Tennessee 465 

in  Georgia 466 

in  Alabama 466 

in  New  Hampshire % 466 

former  rule  in  England,  within  "  four  seas," 467 

long  exploded 469 

where  a  child  is  begotten  before,  but  bom  after  marriage, 

rule 469 

reason  of  the  rule 469,  470 

child  born  in  wedlock,  presumed  legitimate 470 

evidence  may  be  controverted 470 

character  of  evidence  required 470 

Third,  eonMquences  of  marriage 471  ct  9eq. 

rights  of  husband  and  wife  depend  on  law  of  domicile. . .  471 

eflect  upon  legitimacy  of  children    471,  472 

decisions  in  England 472-475 

Im  loci,  governs  question  of  marriage 474 

the  place  where  the  lands  lie  governs  legitimacy  of 

children 473,  474 

reason  of  rule 474,  475,  476 

rule  in  this  country  considered    476-479 

rule  as  to  non-resident  aliens 479,  480 

Fourth,  rule  as  to  rights  of  bastards  to  inhsrit,  hotc  changed  in 

this  country 480 

may  take  of  mother  and  maternal  ancestors,  in  what  States,  480 
children  lK)rn  before  marriage  legitimated,  in  what  StateSp  481 
placed  in  regular  order  of  descent  as  to  mothers,  in  what 

States   481 

rule  in  other  States 481,  483 
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construction  of  this  class  of  legislation 482-484 

role  of  construction  strict 484 

illegitimate  children  cannot  inherit  of  legitimate 484 

such  statutes  to  be  constmed  according  to  the  intent  of 
law-makers 484 

INCORPOREAL  HEREDITAMENTS 4 

use  of  land  for  dock,  wharf,  or  mill  site  Is  not  an  incorporeal 

hereditament 13-17 

what  are 19 

ten  kinds,  of  Blackstone 19 

enumerated  and  defined 19 

most  of  them  do  not  exist  here 19 

rights  of  common,  defined  and  described 19-^3 

common  of  pasture,  what 19,  20 

appendant,  does  not  exist  in  this  country 20,  21 

appurtenant,  is  a  corporeal  right 20,  21 

descends  as  part  of  estate  to  which  it  is  attached 21 

Includes  no  rights  in  common 22 

rights  of  way  are  not 23 

rents  not  included 28-37 

rent-service  descends  only  as  incident  of  the  reversion 23,  24 

the  covenant  of  rent  is  only  executory 24 

other  kinds  of  rent  do  not  exist  in  this  country 25 

term  "  rent-charge  "  misapplied 25 

case  in  Massachusetts 25 

cases  In  New  York 25,  26  et  icq. 

in  New  Jersey 29 

in  Pennsylvania 30 

not  the  rent-charge  of  the  English  law 30,  81 

decisions  the  result  of  misapprehension 83 

have  failed  to  distinguish  between  rents 33 

misapprehension  confined  to  one  class  of  cases 83,  34 

cause  of  the  misapprehension 34 

change  only  in  names 34,  35 

an  effort  to  make  feudal  lords 85,  36 

rent-charge  cannot  exist  in  this  country 86 

reasons  why  not,  explained 36,  37 

INHERITANCE, 

estate  of  what 3 

how  constituted 18,  295 

constituted  of  contract  rights 296 

in  this  country  are  grants  in  fee  of  lands  from  the  State 297 

the  contract  constitutes  the  estate 296 

the  land  is  the  subject  of  it 296-398 
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as  the  sabject  of  corporeal  hereditaments 5»  6,      7 

no  other  sabject  of  inheritance  in  this  country 33 

LEASE  OR  GRANT  IN  FEE, 

of  land,  is  necessary  to  constitnte  an  estate  of  inheritance,  6,  82,  296 

LIMITATIONS. 

(See  CoNTiNGBKT  Remainders.) 

LIABILITY  OF  HEIR  TO  DEBTS  OF  ANCESTOR 289 

L  Unbeb  feudal  law ^ 289 

character  of  the  feadal  obligation 2d9-d4X 

feudal  obligations  abrogated 241,  242 

statutes  of  England 241 

American  system  of  tenures 242-246 

dedsions  reviewed 248-246 

n.  Ukdxb  commercial  law ^Metaeq. 

progress  of  commercial  change 247 

English  statute  as  to  debts  of  ancestor 247,  248 

statutes  of  the  States 248,  249 

TIL  Comfulsory  sale  to  pat  debts  of  ancestor 250 

regulated  by  statute 250  et  teq. 

general  principles  which  control 251  ei  aeq. 

1,  Power  of  State  to  legislate 251-255 

case  in  Supreme  Court  United  States 252,  253 

rights  of  heirs,  how  regarded 258,  254 

2.  The  heir  mutt  he  made  a  party 255  et  seq. 

rule  in  New  York 265,  256,  257 

in  Ohio,  Wisconsin,  Mississippi 257,  258 

Indiana  and  Alabama. 258,  259 

Tennessee  and  Iowa ,259,  260 

Mississippi  and  Vermont 200,  261 

Pennsylvania 261,  263 

8.  Creditor,  no  title  to  estate 268  et  seq. 

^  cases  in  California 263 

Connecticut 264 

Ohio 268,  266 

Massachusetts 264 

Texas       265 

New  York 265,  267,  268,  269 

Michigan 266 

North  Carolina 266 

Kentucky 267,  269 

Mississippi 268 

New  Hampshire 268 

Pennsylvania 268 
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4.  Bighi  of  heir  to  corUeH  debts  of  ancestor 270 

decisions  in  New  York 270,  271 

in  Indiana 270 

Maine 270 

MisBouri 270 

6.  Oharaeter  of  debts 271 

formerly,  debts  by  record  and  by  deed 272,  273,  274 

change  in  the  law 275,  276 

laws  of  this  country  more  favorable  to  creditors  ....  275 

statute  in  New  York  276,  277 

6.  Parties  defej^darUs,  tlieir  defense 277 

liability  of  the  heir 21^  et  seq. 

decisions  in  England 278-281.  290 

in  New  York 281-289.  291 

Kentucky 290 

Missouri 290 

heir's  right  to  dispute  debt 289 

the  liability  no  common  law  liability 289 

LIMITATIONS. 

(See  Ck>z(rnNOBKT  Remaindebs,  n.) 

LHTERY  OP  SEISIN, 

when  evidence  of  title • 46 


M. 

MARRIAGE, 

legitimates  children  bom  after 416,  417 

ciyil  and  canon  law,  those  bom  before 417 

First,  how  muht  be  entered  into 425 

must  conform  to  the  law  where  it  takes  place 420 

must  be  the  marriage  of  civilized  and  Christian  nations. .  421 

valid  in  one  State,  valid  everywhere 420 

incestuous  and  polygamous  marriages  an  exception,  421,  422 

423 

decisions  in  Massachusetts 423-426 

in  Tennessee 427-429,  430 

in  Missouri 430-433 

in  Ahibama 483-430 

marriage  among  savages 430-436 

character  of  marriage 437,  438 

when  valid  in  Connecticut 489-442 

Second,  Juno  may  be  proved  to  legitimate  children 443 

character  of  evidence  required 448,  444,  446,  449 

presumed,  when 445,  446,  448 

decisions  in  New  York 443-448,  451,  452,  453,  454 
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evidence  in  civil  actions 440 

some  tilings  maj  be  proved  by  oral  evidence  in  all 

actions 450,  451 

decisions  in  England 450,  451,  459 

decision  of  Supreme  Court  of  United  States  ....  455-458-463 

in  North  Carolina 463 

in  Massachusetts 464,  465 

in  Rhode  Island 464 

in  Pennsylvania  and  other  States 465,  467 

the  ancient  rule  of  England 467-470 

law  of  place  where  entered  into  governs 471 

personal  status  goes  with  parties 471 

and  is  governed  by  law  of  domicile 471,  478 

Thirdy  legitimacy  of  children  depends  on  the  laws  tohere  the 

landliea 472-476 

questions  which  may  arise  in  this  country 477-480 

PEW-HOLDER, 

character  of  interest 8,  9, 10,    11 

POSSESSION, 

what  constitutes  seisin 89,    40 

POSTHUMOUS  CHILDREN, 

take  by  descent  as  though  bom  in  the  life-time  of  the  decedent  200 

201,  20d 

R 
REMAINDER, 

of  estate  in  fee  is  not  an  incorporeal  hereditament  but  remains 

corporeal 8 

I.  When  so  Vested  as  to  Constitute  the  Owner  the  Stock 

OP  Descent 55 

distinguished  as  vested  and  contingent 55,  56 

in  what  cases  question  arises 56 

no  classification  required  only  vested  and  contingent 57 

definition  of  vested  remainder 57 

contingent  defined 57 

diflerence  between  them 58 

difficulty  of  distinguishing,  what 68 

only  one  rule  of  universal  application 58 

auxiliary  rules  to  determine  the  intention 59 

IT.  Examples  op  Estates  Vested  at  death  op  Testator.  .  59  et  seq 

the  general  question  is  the  intention  of  the  testator 59 

example  of  a  vested  remainder 60,    61 
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leading  cases  in  England 61,  62 

mistake  in  understanding  certain  cases 62 

example  of  a  contingent  remainder 63 

examples  of  personal  property,  applicable 63 

devise  to  two  for  life  and  the  survivor  in  fee  constitutes 

contingent  interest 63 

examples  of  vested  remainders  in  Massachusetts 64-68 

charging  estate  with  support  of  legatee  during  minority, 

held  evidence  of  vesting 06 

the  word  "  when,"  construed 06' 

the  words  "  give  and  bequeath,"  have  like  import 66 

presumption  of  law  leans  to  vested 66 

equality  of  division,  as  "  share  and  share  alike,"  indicates 

intention  to  vest  remainder 67 

test  of  distinction  given 67 

question  whether  condition  is  precedent  to  the  vesting  or 

only  to  possession  or  payment 67,  68 

decisions  in  Massachusetts 66,  67,  68,  71 ,  74 

cases  do  not  differ  in  principle ^ 

decisions  in  Pennsylvania 68,  69,  72,  73,  85,  88 

"  whenever,"  and  like  words  construed 68 

extrinsic  circumstances  allowed  to  control  construction ....  69 

cases  in  Kentucky 69,  71 

in  Mi8si8sip]>i 70,  85 

in  New  Hampsliire 70,  72 

in  North  Carolina 70,  72,  83 

foregoing  are  examples  of  children  taking  as  a  class. .  70,  71 

in  Texas 71 

when  limitation  applies  to   substance,  the  vesting  is  post- 
poned    73 

when  only  to  possession  or  payment,  is  vested 73 

case  in  Maryland 73 

limitation  to  survivor 74 

cases  in  New  York 75,77,79,83,84,  89 

in  England 77,  78,  79,  89-92,  93,  94 

rules  of  construction  therein 77,  78,  80.  81 

rules  of  construction  of  phraseologies 78 

"  when  and  so  soon  "  construed 78 

"  then,"  "  when,"  "  after,"  "  from  and  after  " 79 

devise  to  a  class,  rule 80,  84 

case  in  Indiana 81,  82 

in  Virginia 82,  95 

general  rule  to  determine  when  vested ...  84 

once  vested,  there  is  an  end  of  the  question 84 

cases  in  New  Jersey 85,  86,  87 
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cases  in  Georgia 89,    93 

"if,"  construction  of 91 

case  in  South  Carolina 94 

III.  Not  Vested  at  Death  of  Tbstatoe 95  et  aeq. 

examples^  in  Maine p 95,  100 

in  Rhode  Island 96,  107 

inNew  Jereej 97,  98,  99,  105 

in  New  York 98,  103,  108,  104,  107,  108,  110 

in  Virginia 100,  101 

in  Georgia 101,  102 

in  Massachusetts .' 102 

in  New  Hampshire 104,  105,  106 

in  Indiana 105 

• 

in  Pennsylvania Ill 

in  Kentucky Ill 

IV.  Cases  having  Temporary  Trust  Connected Ill  et  uq. 

chief  Importance  of  trust  estates  in  connection  with Ill 

examples  in  Georgia 112,  113 

general  rule  to  determine  between  vested  and  contingent . .  113 

examples  in  New  York '. 114,  115 

in  England llG-117,  119,  120 

adverbs,  "when"  and  "then" 117 

examples  in  Tennessee 118 

in  Kentucky i . . .  118 

in  Massachusetts 120,  121,  122,  123 

(See  Contingent  Remainders.) 
(See  Executory  Deyibes.) 

RENT-SERVICE, 

not,  of  itself,  a  hereditament 24 

RENT-CHARGE, 

does  not  and  cannot  exist  in  this  country 2.^h-37 

decisions  reviewed 26-37 

REPRESENTATION, 

descent  by 308,  318 

REVERSION, 

not  an  incorporeal  hereditament 8 


s. 

SALE, 

of  land  to  pay  debts  of  ancestor 350 

(See  Liability  op  Heir,  HI.) 
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SEISIN,  FAOB. 

what  at  common  law 88  €<  9eq. 

distinction  between  descent  and  pnrcliafle 42  et  seq. 

grounds  of  distinction 42-45 

onlj  necessary  as  evidence  of  title 46 

rale  of  evidence,  not  of  descent v . .  47,    48 

not  now  necessary  in  this  conntry 48 

reason  of  the  rule  has  ceased 49 

rale  has  ceased 49,    50 

enough  that  tenant  dies  the  owner 50,    51 

immaterial,  in  this  country,  how  he  became  owner 50 

English  statute  different 51,    52 

ancestral  feature  in  some  States 53 

.SERVITUDE, 

use  of  land  for  wharf,  etc.,  is  not  an  easement  or  servitude 12 

SHELLEY'S  CASE, 

rale  in 283 

effect  and  operation  of  rule  explained 283,  234 

origin  of  rule  and  purpose 234,  235 

controlled  by  intention  of  donor 285 

was  only  a  rule  of  construction 235 

based  on  assumed  intention  of  donor 235 

reason  of  the  construction 235,  236 

rule  not  important  in  this  country 237 

statute  in  New  York  and  its  effect 108,  109 

STOCK  OF  DESCENT, 

perfect  title  necessary  to  constitute « 46 

law,  in  that  respect,  how  changed 47 

why  seisin  was  required 47,  48 

not  required  in  this  country 49,  50 

enough  here,  that  title  is  in  ancestor 50 

in  England,  is  different 50,  51 

rale  of  the  feudal  law 51 

distinction  between  feudal  rule  and  rule  of  this  country. ...  52,  53 

when  owner  of  remainder  is  stock  of  descent 55  et  seq, 

examples  of  vested  remainders « 69  et  seq, 

(See  Vested  Remainders,  II.) 

(See  CoirriGENT  Remainders,  VI.) 

SUCCESSION  PER  STIRPES,  OR  BY  REPRESENTATION. .  808,  318 


T. 

TENEMENT, 

what  right  amounts  to 11-18 

68 
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acqaisition  by  descent 1>      2 

what  the  heir  takes  by  descent 1 

vests  immediately  on  death  of  ancestor 3 

what  necessary  to  constitute  stock  of  descent 50»    51 
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V. 

VESTED  REMAINDERS. 

I.  Qekebal  view .' 55 

when  regarded  as  vested 56 

when  contingent 56 

how  the  questions  arise 56,  57 

classification  of  remainders 57 

distinguished  from  contingent 5^ 

only  one  general  rule 58 

difficulty  of  applying 58,  59 

11.  Vested  at  de^vth  op  testator 59 

remainderman  stock  of  descent 59 

general  rule  of  construction : 59 

intention  of  donor  to  be  ascertained 59 

rule  of  construction  in  England. . .  60-63,  77,  78,  79,  89,  92,  94 

in  Massachusetts 63,65,66,67,68,71,  74 

examples  of  vested  interests 63,  64 

of  contingent 63 

difficult  only  to  apply  rule  to  facts 6> 

rule  in  Tennessee 66 

in  Pennsylvania 68,  69,  72,  73.  87 

test  rule  of  vesting * 67,  68 

cases  in  Kentucky 69,  71 

in  California  70 

in  Mississippi  . .  -. 70,  85 

in  North  Carolina  70,  72.  83 

in  New  Hampshire 70,  72 

in  Texas 71 

in  Maryland 73 

in  New  York 76,  79,  80,  81,  83,  84,  89 

in  Indiana 81 

in  Virginia 82 

in  New  Jersey 85 

in  Georgia 89,  93 

in  South  Carolina 94 

general  principles 68,  70.  72,  73,  83,  84 

children  taking  as  a  class,  rule 70,  71 

rules  to  determine  intention  of  testator 89,  90,  92,  95 

words  "heirs"  and  "survivor" 80,  81 
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IIL  Casks  rexaixder  sot  tested  os  tiib  death  of  testator.  .    95 

examples  in  Maine 95,  100 

in  Rhode  Island 96,  107 

in  New  Jersey 97,  98,  99.  105 

in  New  York 98,  102,  103.  104.  107-110 

in  Virginia 100 

in  Georgia 101 

in  Masscchosetta 102,  103 

in  New  Hampahiie 104.  106 

in  Indiana  105 

nfmo  eM  ha^res  ritentii 109 

role  in  Pennsjlvania Ill 

in  Kentucky  Ill 

IV.  Cases  where  texforart  trust  ib  comkkctkd  with  remain 

DER Ill 

use  of  trustees  Ill 

Tide  as  to  tiding  : 

in  Georgia 112,  113 

in  England 113,  114,  116-118,  119,  120 

in  New  York 114.  115 

in  Tennessee 118 

in  Massachusetts 120,  121,  122 

V.  Particular  estate  reqxtired  to  sustain 163 

necessary  to  contingent  interest 164 

examples  in  England 164,  165,  166 

rule  changed  by  statute 166.  167 

(See  Contingent  Reicainder  and  Remainder.) 

VESTED  RIGHTS, 

of  property,  how  protected 36 

not  subject  to  divestment  for  breach  of  executory  contract. .     37 


w. 

WHARF, 

use  of  land  for,  an  estate  in  land 12 

WILLS. 

(See  Remainders  and  Exectttort  Detibbb.) 
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